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LORD CHIEF JUSTICE 


oF 


MIS MAJESTY's COURT OF COMMON PLEAS. 


MY LORD, | 


OUR LORDSHIP will permit me again to preſent to you an 
Edition of Hawxins's PLEAS or THE CRown. The conde- 
ſcenſion with which Your LoRDSHI was pleaſed to accept the former 
Edition encourages me to requeſt your protection in this ſecond 
attempt to render ſtill more perfect this valuable Digeſt of our 
Criminal Law. 


THAT the Profeſſion of the Law, and the Public at large, may long 
enjoy the benefit of Your LoRDsniP's profound knowledge, experience, 
and benevolence in the adminiſtration of this important branch of the 
Englith Law, is the fincere wiſh of, 


My Lorn, 
Your Lok pDSsHrr's 
Moſt Obedient 
and Obliged 


Humble Servant, 


Dec. 1, 1794. THOMAS LEACH. 
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. ; eee ⁰ Soon, 


T © 
THE RIGHT HONOURABLE 


Sr JAMES EYE MM 
LORD CHIEF BARON 
O F | 


HIS MAJESTY's COURT OF EXCHEQUER. 


MY LORD, 


HE permiſſion to inſcribe my humble labours to Your Lx SHT, is a 
* teſtimony of Your LoRDSH “s known diſpoſition to encourage even 
the appearance of uſeful induſtry. 


THe original Work, as well from the nature of its ſubject, as from its 
eſtabliſhed merit, ſeems to poſſeſs a natural claim to Your Lornsnip's 
protection. It regards a ſyſtem of law, the moſt ſerious and important 
in its conſequences to the intereſts of ſociety ; the profound knowledge, 
and firm but benevolent adminiſtration of which has eminently diſtin- 
guiſhed Your LoxDSHI in the eyes of the profeſſion, and of the public. 


Your Lok DSI will permit me to join in that reſpect and venera- 
tion which is ſo juſtly entertained for Your LorDsne's high judicial 
character; and particularly to expreſs the honour and gratitude I feel in 
being allowed to ſubſcribe myſelf, 


MY LORD, | 
Your Lok DSsRHIP's 
Moſt Obedient 
and Obliged 


Humble Servant, 


July 18, 1787. THOMAS LEACH, 
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PRE 3 HE 5 


TO THE 
PRESENT EDITION. 


HE Eprron, ſenſibly impreſſed by the very favourable 

reception which. the former edition of this Work met 

with from the Profeſſion, has, in preparing the preſent pub- 

lication for the preſs, ſtudiouſly endeavoured to render it 
more perfect and compleat. TE 


From the ſize of the former edition, and the great number 
of new ſtatutes and judicial deciſions which it was found ne- 
ceſſary to introduce, he has been obliged to divide the Work 
into four volumes. — TE FiRsT treats, in general, of 
thoſe offences that are denominated Crimes ;—THE SECOND 
is, with very few exceptions, confined to Miſdemeanors;— THE 
THIRD deſcribes the powers and authorities of the ſeveral 
Courts of Criminal Juriſprudence, together with the learn- 
ing relating to appeals ;—and in THE FOURTH Will be found 
the whole proceedings from the framing and finding an 
indictment or information, to the final execution of the law 


by the puniſhment of the offender. 


BESsID Es this general diviſion of the Work, many other al- 
terations have been made in each of the volumes. 
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PREFACE TO THE PRESENT EDITION. 


IN the IRST vol uu, in the chapter of © Offences againſt 
© the King,” a new and more perſpicuous arrangement of 
the matter, particularly that part of it which relates to ** coun- 
© terfeiting the coin,” has been made. In the chapters on 
Larceny and RoßBERT alſo, the various judicial deciſions 


are made to form a part of the text, and the ſeveral ſtatutes by 


which the different kinds of this offence are deprived of the 
benefit of clergy, with the conſtruction they have from time 
to time received, are continued at the end of the chapter. 
The chapter on P1racy alſo has been conſiderably enlarged. 


But the moſt material alteration in the volume, is a new col- 


lection of the whole code of crimes created by ſtatute, ar- 


ranged, as nearly as poſhble, according to the method obſerved 


by Sir WILLIAu BLACEKSTONE in his Commentaries. The 
extracts of theſe ſtatutes from the Statute Book are, in 
general, much enlarged, and have been carefully collated, 
with the originals; and at the end of each ſtatute the ju- 
dicial determinations which have been made upon it are in- 
ſerted as a comment upon the text. | 5 


In THE SECOND VOLUME the law relating to PUBLIC Hos Es, 
which before was a mere chronological {cries of the ſtatutes on 
that ſubject, has been digeſted under different heads, and the 
new ſtatutes, with the deciſions thereon, inferted. Under 
the title MoxoroL1ss alſo will be found a great variety of 
new matter reſpecting the law of Literary Property, and 
the excluſive right which is conferred by patent or act of 
parliament to manufacturers in certain caſes. * The chapter 
on Usvry has been entirely new-modelled ; and all the new 
deciſions upon this ſubject added. The laws relating to the 

SEDUC=- 


PREFACE TO THE PRESENT EDITION. 


SEDUCTION OF ARTIFICERS, to the EXPORTATION oF TooLs, 
to GAMING, and to VAGRANTS, Will alſo be found among 
the new matter contained in this volume. 


In the THIRD VOLUME the law relating to the PowER AND 
Orrick oF Jusricks OF THE PEACE, whether acting indivi- 
dually or in ſeſſions, has been the particular object of the 
Epriror's attention. The ſubjects are now divided into 
diſtinct chapters; arranged under new heads; and the whole 
law, as far as it was capable of being collected from manu— 
ſcript notes and the modern reporters, inſerted. 


Ix the FOURTH VOLUME a new chapter concerning Ix- 
FORMATIONS % Warraulo has been introduced; the matter 
relating to PRO ESS BY Certiorari AND OUTLAWRY conſider- 
ably enlarged; as well as the chapter on Evipexce in 
Criminal Caſes. | 


To theſe alterations all the deciſions which have been made 
ſince the laſt edition, are inſerted under their reſpective 
titles; but the new matter is {till diſtinguiſhed by this mark + 
at the beginning of each ſection. 


TRE EDTron has only ventured to call the additions and 
arrangements above deſcribed by the name of Alterations ; 
but he truſts they will be found Improvements, as he has 
_ endeavoured with much induſtry and anxiety to render the 
Work more uſeful to the Profeſſion. 
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SIXTH EDITION. 


HE high eſtimation in which Ms. SERIEANT Hawking 
Treatiſe of THE PLEAS OF THE CROWN has been uni- 
verſally held by the Gentlemen of the Profeſſion, renders 
any attempt either to praiſe or to explain the original Work 
unneceſſary. But as the preſent Edition is materially diffe- 
rent from all thoſe which have preceded it, the EpiTos feels 
it incumbent on him to deſcribe the general deſign upon 


which he has endeavoured to raiſe this invaluable production 


from its former ſtate of impertection. 


Tunis admired Treatiſe of Criminal Law was firſt publiſhed 
ſoon after the Acceſſion of the preſent Royal Family to the 
throne, The increaſe of commerce, opulence, and luxury, 
ſince that period, has introduced a variety of temptations to 
fraud and rapine, which the Legiſlature has been forced to 


repel, by a multiplicity of occaſional ſtatutes, creating new 


offences and inflicting additional puniſhments. Theſe ſta- 
tutes are now, for the firſt time, incorporated with the original 
text, digeſted into order, and either arranged under the 


ſeveral titles to which they reſpectively belong, or erected. 


into ſeparate and independent chapters, in the form of 
Appendix. To prevent, however, the reputation of the Author 
from the danger of being injured by any falſe or injudicious 
inſertion of the EDITok, the new matter is carefully diſ- 
tinguiſhed by this mark + at the opening of each ſection. 


Bur 


PREFACE TO THE SIXTH EDITION. 


Bor while, during this interval, the Legiſlature was thus 
anxiouſly providing new laws to mect the various emergencies 
of the times, many of the ſtatutes recited in the former 
Editions of this Work, either expired or were repealed.— 
Of this dead and uſeleſs matter, the Epfrok has preſerved 
ſuch portions only, as are made the ſubjects of the Author's 
obſervations. Theſe obſervations, it is true, are the expo- 
ſitions of ſtatutes now extinct; but as they peculiarly form a 


part of the original compoſition, it would have been a vio- 
lation of his duty as EDITOR, to have expunged chem, and 


would have deprived the Author of a proportionate ſhare of 
the veneration and reſpect with which every part of his Work 


has been uniformly and deſervedly honoured. The preſer- 


vation of them indeed may prove ellcntially uſeful ; for as 
many of the new ſtatutes frequently purfue, with very little 
variation, the language of the old enacting clauſes, the ſound 
conſtructions that have expounded the one, will ſerve either 
directly, or by analogy, to illuſtrate and explain the other. 


Taz many other parliamentary alterations which the cri— 


minal laws of this country have undergone, during the long 


courſe of near ſeventy years, are alſo ingrafted into the body 
of the Work; and the whole text is carefully collated with 
the former Editions, and with the printed ſtatutes. 


Tus multiplicity of marginal references with which this 
Work fo peculiarly abounds, was continued, in the former 
Editions, without intermiſſion, throughout the page: and the 
eye was, thereby, forced upon a painful reſcarch, to find the 
letters by which their ſeveral applications were intended to be 


diſcovered. This obicurity 1s removed ; and they are now 


placed oppoſite the reſpective ſections to which they refer, — 
Theſe references have allo undergone a careful examination ; 


thole 


> my NA = — — — 


PREFACE TO THE SIXTH EDITION. 


thoſe which were found to burthen the margin without illuſ- 
trating the text are expunged ; and new citations extracted 
from all the Modern Reporters are inſerted in their ſtead. 
But this new arrangement of the references has compelled the 
Efron to abandon the uſual mode of printing the pages of 
the old Editions in the margin. He has, however, prefixed 
1 table to each volume, which exhibits, at one view, where 
every page in the former Editions begins and ends in the 


preſent Work. 


To the text thus formed and brought down to the preſent 
ſeſſion of parliament, the determinations of the ſuperior courts, 
decilions of the judges upon reſerved cafes, and points ruled- 
by authority upon trials, are added as commentaries, and made 
to accompany the ſections they are deſigned to expound. 


Ureoxn this part of the Work the EpiTtoxr is fearful that his 
zeal not to omit any illuſtration, which, by poſſibility, might 
be uſeful, may have betrayed him into the error of inſerting 
many notes, either not ſufficiently compreſſed or ſuper- 
abundant. He flatters himſelf, however, that as many of 
them are tranſcribed from Maxuscrier CAsEs, which have 
never before been printed, their novelty will, in ſome mea- 
ſure, compenſate both for their length and multiplicity. 


Tur ſources from which he has derived his Collection of 
Maruſcript Caſes have been various ; but he has inſerted thoſe 
only which appeared to him to poſſeſs unqueſtionable authen- 
ticity. If, upon inſpection, any ſhould be found not perfectly 
correct, it ſhould be remembered, that deciſions upon reſerved 
caſes of criminal law are not, like arguments relating to pro- 
perty, open to the acquiſition of attentive induſtry in WEST“ 
MINETER-HALL, but being, in general, diſcuſſed by the 

Judges 
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PREFACE TO THE SIXTH EDITION. 


Judges themſelves, and the reſolutions delivered at the ſeveral 


Circuits, on which the cafes aroſe, they are to be acquired 
only by the favour of the Judges, or by the private friend- 
ſhip of thoſe to whom they may have been communicated. 


Upon this ſubject the Epiror, with a mixture of pride and 


gratitude, acknowledges the great and liberal aſſiſtance he 
has received from his profeſſional friends, whoſe kindneſs will, 
perhaps, be found to form the moſt valuable part of the Work, 


Tux Author, in his Preface, declares that it was his in- 
tention ** to reduce all=the laws relating to Tye PLEAS or 
« THE CROWN under one general ſcheme, that they might 
* be underſtood with much leſs difficulty than they had 
* been.“ To accompliſh this defign of his Author, the 
EvitoR has anxiouſly endeavoured to form the Work into 
one complete and entire code of Fnglifh criminal juriſprudence, 
as it exitts at this day, upon the records of the law : but he 


is fearful that his zeal has led him to attempt a performance 


too difficult for his exertions to attain, as, upon a review of 
the ſheets, ſeveral alterations and arrangements have ſug- 
geſted themſelves to his mind, which he conceives would 


have rendered the whole more perfect and complete. Con- 


© 


fident, however, that no pains have been ſpared, and relying 


that the Work has received a real and uſeful improvement 
from the alterations and additions which have been made, he 
reſpectſully ſubmits his labours to the judgment, candour, 
and protection of a learned and liberal profeſſion. 
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To THE RIGHT HONOURABLE 


THOMAS LORD PAR RE R, 
BARON OF MACCLESFIELD, 


| AND | 
LOKD CHIEF FWaTICY 
OF 


ENGL 4M 


MY LORD, 


HE following Treati/e, containing that part of the law, 

which 1s peculiarly under the adminiſtration of the 
chief juſtice of England, I preſumed, in regard to the ſubject 
of it, to think of preſenting to Your Lonpsn1y ; which your 
goodneſs having been pleaſed to permit, it 1s with the leſs 
uneaſineſs that I venture to make it public; for I could not 
hope to introduce it into the world with greater advantage 
than under your protection. 


Tals was the real ground of my ambition to dedicate 
it to Your Lorpsnie, and not to give myſelf an oppor- 
tunity of publithing how much I honour thoſe wonderful 
talents, that have raiſed you to ſo high a ſtation. A pri- 
vate character indeed may be ſet forth to advantage, and 
many virtues in it be made known by an addreſs of this na- 
ture, which might otherwiſe have lain for ever concealed : 
But Your Loxpsni1y's is public and conſpicuous, and can 
appear nowhere with ſo much luſtre as when you fit in judg- 
ment, where that vaſt genius you are blefled with, ſhines 
forth to all the world, adorned with all the improvements 
that human art can furniſh, and ſupported with the greateſt 
courage and integrity. | 


AnD nothing leſs, my Loxy, could give you that com- 
mand of all the variety of - buſineſs which comes before 
you, and that facility with which you diſpatch it. The 

| i moſt 


THE DEDICAFEDO N. 


moſt intricate points of Jaw, that have for ages lain in con- 
fuſion and obſcurity, when they fall under Your LoRDSHTP's 
conſideration, receive ſuch light, are ſtated and explained 
with ſuch exact method, and ſuch propriety and beauty of 
expreſſion, that the nioſt polite compoſitions appear not more 
elegant, nor the moſt demonitrative more convincing. 

| This, My Lox, is the agreeaÞle part of the exerciſe of your 
| authority, being no violence to that general humanity which 
you delight to thew to all mankind, Bur the duties of your 
office require you ſometimes to put on another character, and 
to thew the awful face of juſtice, to curb the rage of an un- 
ruly people, and to fright them into their duty by the terrors 
of the law ; and it 1s with pleaſure all good men ſee Your 
Loxpsnie purſue the prevailing vices of the age with ſuch 
zeal and indignation, that crimes no longer appear leſs odious 
for being faſhionable, nor are they more ſecure from puniſh- 


ment for being popular. | 


Tunzsz, My Lob, are bleſſings which the whole Nation 
ſhares in, and have an influence upon all parts of the Civil 
Adminiſtration. But we, who have the honour to attend 
Your LorpsVv1P at the Bar, are in a more particular man- 
ner to t our obligations, for that candor and 
condeſcenſion with which you treat us. The encou- 
ragement you give to our weak endeavours, no leſs en— 
gages our affections, than your comprehenſive knowledge 
and clear and accurate judgment command our reverence 


and eſtcem. 


Sven rocdnel(s charms all that approach and feel it; and 
it was with univerſal joy we ſaw Your LORDSHIP's firmneſs 
to the preſent Eftabliſhment, and great ſervices to your Coun- 
try, diſtinguiſhed lately by an acceſſion of honour from His Ma- 
jelly, whote witdom in conferring his favours has eminently 
aypeared, by the many ſignal benefits the Nation has received 
| from thoſe who have the honour to ſerve him. I am with 
greateſt reſpect, 


My Lonp, 
Your LonnsnurP's 
| Moſt obliged, 
and moſt Humble Servant, 


WILLIAM VLAN INS. 
THE 


T HE 


_AUTHOR's PREFACE. 


OTHING is more common than to hear thoſe who 
have taken only a ſuperficial view of the Crown-Law, 
charge it with numberleſs hardſhips and undiſtinguiſhing 
rigor; whereas thoſe, who have more fully examined it, 
agree that it wants nothing to make it admired, for clemency 
and equity, as well as juſtice, but to be underſtood. It is ſo 
agreeable to reaſon, that even thoſe who ſuffer by it, cannot 
charge it with injuſtice ; ſo adapted to the common good, 
as to ſuffer no folly to go unpuniſhed, which that requires to 
be reſtrained ; and yet ſo tender of the infirmities of human 
nature, as never to refuſe an indulgence, where the ſafety of 
the public will bear it : 1t gives the prince no power, but 
of doing good, and reſtrains the people from no liberty, 
but of doing evil. 


IT would be needleſs therefore to ſay any thing of the 
uſefulneſs of this Treatiſe, could I be fo happy as any way 
to come up to the deſign of it, which was to vindicate the 
juſtice and reaſonableneſs of the laws concerning criminal 
matters, and to reduce them into as clear a method, and 
explain them in as familiar a manner, as the nature of the 
thing will bear. : 

Hap any of the great men, who formerly have written 
on this ſubject, gone through the whole law relating to it, all 
farther attempts of this kind had been unneceflary. The 

You. 1 | b | Treatiſe 


—— ms b 
— —-¼-— —— 


THE AUTHOR's PREFACE. 


Treatiſe publiſhed under the name of SR MATTHEW Har, 
is indeed very uſeful, and written in a clear method, and 
with great learning and judgment; but it is certainly very 
imperfect in the whole, and ſeems to be only a model or plan 
of a work of this kind, which is ſaid to have been intended 
by him. | 


SIR EDWARD CokkE's Third Inftitute is alſo a Treatiſe of 
great learning, and not unworthy of the hand that produced 
it; but yet it ſeems by no means a compleat work, many 
conſiderable heads being either wholly omitted in it, or 
barely touched upon. | 


Tux Treatiſe of Sin Wi1LL. STAUNDFORDE ſeems to be 
writ with great judgement, but he takes in a very ſmall com- 
paſs, ſcarce mentioning any offences under felonies. 


As for the Treatiſes of LaMBARD, CROMPTON, PULToN, 
and DaLTovn, they having an eye chiefly to the direction of 
juſtices of peace, and treating of the Crown-Law no farther 


than as it concerns them, are far from being compleat ſyſtems 


Uron the whole, I apprehend that none of the Authors 
before mentioned were ſo perfect, but that, by reducing all 
the laws relating to this ſubject under one general ſcheme, 
they might generally be underſtood with much leſs difficulty 
than they have hitherto been. This it was induced me to 
write on this ſubject, and I hope to finiſh the whole in Two 
Books ; propoſing in this Firſt to ſhew the nature of criminal 


offences; and in the Second, the manner of bringing of- 
fenders to puniſhment, 


R E E ACE 


To THE 


THIRD EDITION. 


— 


IN this Edition, abſtracts of the Statutes made firice the 
Author wrote relating to the ſubject of this Treatiſe, have 
been added. Care has alſo been taken to make additional 
references to the Reports publiſhed ſince our Author finiſhed 
this Work, and to Six MaTTHEw HaLz's Hiftoria Placitorum 
Corona. Such references as only tend to confirm what is ad- 
vanced in the text are thrown into the margin; but where 
new points or differences ſeemed to occur, it was thought 
proper to place them, together with the abſtracts of the Sta- 
tutes, by way of addition at the end of each Book; by which 
means the learned SERIEANI's Work is kept unmixed with 
any thing of the Editor's, and the pages of this Edition are 
made to correſpond with thoſe of the former, ſo that rcefe- 
rences to our Author trom the modern books may be turned 
to with equal eaſe as before. 
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To THE 


FOURTH EDITION. 


HE fame method has been obſerved in this Edition as 

by the above G. L. Scorr, in referring not only to the 
Statutes, but alſo to the later Reports, viz. LoRD Raymond's, 
Sis JohN SrRANGE's, and other Authors of the beſt au- 
thority, brought down to the preſent time. 


rr 


FIFTH EDITION, 


HIS Edition is improved with Extracts from the late 


Mx. J. Fosrtr's Crown Law; Cafes Tempore Hard- 
wWICKE, Cb. J.; MasTttr BuxROw's and MR. SERJEANT 
WiLlsox's Reports; Mx. J. BLacksTtox#'s Commentaries ; 
and from the Statutes, to 10. Geo. 3. incluſive. 
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AUTHORS REFERRED TO IN THIS WORK. 


AL 
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THE FIRST VOLUME 


OF r 


PLEAS or 


ALL perſons whatſoever are liable 
to be puniſhed as criminal of- 
fenders, 4 — they can excuſe 
themſelves, either, 
I. In reſpect of their want of rea- 
ſon; or, 
2. In reſpect of their ſubjection 
to the power of 42 © 1. 


Offences, confidered in relation 
to the perſons againſt whom they 
are committed, are either, 

1. Such as are more immediately 

againſt God ; or, 

2. Such as are more immediately 

againſt man. 


Offences more immediatelyagainſt 
God, are cither by common law or 
by ſtatute, 


THE 


CROWN. 


Thoſe not capital are either by 


common law or ſtatute. 


Thoſe by common law are of 


five kinds: 


I. 8 againſt God, c. 5. 
«its 
2. 3 at the ſcriptures, c. 5. 
wy 
3 Impoſtures in religion, c. 5.1.3. 
4. Open lewdneſs grofly ſcan- 
dalous, c. Fl. ſ. 4. 
. Seditious words oak the 
eſtabliſhed religion, c. 5. 1.6. 
Thoſe by ſtatute are two-fold: 
1. Such as are againſt religion in 
general. 
2. Such as are againſt the eſtab- 
liſhed church. 


Thoſe againſt religion in general 


Thoſe at common law are either are of four kinds: 


capital, or not capital. 
The capital are of three kinds : 
1. Hereſy, c. 2. 
2. Witchcraft, c. 3. 
2. Sodomy, c. 4. 


1. Profanations of the Lord's 

day, c. 6. ſ. 1, 2 

2. Profane ſw caring and curſing, 
c. 6. 4. 

3. Drunkenneſs, c. 6. ſ. 5. 

4. Reviling the Lord's Supper, 


c. 1 
Thoſe 


| 
| 
| 
| 
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Thoſe againſt the eſtabliſhed 


church are three-fold : 
1. Such as concern all perſons in 
general. 

2. Such as more immediately re- 
late to thoſe of the popiſh re- 
ligion. 

3. Such as more immediately re- 
gard proteſtant diſſenters, c. 16. 


Thoſe which concern all perſons 
in general, are either, 

1. Againſt the common prayer, 
bk, 8 
2. In accepting or holding an 

office without due conformity 
to the church, c. 8. or, | 
3. In teaching ſchool without 
conforming to the church, c. q. 
or, 
4. In not coming to church, 
E 40,41; | 


Thoſe relating more immediately 
to perſons of the popiſh religion, 
are of four kinds; 

1. Popith recuſancy, c. 12, 

2. The offence of ſaying or hear- 
ing of mals, or other popiſh 
ſervice, G 13. 

. The offence of not making a 
declaration againſt popery, c. 14. 
4: The offence at promoting or 
_encquraging the popiſh reli- 

gion; either, 

1. In giving or receiving po- 
piſh education, c. 15. ſ. 1, 2, 3. 

2. In profeſſing the popith re- 
ligion, c. 15. from ſ. 4 to ſ. 15. 

3. In buying or ſelling popith 
books, c. 15. 1, 15. 


OFcnces more immediately againſt 
man, are either more immediately 
againſt the king, or more imme- 
diately againſt the ſubject. 

"Thoſe more particularly againſt 
the king, are either capital or not 
capital, 
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The capital are either, 

1. High treaſon; or, 

2. Felonies. 

High treaſon is either, 
1. Such as is within 25. E. 3. and 
other ſtatutes grounded upon 

it, and explaining it; or, 
2. Such as depends upon ſubſe- 
quent ſtatutes. | | 


Of treaſon within 25. Ed. 3. there 


are four ſpecies: 


1. That which immediately con- 
cerns the king, his wife or chil- 
dren, & 17. 1. 3, 4. &. 

2. T hat which concerns his office 
in the adminiſtration of juſtice, 
c. 17. ſ. 40. 


3. That which concerns his ſeal, 


c. 17 8. 
4. That which concerns his 
coin, c. 17. ſ. 54. 


Of high treaſon depending on 
ſubſequent ſtatutes, there are three 
ſpecies : | 

1. Offences in upholding or fa- 

vouring the power of the pope. 

2. Offences againſt the proteſtant 

ſucceſſion, c. 17. ſ. 85. 
3. Otfences in liſting men with- 
out the king's licence, c. 17. 


1. 86, 


Of offences in upholding or fa- 
vouring the power of the pope, 
there are five ſpecies: 
1. Extolling the pope's power, 
c. . . 72: | 

2. Putting in ure papiſh bulls, 
c. 

3. Perverting others, or being 
perverted to popery, c. 17. f. 76. 

4. Receiving popiſh orders or 
education 1n popiſh ſeminaries, 
and not ſubmitting, &c. c. 17. 
{. 59. 

5. Refufing a ſecond tender of 
the oaths, c. 17. 1. 84. 

Felonies 
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Felonies more immediately againſt 
the king, are of five kinds: 
1. Offences relating to the coin 
or bullion. : 

2. Offences againſt the king's 
council, c. 18. f. 8. 

3. The offence of paſſing beyond 


" ſea, to ſerve a foreign prince, 


c. 18. 1. 10. 
4. The offence of embezzling the 
king's armour, c. 18. f. 12. 
5. The offence of relieving a po- 
| piſh prieſt, c. 18. f. 14. 


Of felony relating to the coin or 
bullion, there are three ſpecies : 

1. The offence of debaſing it, 
g. 19. . 1. 

2. The offence of unlawfully di- 
miniſhing it, c. 18. f. 2. 

3. The offence of endeavouring 
by extraordinary means to in- 
creaſe it, c. 18. f. 7. 


Of offences more immediately 
againſt the king, not capital, there 
are two kinds: 

1. Præmunire. 


2. Miſpriſion. 


Offences coming under the no- 
tion of præmunire, ate either, 
1. Againſt the prerogative of the 
crown; or, | 
2. Againſt the authority of the 
king and parliament, c. 19. 


Of offences of this kind againſt 
the prerogative of the crown, there 
are nine ſpecies: 
1. Making uſe of papal bulle, 
c. 19. f. 12. | 

2. Derogating from tlie king's 
common-law courts, c. 19. 
ſ. 14. 

3- Appealing to Rome from any 


of the king's courts, c. 19. 


ſ. 20, 
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4. Exerciſing the juriſdiction of 
a ſuffragan, without the ap- 
pointment of the biſhop of the 
dioceſe, c. 19. 1.21. | 

5. Refuſing to elect or conſecrate 

tlie perſon nominated by the 
king to a biſhoprick, c. 19. f. 22. 

6. Maintaining the pope's power, 
c. Ig. 1. 23. 

7. Bringing in Agnus Dei's, c. 19. 
ſ. 24. 

3. Contributing to the mainte- 
nance of a popiſh ſeminary, 
c. 19. 1. 26. 

9. Refuſing the oaths, c. 19. . 27. 


Miſpriſions more immediately 
againit the king are either negative 
or poſitive. = | 


The negative is commonly called 
miſpriſion of treaſon, c. 20. 


Poſitive miſpriſions of this kind 
either amount to miſpriſion of trea- 
{an, or do not. 


Of ſuch miſprifions, amounting 
to miſpriſions of treaſon, there is 
only one ſpecies; forging foreign 
coin not current here, c. 20. ſ. 7. 


Of ſuch miſprifions not amount- 
ing to miſpriſion of treaſon, there 
are four kinds: 

1. Contemptsagainſt the king's pa- 

lace or courts of juſtice, c. 21. 

2. Contempts againſt his prero- 

gative, c. 22. 
3. Contempts againſt his perſon 
or government, c. 23. 
4. Contempts againſt his title, 
c. 24. 


Of contempts againſt the king's 
prerogative, there are three ſpecies: 

1. Refuſing to athit him, for the 
good of the public, c. 22. ſ. 2. 

2. Pre- 
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2. Preferring the intereſts of a 
foreign prince to that of our 
own, C. 22. 1. 3. 

3. Diſobeying the king's lawful 
commands or prohibition, 
. 


Of contempts againſt the king's 
perſon or government, there are fix 
kinds : | 

1. Charging the government 

with oppremon or weak adni— 
niſtration, c. 23. f. 2. 

2. Doing an act which impliedly 

encourages rebellion, c. 23. fl. 

3. Endeavouring to frighten the 

king into a change ot his mea- 
ſures, c. 23. f. 4. 

4. Spreading falſe rumours con- 
amine the king's intentions, 
c. 23. f. 5. 

5. Charging him with a breach of 

his coronation oath, c. 23. ſ. 6. 

b. Speaking r of 

him, e. 23. . J. 


Of contempts againſt the king's 
title, there are two kinds: : 
1. Denying his title, c. 24. ſ. 1. 
25 Refuſing to take the oaths re- 
quired by law for the ſupport 
of his government. 


A 


Of offences in refuſing to take 


{uch oaths, there are two kinds: 
is The offence of refuſing tne 
oath required by common law, 
c. 24. l. 3. 
The offence of reſaſing the 
Jenks required by flatute. 


Of offences in refuſing the oaths 
required by itatute, ere are two 
kinds: : 

1. The offence of refuſ ing the 
oaths af allegiance and ſupre- 
rot g. 24. t. 4. 

The offence of refuſing the 
" oath of ab; uration, c. 24. f. 6. 
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Offences more immediately a 
gainſt the ſubject, are either capital 
or not capital. 


The capital are either by the com- 
mon law or by ſtatute. 


Thoſe by the common law are 
committed either, 

1. Againſt the life of a man; or, 

2. Againſt his goods; ar, 

3. Againſt his habitation; or, 

4. Againſt public juftice. 


Thoſe againſt the life of a man, 

arc either, 

1. Catual, not being occaſioned 
by the default or procurement 
of any man, c. 26. or, 

2. Such as come under the notion 
of homicide, being occaſioned 
by a man, c. 26. 1. 2. 


Of homicides there are wo kinds: 


1. Such as is committed againſt a 


man's own life, c. 27. 
2. Such as is committed ag ainſt 
the life of another. 


Of homicide againſt the liſe of 
ms there be two kinds ; 
Such as amounts not to felony. 
2. Such as amaunts to felony. 


Of ſuch homicide not amounting 


to felony, there are two kinds: g 


1. Juflifiable. 
2. Exculable. 


juſtifiable homicide is either of 2 
public or a private nature, 


That of a public nature is of two 
Kinds: 
1. Such as happens in the due 
execution, c. 28. ſ. 4. and, 
2. Such as happens in the due 
advancement of public juſtice. 


O¹ 


Of the latter there are two kinds: 
1. Such as happens in criminal, 
e c. 28. ſ. 11. and | 

_ 2. Such as happens in civil cauſes, 


=. : c. 28. . 17. 


Of juſtifiable homicide of a pri- 
vate nature, there are two kinds: 
. Such as happens in killing a 
wrong-doer, c. 28. f. 21. 
2. Such as happens in killing an 
innocent perton, c. 28. f. 20. 


two kinds: 
i. Homicide per infortunium, c. 29. 
ſ. I. | 
2. Homicide / defendends, c. 29. 
ſ. 12. 


Homicide againſt the life of an- 
other, amounting to felony, 1s either 
with or without malice. 

That which is without malice 1s 
called manſlaughter or chance-med- 
ley, c. 20. | h 


Of ſuch homicide. with malice 
there are two kinds : 

1. Murder, c. 31. 

2. Petit-treaſon, c. 32. 


Of murder there are two kinds: 

1. Such as is done with expreſs 
malice. 

2. Such as is done with implied 
malice. 


Of murder done with expreſs ma- 
lice, there are three kinds: 

1. Such as happens in duelling, 
6 236. hk 21 - 

2, ouch as happens in killing an- 
other without anyprovocation; 
or but upon a {light one, c. 31. 
ſ. 32. | | 

3. Such as happens in killing one 
whom the perſon killing in- 
tended to hurt in a leſs degree, 


C. 31. ſ. 28. 


Of excuſable homicide chert are 
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Murder done with implied malice 
generally happens in the following 


inſtances: 


1. Where the principal intention 
is to commit another felony, 
c. 31. ſ. 41. 

2. Where the principal deſign is 
to commit a bare breach ot the 
peace, not intended againſt the 
perſon of him who happens to 
be flain, c. Zr. ſ. 46. 

3. Where the chief motive is to 
aſſiſt a third perſon, c. 31. ſ. 49. 

4. Where the direct deſign is to eſ- 
cape from an arreſt, c. 31. 
ſ. 35 

5. Where the principal purpoſe 
is to uſurp an illegal authority, 
c. 3 8 

6. Where no miſchief is intend- 
ed at all, c. 31. ſ. 61, 


Of petit treaſon there are tliree 
kinds, c. 32. 
1. Where a ſervant kills his maſter. 
2. Where a wife kills her huſband. 
3. Where an eccleſiaſtical perſon 
kills his prelate, 


Of capital offences at common 
lav againſt the goods of another, 
there are two kinds : 

1. Simple larceny. 

2. Mix'd larceny. 


Of ſimple larceny there are alla 
two kinds : | 

1. Grand larceny, c. 32. ſ. 1. 

2. Petit larceny, c. 32. ſ. 31. 


Mix'd larceny is either from the 
perſon of a man, or from his houſe, 


c. 39. 


Of mix'd larceny from the per- 
ſon, there are two kinds: 

1. Robbery, c. 34. 

2. Larceny from the perſon, c. 35. 


Alſo 
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Alfo there is another offence of 
this nature, called piracy, c. 37. 


Capital offences at common law 
againſt the habitation of a man, are 
of two kinds: 

1. Burglary, c. 3 

2. Arſon, c. 39. 


Offences more immediately a- 
gainſt the ſubject, made capital þy 
flatute, are ſuch as are committed, 

I. Againſt women. 

1. By rape. 
2. By forcible marriage. 
3. By ſeduction. 


II. Againſt marriage. 
I. By clandeſtine marriage. 


> By bigamy. 


III. By hreacli of truſt. 
1. By larceny from lodgings. 
2. By menial ſervants. 


3. By bank clerks, 


4. By clerks in the poſt- office. 


IV. By ſtealing c/»/es in acin. 
1. By ſecurities tor moncy. 


V. Againſt freehold property. 
1. By robbing orchards, 
2. By damaging trees. 

By ftealing ſhrubs, &c. 

By ſtealing vegetables, 

By ſtealing madder roots. 

By robbing lead-mines. 

7. By ſtealing lend, iron, cop- 
per, braſs, or bell-metal fix- 
tures, 


3 A Þ 


VI. Againſt animals. 
1. by ſtealing rabbits. 
2. By deer-ſtcaling, 
3. By ſtealing fiſh. 


VII. Againſt public-Juſtice, 
I. Þy altering records. 
2. By perſonating bail. 
3. By dureſs in gaolers. 


4. By returning from tranſ- 
portation. 

$. By taking reward to reſtors 
ſtolen goods. 

6. By advertiſing a reward. 

7. By buying ſtolen goods. 

8. By reſcuing the body of an 
executed murderer. 

9. By incorrigible rogues. 


10. By perſons convicted of per- 


jury eſcaping. 


VIII. Againſt the public revenue. 
1. By owling. 
2. By ſmuggling. 
3. By fraudulent permits. 
4. By tranſpoſing ſtamps. 


IX. Againſt public trade. 
1. By fraudulent bankruptcy. 
2. By inſolvent debtors. 
3. By ſlaughtering horſes, 


X. Againſt public funds. 
1. By pertonating a proprietor. 


XI. Againſt public credit. 


I, By torging franks. 
2. Teſtimonial! of juſtices; 
. Lottery tickets. 
- Poſt fines. 
F. Marriage regiſters, 
6. Stamps. 
7. Hand of Accountatit-Ge- 
neral 
8. SealotSouth- Sea Company: 
9. Eaſt India bonds. 
19. Names of proprietors of ſtock, 
11. Documents relating to Ad- 
miralty. 
12. Names of ſeamen. 
13. Names of ſeamen on board 
privateers. = 


14. Names of Greenwich pen 


ſioners. 
15. Policies of inſurance. 
16. Bank notes. 


17. Inſtrument for payment f 


money or delivery of goods. 


XII. Againſt 
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AN ANALYSIS OF VOLUME IL 


XII. Againſt the public health. 


Spreading the plague. 
Neglecting quarantine. 


Againſt the public peace. 
By riot. | 
Threatening letters, 
Moſs-trooping. 
Hunting. 

Pulling down turnpikes. 
Deſtroying fences. 
Injuring bridges. 
Deſtroying banks, &c. 


By malicious miſchief. 
Maiming cattle, 
Burning. 
Deſtroying mills. 
Garments. 

Cutting hop-binds. 
Injuring collieries. 


7. Breaking looms. 
8. Deſtroying granaries; and 
9. Knitting frames. 


XV. Againſt the perſons of in- 
dividuals. 
1. By maims. 
2. By thooting at another. 
3. By aſſaulting to rob. 


XVI. Againſt ſhips and boats. 


1. By deſtroying ſhips. 
2. By ſurcharging boats. 

3. By plundering wrecks. 
XVII. By ſoldiers and marines, 
I. Perionating ſeamen, 

2. Wandering as ſailors. 

3. Deſertion. 


XVIII. By purvevance. 


ERRATA ET AD DEN PDA. 
Page x5, after Se. 8. read “ Sre tte ftatute 34. Geo. 3. c. 62. en the eie of Bakers being per- 
mitted to 20k on Sundoy.”? 


Page 26, in margin, after 6. Go. 3. c. 53- "” read & gud by 16. Ga, 2. c. 3% within fix months 
after bis admittance, &c. | ; 


Page 113, Set. 112. and the following Ls, intead of 33. Geo. 3. 6. read 
4 3. Ges. 3. c. 27 | 


Page 242, note (2) after 31. Car. 2. fl. z.“ read c See wel. 2 fage 232. /et, 2 


Page 240, in margin, after Pe read © page 258,” 
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Or THE PERSONS WHO MAY BE GUILTY, 


> BAK 8 
hoot = 2 % 5 


* HF. guilt of offending againſt any law whatſoever, 1. Hale rg. 
. neceſſarily ſuppoſing a wilful diſobedience, can never 7 28 21. 
7 juſtly be imputed to thoſe who are either incapable of Puff. b. 8. e. 3. 


underſtanding it, or of conforming themſelves to it. There- 
fore, before I come to the ſeveral kinds of offences, I ſhall 
ſhew what degrees of diſcretion and freedom are required in 
the commiſſion of them. For the better underſtanding 
ZE whercof, I ſhall conſider what offenders are excuſable.— 
Fist, In reſpect of their want of reaſon.—SECON DIL, In 
reſpect of their ſubjection to the power of others. 


8 4 2 
5 
— 2 Y 7 


Sec. 1. As to THE FIRST POINT, It is to be obſerved, B. Cor. 6r. 
that thoſe who are under a natural diſability of diſtinguiſh- 172- 


ing between good and evil, as (1) infants under the age of 4 uit, 12.5, 136 
55 um. 10. 28. 
43. 3. inſt. „ Dale. e. 147. 1. Hale 16. 29, % Co: EMC 24% 4. Co 256 
Hob. 224. 8. St. Tr. 322. 


E (1) On the attainment of fourteen years of age, the criminal actions of infants are 
fubject to the ſame modes of conſtruction as thoſe of the reſt of ſociety ; for the law 
preſumes the human mind has acquired at this period a complete ſenſe of right and 
= wrong. Dr. & St. c. 26. Co. Lit. 79. 171. 247. Dalt. 476. 505. —During the in- 
Ftcrval between the age of fourteen years and that of ſeven, the mind is primd facie 
Wpretumed to be unacquainted with guilt, And theſe preſumptions, entertained in 
favour of innocence, accumulate in an inverſe proportion with the decreaſe and ten- 
Woderneſs of the offender's years. 1. Hale 25. 27. From this ſuppoſed imbecility of 
mind, the protective humanity of the law will not, without anxious circumſpection, 
an infant to be convicted on his own confeflion. C. Jac. 466. 1. Hale 24. 
ol. 70. Yer if it appear by firong and pregnant evidence and circumſtances that he 
Vas perfetily conſcious of the nature and malignity of the crime, the verditt of a jur 
may find him guilty, and judgment of death may be given againſt him. 1. Hale 20. 
25. 434. B. Cor. 133. 4. Comm. 23. Fol, 71. O. B. 1784. p. 971. For malitia 
let ætatem; and the capacity of contracting guilt is meaſured more by the apparent 
trength of the offender's underſtanding than by years and days. B. Cor. 74. 
(. Comm. 23. But within the age of /ever years an infant cannot be puniſhed for 
any capital offence, whatever circumſtances of a miſchievous diſcretion may appear; 
3:88 for ex preſumptione juris he cannot have diſcretion ; and againſt this preſumption no 
= crment ſhall be admitted. Mirr. c. 4. f. 16. Plowd. 19. 1. Hale 20. Fol. 349. 
Comm. 23. Cowp. 222. 223. Therefore if a child under this age ſteal the goods 
pr lire the houſe of another, he cannot be puniſhed for either the larceny or the arſon, 
1. Hale 19. 514, Fol, 113. 349- 8 poſt, ch. i. ſect. 8. 


Vol diſcretion, 


2 Or nr PERSONS WHO MAY BE GviLTY Bk. I. 


diſcretion, ideots, and lunaticks (2), are not puniſhable by 
any criminal proſecution whatioever (3). 


* 


_ 


(2) Iogorœv is a defectof underſtanding from the moment of birth; Co.Litt. 247. 
F. N. B. 530. 1. Comm. 304 ; a perſon therefore 49r7z deaf and dumb is proma facts 
within this definition. B. Cor. 217. 1. Hale 34. —LUSACY is a partial derangement 
of the intellectual faculties, the ſenſes returning at uncertain intervals; the offender 
therefore is only protected from puniſhment for acts done during the prevalence of 
his diſorder, 1. Hale 31. 4. Comm. 24.—MAaDNESss is a total alienation of the mind, 
1. Hale 30. 4. Co. 124. Theſe defects, whether permanent or temporary, mult be 
unequivocal and plain, not an idle frantic humour, or unaccountable mode of action, 
but an abſolute diſpoſſeſſion of the free and natural agency of the human mind. 8. St. 
Tr. 322. 1. Hale c. 4. | 


(3) But by 17. Geo. 2. c. 5. 20, a dangerous lunatick may be kept in priſon till 
he recover his ſenſes. And the directions of this ſtatute feem agreeable ro the 
ancient common law. Pulton 6. 22. Aſſ. pl. 56. But it only extends to vagrant 
lunatichs, and. not to perſons of rank and condition, whoſe relations can take care of 8 
them by applying to the court of chancery. 2. Atk. 52. See poſt. “ Vagrants,” "> 


5 


2. Roll. 324. Sec. 2. Indeed it was anciently holden, in reſpect of that © IF 
b. Cor. 351. high regard which the law has for the ſafety of the king's 
Reg. 309- perſon, that a madman might be puniſhed as a traitor (4) 
af for killing or offering to kill the king; but this is contra- 
. ES 47. dicted by the later opinions. | 5 

4. Co. 124. 1. Hale 36, 37. 4. Comm. 25.— (4) See 33. H. 8. c. 20. repealed 
by 1. & 2. P. & M. c. 20. 2. State Trials 7. 


2 „ „re „ „ 


26. Aſſ. 27. Sect. 3. And it ſeems agreed at this day, that if one who 
Sav. 57. has committed a capital offence become non- compos before 
s FP 1 conviction, he ſhall not be arraigned; and if after convic- 
x; And. 107. 

109. tion, that he ſhall not be executed. 5 

3 Inſt. 4.6. 1. Hale 34, 35. 4. St. Tr. 205. 8. St. Tr. 285. 4. Comm. 24, 25. 395. 
1. And. 107. Sec. 4 And, by the common law, if it be doubtful 
1. Sav. 50. 56, whether a criminal who at his trial is in appearance a lu— 
. Hale 35. natick, be ſuch in truth or not, it ſhall be tried by an inqueſt 
(6) For the of office, to be returned by the ſheriff of the county wherein 
conſequences the court ſits (5); and if it be found by them that the party 


mo — vw 


f flandins : : : r 
. only feign himſelf mad, and he ſtill refuſe to anſwer, he ah 
II. c. 13. . 9. ſhall be dealt with as one that ſtands mute (6). 6 

(5) It may be tried either by the inſpection of the court, 1. Hale 33. Tr. p. Pais 14. of 
Fitz. N. B. 517.—by cvidence given to the jury, who are charged to try the indictment, 10 
3. Bac. Abr. 81. 1. Hale 33. 35, 36. Savil co. 1. And. 107. —or, being a collateral | 
iſſue, the fact may be pleaded and replied to ore terns, and a venire awarded, returnable * 
in/lanter, in the nature of an inqueſt of office. Foſt, 46. Kel. 13. 1. Lev. 61. 1. Sid. 72. 

4. Comm. Appen. f. 3. And this method, in cafes of importance, doubt, or difficulty, the 

court will, in prudence and diſcretion, adopt. 1. Hale 35. Sav. 56. 1. And. 154. 10 
2 -R. Abr. 5347. Sec. 5. And if one who wants diſcretion commit a treſ- 0 
— 2 5. paſs againſt the perſon or poſſeſſion of another, he ſhall be 5 
Co. Lit. 247. compelled in a civil action to give ſatisfaction for the da- Wy 

0 7 . 1 
289. Plow. mage. wy 
364. 2. Inſt. 284. 414. Pop. 141. Brownl. 197. Noy 129. C. Jac. 469. 1. Hale 15, _ 


16.29, 3. Bac. Ab. 131, 2, Comm. 291. 4. Comm. 22. 
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cn n er CRIMINAL OFFENCES. , 


; Sz#. 6. And he who is guilty of any crime whatever Co. Litt. 247. 
A through his voluntary drunkenneſs; {hall be puniſhed for it Pl . 32. 
as much as if he had been ſober: 3 2 
= - Dalt. c. 148. 4. Comm. 26. 8. St. Tr. 285. 


Seit. 7. Allo he who incites a madman to do a murder Kely. 53. 
or other crime, is a principal offender, and as much puniſh- _ E. E 33: 
able as if he had done it himſelf, | b * 


6 Ie. at. Pts Bo io OR. ace oc 


1 Sec. 8. And if it appear by the circumſtances, that an F. Cor: 118. 
infant under the age of diſcretion could diftinguith between =P = 
good and evil, as if one of the age of nine or ten years Kill B. Cor. 6. 61. 
"XZ another, and hide the body, or make excuſes, or hide him- 133. 136. 
"XZ ſelf, he may be convicted and condemned, and forfeit, &c. S. P. C. 16. 
zs much as if he were of full age. But in ſuch a caſe the “1 * 6.11. 
jucdges will in prudence reſpite the execution, in order to 35 1 
get a pardon: and it is ſaid, that if an infant, apparently Plow 19. 
= wanting diſcretion, be indicted and found guilty of felony, Pult. 125. 
the juſtices themſelves may diſmiſs him without a pardon, Foſter 70. 
© &c.—+ But this authority to diſmiſs him muſt be under- | 
j 7 ſtood(a) of a reprieve before judgment, or that the jury find (4) 1. Hale 27. 
4 the priſoner within the age of ſeven years, or not of ſufficient 
diſcretion to judge between good and evil. 


„ (ones 


3 WW 


0 
8 Sect. 9. As to THE 8ECOND POINT, viz. How far thoſe Leges Inz 58. 
I are to be excuſed who are under the power of others :—A S. P. C. 16.42. 
G 5 27. Aſſ. 40. 
| feme covert is ſo much favoured in reſpect of that power and 8um. 6 3. 
authority which her huſband has over her, that ſhe ſhall Kely. 31. 
1 not ſuffer any puniſhment for committing a bare theft (8) 1. Hale 45. 
% in company with, or by coercion of, her huſband, £16, B. Cor, 
x 16, 108, Dalr. 
. , 134. 157. 4. Comm. 28. 
y (8) This exemption extends to burglary, Kely. 31. F. Cor. 199. and ſeemingly to 
robbery, as an offence of a nature certainly not re heinous. The reaſon of this 
6 rule is ſaid to be, © becauſe the wife cannot know what property her huſband may 
(claim in the goods taken.“ 10. Mod. 63. If this be the true principle, the caſes 
of robbery and burglary are in ſome meaſure diſtinguiſhable upon this ſubje& ; for iu 
4 Y burglary, the abſence or preſence of the party is immaterial z but in robbery, preſence 
_ LT unavoidable and eſſential ingredient to the crime, and affords to the wife an ops 
« X77 Portuny of judging in what ort of 1/ght the goods are taken, —Vide infra, ſect. 11. 
vi Se. 10. Neither ſhall ſhe be deemed acceſſary to a fe- 3. Inft. 108. 
lony for receiving her huſband who has been guilty of it (9), Sum. 65. 
«1 ET” — \ ; I, Haic o 
. as her huſband ſhall be for receiving her. * 
E = (9) Nor a principal, though the huſband's offence be treaſon, for ſhe is ſub poteftate 
- %, and bound to receive him. Neither 1s ſhe affected by receiving, jointly with her 
W hulband, any other offender. 1. Hale 48. For the cannot be admitted as a witneſs 
ü to qiſcover even collate rally her huſband's guilt. Brownl: 47; Dalt. 540. 1. Hale 322. 
3, and Davis v. Dinwoody, 4. Term Rep. 678. 
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4 Or uE PERSONS wHo MAY BE GUILTY Bk. . 


sum. 65. 66. Sec. 11. But if ſhe commit a theft of her own volun- 
K 104. tary act, or by the bare command of her huſband, or be 
8 or. 199. guilty of treaſon, murder, or robbery, in company with, or 


134. as if ſhe were ſole. 


1. Hale 45. | 
516. Lucas 63. Kely. 31. S. P. C. 10. 142. 2. Comm. c. 29. 4. Comm. 29. 


(10) Or receive ſtolen goods of her own ſeparate act, without the privity of her 
huſband ; or if he, knowing thereof, leave the houſe and forſake her company, ſhe 
alone ſhall be guilty, as acceſſary. 22. Aff. 40. Dalt. 157. for the coercion which is 
ſuppoſed to be conveyed by the command or preſence of the huſband, is only a pre. 
ſumption of law, and like other preſumptions may be repelled, 1, Hale 516,—In 
treaſon, no plea of coverture ſhall excuſe the wife; no preſumption of her huſband's 
coercion ſhall extenuate her guilt, for he has no right to that obedience from a wife 
which he, as a ſubject, has forgotten to pay. In murder alfo this 5 is denied, 
becauſe the offence is repugnant to the laws of nature, which ſhall never be contra- 
vrened by the refinements of civil ſociety. 4. Comm. 29. 


2. Roll. 39. Set. 12. Alſo a wife may be indicted together with her 


3- Keb. 34. huſband, and condemned to the pillory with him for keep- 
1. Sid. 410. 


Hob. 95. | 8 : 3 
of Salk. 334. ment of the houſe, in which the wife has a principal ſhare; 


and alſo ſuch an offence as may generally be preſumed to 
be managed by the intrigues of her ſex. 


9. Co. 72. Sec. 13. And generally a feme covert ſhall anſwer, as much 
C. Jac. 482. as if ſhe were ſole, for any offence not capital, againſt the 
* common law, or ſtatute: and, if it be of ſuch a nature 
3. N , 

2. Kcb. 634. that it may be committed by her alone, without the con- 
Hob. 93. currence of the huſband, ſhe may be puniſhed for it without 
3- Keb. 34. the huſband, by way of indictment; which being a pro- 
| ceeding grounded merely on the breach of the law, the huſ- 

band ſhall not be included in it for an offence to which he 

8. Hen. 4. 17. is no way privy. And if a woman bring a malicious appeal 
F. Cor. 73. for the death of her huſband, known by her to be alive, ſhe 
* _ 5 may be impriſoned for the falſe appeal, till ſhe make fine to 


Now 103. the king, and the huſband ſhall go at large. But if a wife 


Say. 25. incur the forfeiture of a penal ſtature, the huſband may be 


1. Roll. 93. made a party to an action or information for the ſame (as 
he may be generally to any ſuit for a cauſe of action given 
by his wife), and ſhall be liable to anſwer what ſhall be reco- 
vered thereon (11). | | 


(11) She may be indicted alone for a riot. Dalt. 447. For ſelling gin againſt the 
injunctions of the 9. Geo. 2. c. 23. Str. 1120. For recufancy, Str. 1120. Hob. 96. 
8, Sid. 410. 11. Co. 64. Sav. 28. For being a common ſcold, communis riæatrix. 
6. Mo. 213. 239. For aſſault and battery. Salk, 384. For foreſtalling. Sid. 410. 
For a forcible entry. Poſt. 147. For keeping a gaming-houſe. ro. Mod. 335 
Keeping a bawdy-houſe, if the huſband do not live with her. 1. Bac. Abr. 294. 
For treſpaſs or flauder. Keilw. 61. R. Abr. 251, Leon. 122 


$A, 


2. Bk. c. 29. by coercion of, her huſband (10), ſhe is punithable as much 


ing a bawdy-houſc ; for this is an offence as to the govern- 
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Ch. 1. or CRIMINAL OFFENCES. 5 


Seck. 14. Neither @ /n nor a ſervant are excuſed the Sum. 66. 


** commiſſion of any crime, whether capital or not capital, by Moor 813. 


7: l | Dalt. 504. 
the command or coercion of the father or maſter. „ 


THERE are other exemptions from puniſhment than thoſe which have been men- 
| tioned in this chapter.— FIRST, By caſualty and misfortune : thus if in the execution 
of a lawful act an unintended death or maim enſue, the party ſtands excuſed from all 
© guilt, B. Cor. 229. 22. Aſſ. 71. 1. Hale 39, Kel. 123. 4. Co. 124. 4. Com. 27. 
” —SECONDLY, By ignorance or miſtake; as when a man, intending to do a lawful act, 
does that which js unlawful. Jones 15. C. Car. 538. But this muſt be an ignorance 
or miſtake in fact, and not in law, for ;gzoranua juris quod quiſque tenetur ſcire neminem 


_— OR ED Nag IIS 


22 
ASE 
3 
OB 


1 2 Plow. 343. 1. Hale 42. 4. Comm. 27.—THIRDLY, By compulſion or ne- 


wy ceſſity; as where the act proceeds from the /azvfz/ coercion of another, or ariſes from 
= circumſtances of unavoidable conſtraint, or the impulſe of a juſt and well-grounded 


| b apprehenſion of death. 1, Hale 50. 54. Plow. 18. 3. Inft. 10. Grotius Bk, II. c. 2. ſ. 6. 


Reg. 88. F. N. B. 177. 1. Comm. 131. 4. Comm. 30. And all theſe circum- 
= ſtances of accident, neceſſity, or infirmity, muſt be ſatisfactorily proved by the priſoner, 


2X unleſs they ariſe out of the evidence adduced againſt him, Fof, 255. Ld. Ray. 1493. 
Str. 773. 1. Hale 34. 
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4- Comm. 4*. 
Heccar. c. 8. 


4. Comm. 44. 


2. Burn. E. 
I. . 288.—260. 
1. Hale 38 3. to 


410. 


3. Inſt. 40. 


4. Com. Dig. 
8 vo edit. 342. 
to 347. 

(a) Repealed 
by 16. Car. 1. 
g. 31. f. 3. 


3. Inſt. 40. 


B. Hereſy 
paſſim. 
2 R. Abr. 226. 


F. N. B. 269. 
Sum. 5. 
1. Hale 292. 


Gib. 401. 410. 
12. Co. 56, 57. 


4. Inft. 40. 


2. St. Tr. 275. 


CHAPTER THE SECOND. 
Or HERESY. 


FFENCES confſdered in relation to the perſons 

againſt whom they are committed, are either Fach as 
are more immediately againſt Gop, or, ſuch as are more 
immediately againſt MANn.—The capital offences more im- 
moediately againſt God are, by common law, of three kinds: 
Hereſy. Witchcraft. Sodomy. 


Concerning HERESY, I ſhall confider, 1. What it is. 
2. By whom it is cognizable. 3. How it is puniſhable. 


Sect. 1. As to THE FIRST POINT, It ſeems, that among 
proteſtants, hereſy is taken to be a falſe opinion, repugnant 
to ſome point of doctrine clearly revealed in ſcripture, and 
either abſolutely eſſential to the Chriſtian faith, or at leaſt 
of moſt high importance. 

Sect. 2. But it is impoſſible to ſet down all the particular 


errors which may properly be called heretical, ee | 


which there are, and always have been, ſo many intricate diſ- 
putes. However, the ſtatute 1. Eliz. c. 1. ſ. 18. which erected 
the high-commiſſion court (a), having reſtrained the ſame 
from adjudging any points to be heretical which have not 
been determined to be ſuch, either by ſcripture, or by ſome 
one of the four firſt general councils, or by ſome other 
council, by expreſs words of ſcripture, or by the parliament, 
with the aſſent of the convocation ; it has been ſince gene- 
rally holden, that theſe rules will be good directions to ec- 
cleſiaſtical courts in relation to hereſy. 


Seck. 3. As to THE SECOND POINT, viz. By whom he- | 


reſy is cognizable. It is certain that the convocation may 
declare what opinions are heretical ; but it hath been quel- 
tioned of late, whether they have power at this day to con- 
vene and convict the heretick. 

Sect. 4. However it is agreed, that every biſhop may 


convict perſons of hereſy within his own dioceſe, and pro- 
ceed by church cenſures againſt thoſe who ſhall be convicted; 
but it is faid, that no ſpiritual judge who is not a biſhop, Þ 
hath this power; and it has been queftioned, whether 4 
conviction before the ordinary be a ſufficient foundation 
whereon to ground the writ de heretico comburendo, as it is 


agreed that a conviction before the convocation was. 


— DE SR oY . BY 
a on 008 , 


Seet. 5. By 24. Hen. 8. c. 9. the archbiſhop of either 9 
province may eite any perſon before him for hereſy, if the 


immediate 
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HERESY. 2 


Ch. 2. Or 


immediate ordinary either conſent thereto, or do not his 
duty in puniſhing the ſame. | 
$8. 6. But it is certain, that a man cannot be pro- 27. H. 8. 14. 


ceeded againſt at the common law, in a temporal court, 5: Bs 
merely for hereſy; yet it, in maintenance of his errors, he . 1 


ſet up conventicles, and raiſe factions, which may tend to 12. Co. 36. 
the diſturbance of the public peace, it ſeems that he may in Finch. 219. 
this reſpect be fincd and impriſoned, upon an indictment, . Salk. 135. 
&c. at the common law. 

Sect. 7. Alſo a temporal judge may incidentally take no- 1. Hale 399. 
tice, whether a tenet be heretical or not; as where one was 3: = 42. 
committed by force of 2. Hen. 4. c. 5. for ſaying, that he 7 = 
was not bound by the law of God to pay tithes to the cu- 
rate; and another for ſaying, that though he was excommu- 
nicated before man, yet he was not ſo before God; the tem- 
poral courts on an habeas corpus in the firſt caſe, and on an 
action of falſe impriſonment in the other, adjudged neither 
of the points to be hereſy within that ſtatute; for the 
king's courts will examine all things which are ordained by 
ſtatute. 

Sed. 8. Alſo in a quare impedit, if the biſhop plead that 
he refuſed the clerk for hereſy, it ſeems that he muſt ſet forth 
the particular point, that it may appear to be heretical, to 
the court wherein the action is brought; which having co- 
nuſance of the original cauſe, muſt by conſequence have a 
power as to all incidental matters neceſlary tor the determi- 
nation of it; and, without knowing the very point alledged 
againſt the clerk, will not be able to give directions con- 
cerning it to the jury, who, if the party be dead, are to try 
the truth of the allegation. | 

Sect. 9. But if a man be proceeded againſt as an heretick 5. Co. 88. 
in the ſpiritual court pro ſalute anime, and think himſelf 27. H. 8. 14. 
aggrieved, his proper remedy ſeems to be by appeal to a 
higher eccleſiaſtical court, and not to move for a prohibition 
from a temporal one, which, as it ſeems to be agreed, 

c_ regularly determine or diſcuſs what ſhall be called 
ereſy. 


„e 
v3 Ad 191. 
1. Leon. 190. 
3. Lev. 314. 
1. Hale 407. 


Sect. 10. As to THE THIRD POINT, viz. How hereſy is F. N. B. 269. 
puniſhable, there is no doubt but that at common law one 3. Inſt. 43. 
convicted thereof, and refuſing to abjure it, or falling into Pr. & * * 
it again after he had abjured it, might be burnt by force of Mili 
the writ de heretico comburendo, which was grantable out of 
chancery upon a certificate of ſuch conviction; but it is 
faid, that he forfeited neither lands nor goods, becauſe the 


procedings againſt him were only pro ſalute anime. | 


Self. 11. But at this day the writ de heretico comburend is 
aboliſhed by 29. Car. 2. c. 9. And all the old ſtatutes gym. 4 
which give a power to arreſt or impriſon perſons for Gilb. 355 
B 4 hereſy, 12, Cu. 4 


2 
1. Salk. 293. 
B. R. H. 3 14. 


Penalty and 
diſability for 
denying any 
one of the per- 
ſons of the 
Holy Trinity to 


be Gop. 


3. Jac. 1. c. 21. 


Information 

muſt be given 
within four 

days, and pro- 
ſecution com- 
menced with- 
in three months, 


Bur if the of- 
fender ſhall * 


renounce his 


erroneous opi- 
nions, he ſhall 
be diſcharged, 


Or HERESY. 


hereſy, or introduce forfeiture on that account, are re- 
pealed. ; | 

Seck. 12. Vet by the common law, an obſtinate heretick being 
excommunicate, is ſtill liable to be impriſoned by force of 
the writ de excommunicato capiendo, till he makes ſatiſ- 
faction to the church. | 


Set. 13. And by q. and 10. Will: 3. c. 32. © If any per- 
« ſon having been educated in or having made profeſſion of 
the Chriſtian religion within this realm, ſhall be convicted 
in any of the courts of Miſtminſter, or at the aſſizes, of 
„ denying any one of the Perſons in the Holy Trinity to be 


„ God, or of maintaining that there are more Gods than 


„one, or of denying the truth of the Chriſtian religion, 
or the divine authority of the holy ſcriptures, he ſhall 
* for the firſt offence be adjudged incapable of any office; 
“and for the ſecond, ſhall be diſabled to ſue any action, 
“ or to be a guardian, executor, or adminiſtrator ; or to 
take by any legacy or dced of gift, or to bear any office 
„civil or military, or benefice ecclefiaſtical, for ever, and 
„ ſhall alſo ſuffer impriſonment for three years, with- 
* out bail or mainprize, from the time of ſuch convic- 
e tien. | iS” 


Se. 14. But by g. & 10. Will. 3. c. 32. ſ. 2. it is pro- 
vided, That no perſon ſhall be proſecuted by virtue of 
e this act for any words ſpoken, unleſs the information of 
„ ſuch words ſhall be given upon oath before a juſtice of 
the peace within four days after ſuch words ſpoken ; and 
* the proſecution of ſuch offence be within three months 
& after ſuch information.“ 


Sect. 15. Alſo by 9. and 10. Will. 3. c. 
« Any perſon convicted of the aforeſaid crimes ſhall, for 
„the fir? offence (upon his acknowledgment and renun- 
*& clation of ſuch erroneous opinions within four months after 
« conviction), be diſcharged from all penalties and diſ- 
abilities incurred by ſuch conviction.” 


Rt. 1. 


3a. . + » 


CY 


N 
1 


a ſentence in the eccleſiaſtical court, and a relapſe. And it -- 


Ch 9 
CHAPTER THE THIRD. 


OF WITCHCRAFT. 


OF END ERS of this nature are ſaid to have been of 
three kinds. | RY | 


ConJuRERs, who by force of certain magick words en- 3. Inſt. 44. 
deavoured to raiſe the devil, and compel him to execute Dalt. p. 513, 
their commands. | 514. 

WITCHES, who by way of friendly conference were ſaid 
to bargain with an evil ſpirit to do what they deſire of him. 


SORCERERS or Charmers, who by the uſe of certain ſuper- 
ſtitious forms of words, or by means of images, or other odd 
repreſentations, of perſons or things, &c. were ſaid to pro- 
duce ſtrange effects above the ordinary courſe of nature. 


Seck. 2. All theſe were anciently puniſhed in the ſame z. Inſt. 44. 


manner as hereticks, by the writ de heretico comburendo, after F. 3 2 
- Go 29, 


is ſaid alſo, that they might be condemned to the pillory, © El. 57% 


&c. upon an indictment at common law. 


Sect. 3. In the time of king Edward the third, one taken 1. Hale 383. 
with the head and face of a dead man, and a book of ſorcery, 45. Ed. 3. 17. 
was brought into the king's bench; but there being no in- Cor. 15. 
dictment againſt him, he was ſworn that from thenceforth 
he would not be a ſorcerer, and then delivered from priſon, 
and the head was burnt at his charge: but this method ſeems 2. Keb. 719. 
to be obſolete at this day. | 

Seck. 4. By the ſtatute 1. Jac. 1. c. 12. which was the By33-Hen. c. 
only law in force againſt theſe offenders, they are divided 8. Witchcraft 
into two degrees. Thoſe in the firſt degree, and their acceſ- aud "_— 
ſaries before the fact, were to ſuffer as felons without clergy. „ 


; lony without 
clergy, But acceſſaries after were entitled, 4 Hale 7, 


Of theſe there were the four following ſpecies : 


FiRsT, © Such as ſhall uſe any invocation or conjuration Sum. 6. 7. 
* of any evil ſpirit :” and ſuch ſeem clearly to be within the 4. Inſt. 45. con. 
law, though no ſpirit do actually appear. 


SECONDLY, * Such as conſult, covenant with, entertain, 
© employ, feed, or reward any evil ſpirit to any intent :” and 
theſe were agreed to be within the ſtatute, though nothing 
farther was done upon ſuch conſultation, &c. 


TrikdDLy, 


. 


1. Jon. 143. 
(a) 'I his of- 
fence is in- 
dictable as a 
miſelemeanor 


Or WITCHCRAFT. Bk. I. 


THIRDLY, “ Such as take up any dead perſon's body, or 
« any part thereof (a), to be uſed in any manner of witch». 
craft: and theſe were alſo clearly within the ſtatute, though 
they did not actually ſo ule it. | | 


common law, Lynn's Caſe, Cafes in Cro. Law, 395. 2 Term Rep. 733. 


12. Mod. 556. 


(a) Sce 
« Theftbote?” 
Poſt. 


Sum. 8. 
3. Ink. 46. 


(4) At Hert- 


ford aſſizes on 


FoUuRTHLY, * Such as exerciſe any witchcraft, inchant- 
cc ment, charm, or ſorcery, whereby any perſon ſhall be killed, 
« deſtroyed, conſumed, or lamed in his or her body, or any 
« part thereof.” But none were within this branch who 


did not actually effect ſuch miſchief, 


£24. 5. Thoſe in the ſecond degree were, for the firſt of- 
fence, to ſuffer a year's impriſonment, and the pillory; and 
for the ſecond, as felons without clergy. And theſe, by the 
maniteſt purport of the words of the act, which is very ob- 
ſcurely penned, ſeem to be divided into the two following 
ſpecies : h 
f FiRs T, Such as take upon them by witchcraft, inchant- 
« ment, charm, or ſorcery, to tell where treaſure is to be 
& found, or where things loſt or ſtolen may be found, (a) or 
« to do any thing to the intent to nay any perſon to 
„ unlawful love, or to hurt or deſtroy any perſon in his or 
eher body, though the ſame be not effected.“ 


SECONDLY, © Such as ſhall uſe any witchcraft, &c. where- 
« by any cattle or goods of any perſon ſhall be deſtroyed, 
e waſted or impaired:“ but thoſe who take upon them to do 
this, were not within the act unleſs they actually did it. (%) 


the 4 March 1712, one Jaue Wenham reccived fentence of death under this ſtatute, 
on a conviction for witchcraft, on the proſecution of the Rev. Mr. Bragge. 


Sect. 6. But this ſtatute of James is repealed by 9g Geo. 2. 
c. 5. which enacts, “ That no proceeding ſhall be had 
& againſt any perſon for witchcraft, ſorcery, inchantment, 
« or conjuration, or for charging another with ſuch crimes; 
% and that whoever ſhall pretend to exerciſe thoſe arts, or 
„ ſhall undertake to tell fortunes, or pretend by crafty 


« ſcience to diſcover ſtolen goods, fhall be impriſoned for 


See Index, 
title“ Va- 
$6 grants.“ 


& one year, ſtand four times in the pillory, and find furetics 
« as the court ſhall think fit.” 


Se. 7. By 17. Geo. 2. c. 5. All jugglers, fortunc- 
ce tellers, gypſies pretending phyſiognomy, palmiſtry, or 
d the like crafty ſcience, ſhall be deemed rogues and 
« vagabonds, and ſuffer as the act directs.“ 


CHAP- 


CHAPTER THE FOURTH. 
Or SODOM Y. 


A LL unnatural carnal copulations, whether with man or 12. Co. 36,37, 
beaſt, ſeem to come under the notion of ſodomy, which e 
was felony by the antient common law, and puniſhed, ac- 4. Thi af: 


cording to ſome authors, with burning; according to others, 569. 
with burning alive. 


According to BRITTON, b. 6. c. 9. theſe unnatural offenders were, on conviction, 
committed to the flames. FLETA, b. 6. c. 35. buries them them alive within the 
earth, And the MIRROR, C. 1. f. 14. conſigns them, with juſt indignation, to ſhame - 


ful and eternal oblivion, 


$2.1. But at this day, by force of 2 5. Hen. 8. c. 6. and 
5. Eliz. c. 17, this offence is puniſhed in the ſame manner 


as other felonies which are excluded from clergy. 


Sir MaTTnEw HALE, 1. H. P. C. 670, ſays, thoſe that are preſent aiding and 
abetting are all principals ; the ſtatute making it felony generally: that there are or 
may be acceſſaries before and after, as in the caſe of RAPE: but although none of the 
principals are admitted to their clergy, yet acceſſaries before and after are not excluded 


from clergy. 


| $22, 2. In every indictment for this offence, there muſt 12. Co. 36, 37. 
be the words rem habuit veneream, et carnaliter cognovit; and ay. F.4 


conſequently ſome kind of penetration, and alſo of emiſſion, 628. 670 
muſt be proved; but any the leaſt degree is ſufficient, and 5 vid x, 


emiſſion is primd facie an evidence of penetration. St. Tr. 388. 
| | Duffey's caſe, 
1721. Hollis's caſe, at Lincoln, 1781. Prentice's caſe, Admiralty Seſf⸗ 1786, 


Crown Circuit Aſſiſtant, 17, 18. and the caſe of Rex v. Wiſeman, Forteſcue's Rep, 
91 to 98. | | 


See. 3. + By the 22. Geo. 2. c. 33.1. 19. If any perſon 
„in his Majeſty's fleet commits this crime, they, their aid- 
« ers or abettors, ſhall be puniſhed with death by the ſen- 


g tence of a court martial.” 


CHAP, 


CHAPTER THE FIFTH. 


' OFFENCES acainsr GOD. 


FFENCES more immediately againſt God not ca- 


Bac. Ab. 38. 
: x4 Mm O pital are by the common law, 
5 2 Sect. 1, FIRST, All blaſphemies againſt God; as deny- 
2. Str. 834. ing his being or providence, and all contumelious reproaches 
4. Comm. 59. of Jeſus Chriſt. | | 


1. Black. 395. 
11. Mod. 142. Sec. 2, SECONDLY, All profane ſcoffing at the holy 


Str. 416. 788. ſcripture, or expoſing any part thereof to contempt or ri- 


834. dicule. 
1. Burn 225. | ; 
4. Comm. 41. 3 Burn E. L. 201. Fitzg. 65. 


Sect. 3. THIRDLY, Impoſtors in religion; as falſely 
pretending to extraordinary commiſſions from God, and 
terrifying or abuſing the people with falſe denunciations of 


judgments, &c. 


1. SD 620. Sec. 4. FourTHLY, All open lewdneſs groſsly ſcan- 
Dalt. 124. dalous; ſuch as was that of thoſe perſons who expoſed 


Sid. 168. ; i 
See the baſs of themielves naked to the people in a balcony in Covent-gar- 


R. v. Read. den with moſt abominable circumſtances. 


1. St. Tr. $02. 


Fort, 98. 
2. R. Abr. 184. Seff. 5. FIT THL V, Seditious words in derogation of 
C. Jac. 44 the eſtabliſhed religion are indiQable, as tending to a breach 
433. of the peace; as theſe, © Your religion is a new religion ;” 


and, Preaching is but prattling, and prayer once a-day is 


more edifying.“ 
3. Ven. 293. 


#4 12 21. foundation of government, are puniſhable bye temporal 
4. Comm. 64, Judges with fine and impriſonment, and alſo ſuch corporal 
Str. 776. 788. infamous puniſhment as to the court in diſcretion ſhall ſeem 
Ld. Ray. 451. meet, according to the heinouſneſs of the crime. 


7 


Se. 6. SIXTHLY, Offences of this nature, becauſe 
3- Keb. 621. they tend to ſubvert all religion or morality, which are the 


. EY FLY n a ac _— * —_ p EPL 


CHAPTER THE SIXTH. 
OFFENCES acainsr RELIGION. 


OFFENCES, by ſtatute, not capital, more immediately 
againſt Go, are either ſuch as are againſt RELIGION 
in GENERAL, or ſuch as are againſt THE ESTABLISHED 


CHURCH. 


OFFENCES againſt RELIGION in general are of ſeveral 
kinds. | | 


I. PROFANATION OF THE LoRD's DAY. 


Seck. 1. By 27. Hen. 6. c. 5. it is ordained, “ that all parzs hall 
* manner of fairs and markets held upon the high and prin- not be held on 
« cipal feaſts, as in the feaſt of the Aſcenſion of Our Lord; * HO | 
« in the day of Corpus Chriſti; in the day of Mhitſunday; in _— — 3 
1 Frinity Sunday, with other Sundays ; and alſo in the high yg time. 

« feaſt of the Aſſumption of our bleſſed Lady; the day of A 
* Saints; and on Good Friday; ſhall clearly ceaſe from all 
„ ſhewing of any goods or merchandizes (neceſſary victual 
* only except), upon pain of forfeiture of all the goods 
« aforeſaid ſo ſhewed to the lord of the franchiſe or liberty 
* where ſuch goods, contrary to this ordinance, be or ſhall 
** beſhewed (the four Sundays in harveſt Wat} 

Sef. 2. By 1. Jac. 1. c. 22. ſ. 28. No perſon or per- SHOFMAK- 
« ſons who ſhall occupy the myſtery or occupation of a EAs ſhall not 
« cordwainer or ſhoemaker ſhall ſhew, to the intent to put 2 
« to ſale, any ſhoes, boots, buſkins, ſtartops, ſlippers or n 4 Fe, ay, 
<* pantouffles, upon the Sunday, upon pain of forfeiture for 
every pair made, ſold, ſhewed, or put to ſale, three ſhil- 

2 ings and four-pence, and the juſt and full value of the 
_ * ſame. | 


Sef?, 3. By Car. 1. c. 1. 6 There ſhall be no meet- PasT¹EG, 
sings, aſſemblies, or concourſe of people out of their own 2 fen 
pariſhes on the Lord's day, within the realm of England, or e practiſ- 
** any the dominions thereof, for any ſports and paſtimes ed on Sway: 
** whatſoever: nor any bear-baiting, bull-baiting, inter- 
ludes, common plays, or other unlawful exerciſes and 
** paſtimes, uſed by any perſon or perſons within their own 
: pariſhes : and every perſon or perſons offending in any 
J theſe premiſes, ſhall forfeit for every offence three ſhillings 

and four-pence, the ſame to be employed and converted to 
the uſe of the poor of the pariſh where ſuch offence ſhall be 

| | * committed ; 


— 2 —— — — 
* — — — — — — 


10 Or OFFENCES »y STATUTE RR. I. 


« tommitted ; and any one juſtice of the peace of the coun- 
c ty, or the chief officer or officers of any city, borough, or 
ic town corporate, where ſuch oftence ſhall} be committed, 
« upon his or their view, or confeſſion of the party, or 
6 proof of any one or more witneſs, by oath, ſhall find any 
« perſon offending in the premiles, the ſaid juſtice or chief 


« officer or officers ſhall give warrant under his or their 


& hand and ſeal to the conſtables and churchwardens of 
* the pariſh or pariſhes where ſuch offence ſhall be com- 
« mitted, to levy the ſaid penalty ſo to be aſſeſſed, by way 
& of diſtreſs and ſale of the goods of every ſuch offender, 
* andindefault of ſuch diſtreſs the party = Yeah ſhall be 
« ſet publickly in the ſtocks by the ſpace of three hours. 


4. Comm. 63. t} Sect. 4. It is faid, that this ſtatute does not prohibit, but 
rather impliedly allows, any innocent recreation or amuſe- 
ment to perſons within their reſpective pariſhes, even on the 
Lord's day, after divine ſervice is over. 


Seer. 5. By 3. Car. 1. c. 2. 1. 2. „ If any butcher, b 
mall er fel 85 himſelt — other for him, by his key or * 
meat on Sun- & ſhall kill or fell any victual upon the Lord's day, every 
days. « ſuch butcher ſhall forfeit and loſe for every ſuch offence 
4 the ſum of fix ſhillings and eight-pence.” 


+ $247, 6. The ſelling meat on a Sunday was no offence at 
common law, and therefore an indi ment for this offence 
muſt conclude contra formam ſlatuti. But if the offender. 
Cro. C. C. keep open ſhop, the uſual method is to indict at the ſeſſions 
372. for the nuſance. | 


1. Stra. 702. 


No worldly la- Sef7. 7. By 29. Car. 2. c. 7. it is enafted, * That no 
bour buſineſs ©& tradeſman, artificer, workman, labourer, or other perſon 
or calling ſhall «© whatſoever, ſhall do or exerciſe any worldly labour, buſi- 


deexerciſed 4c neſs, or work at their ordinary callings upon the Lord's 


Sunday, ex- , 
conic bo of © day, or any part thereof (works of neceſſity and charity 


neceſſiy or for only excepted); and that every perſon, being of the age of 
charity. „ fourteen years or upwards, offending in the premiſes, 
2. Burn 787. « ſhall, for every ſuch offence, forfeit the ſum of five ſhil- 
lings: and that no perſon or perſons whatſoever ſhall 
„ publickly cry, ſhew forth, or expoſe to ſale any wares, 
% merchandize, fruit, herbs, goods or chattels whatfoever, 
« upon the Lord's day, or any part thereof, upon pain that 
« every perſon ſo offending ſhall forfeit the ſame goods ſo 
5 wid or ſhewed forth, or expoſed to fate. —And on con- 


« viction before one juſtice upon view, confeſſion, or the 
« oath of one witneſs, the juſtice may iſſue his warrant to 
« the conſtables or churchwardens to ſeize the ſaid goods, 
and to ſell the ſame, and to levy the ſaid other forfeitures or 


* penalties by way of diſtreſs and ſale; or, in cafe of infut- 
| « ficiency 


Ch. 6. acainse RELIGION. 15 


« ficiency to pay the ſaid forfeitures or penalties, the party 7 
© offending may be ſet publickly in the ſtocks by the ſpace 
« of two hours—the forfeitures and penalties to the uſe of | 
« the poor; faving that it ſhall be lawful for the juſtice out * 
« of ſuch penalties and forfeitures to reward the informer, i 
« {© as the reward exceed not a third part of the forfeitures 
« and penalties—BUT IT 18 PROVIDED, that nothing in IJ : 
« this act thall extend to the prohibiting of dreſſing of meat i 
« jn families, or dreſſing or ſelling of meat in inns, cooks 
« ſhops, or victualling-houſes, for ſuch as otherwiſe can- 
« not be provided; nor to the crying of milk before nine 
« of the clock in the morning, or after four of the clock 
in the afternoon.—And no perſon ſhall be proſecuted 
« under this act, unleſs within ten days after the offence 
« committed.“ | | 


Lay 


* 


Lay 


Lad 


** 


* 


+ Sec. 8. It is ſaid to have been agreed by the court, that 
an indictment will lie on this ſtatute againſt a baker for bak- > 
ing loaves of bread or rolls on the Lord's day in the uſual 11. Mod. 114. = 
way of his trade, becauſe that is not a work of neceſſity; Cop. 649. | 
but that it will not lie for baking puddings, pies, or meat i 
for dinners; for the ſabbath is more likely to be generally 
obſerved by a baker ſtaying at home to bake the dinners of 
a number of families, than by his going to church and thoſe '4 
families or their ſervants ſtaying at home to dreſs dinners 
for themſelves ; and this ſort of exerciſe of a trade not only 
falls within the EXCEPTION of © works of neceſſity and cha- 2. Burr, 783. 
* rity,” but is alſo within the PROV150, as being for this 
purpoſe a cook's ſhop; it being as reaſonable that a baker _ 
ſhould bake for the poor, as that a cook ſhould roaſt or boil 
for them. | | 

ect. g. It has alſo been determined, that a perſon cannot Crepps v. 

be Wa of committing more than % offence on the 8 

; . . AY OWP. 640. 
fame day under this ſtatute ; and therefore if a juſtice pro- Comy. Rep. 
ceed to convict an offender in more than one penalty for the 274. 
{ame day, it is an exceſs of judicature, for which an action 19. Mod. 26. 


will lie before the convictions are quaſhed. e 
a Onv. 116. 
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+ $2.10. But perhaps this muſt be underſtood only where Brook v. 
the baking conſiſts of one intire and continued act; for it Miliken. 
has been determined on the ſtatute 12. Geo. 2. c. 36. which 3. Term Rep, 
inflicts a penalty on any perſon who thall fell Engliſh books 599: 
piratically printed abroad, that two penalties may be incur- 
red on the ſame day, if the acts of ſale be diſtinct. 


Sect. 11. By 10. and 11. Will. 3. c 24. ſ. 14. for regu- Mackarrr 
lating the ſale of fiſh at Billing/rate market, ** the act ſhall not may be 
be conſtrued to prohibit the {cling of Mactarel before or * 
after divine ſexyice on Sundays.” . 

: eil. 


mirted on Sn © ſued or proſecuted, and puniſhed as ſuch, notwithſtand- 


16 Or OFFENCES MN STATUTE Bk.1, 


Public debat- + Sec. 12. By 21. Geo. 3. c. 49. Any houſe, room, 
ing locicties to cc gr other place which ſhall be opened or uſed for publick 
eee entertainment or amuſement, or for publickly debating 
for mene vſnal!“ on any ſubject whatſoever, upon wy part of the Lord's 
not be held on ( day called Sunday, and to which perſons ſhall be admitted 
Sunday. e by the payment of money, or by tickets fold for money, 
«6. ſhall be deemed a diſorderly houſe or place; and the 

& keeper of ſuch houſe, room, or place, thall forfeit the 

& ſum of two hundred pounds for every day that ſuch houſe, 

„room, or place, ſhall be opened or uſed as aforeſaid on 

« the Lord's day, to ſuch perſon as will ſue for the ſame, 

„and be otherwiſe puniſhable as the law directs in caſes of 

(a) Sce Poft. © diſorderly houſes (a); and the perſon managing or conduct- 
N. $4+ ec ing ſuch entertainment or amuſement on the Lord's day, 
« or acting as maſter of the ceremonies there, or as mode- 

« rator, preſident, or chairman, of any ſuch meeting for 

public k debate on the Lord's day, ſhall likewile, for every 
Fach offence, forfeit the ſum of one hundred pounds to 

« ſuch perſon as will ſue for the ſame; and every doorkeeper, 
« ſervant, or other perſon, who ſhall collect or receive mo- 
„ ney or tickets from perſons aſſembling at ſuch houſe, 
room, or place, on the Lord's day, or who ſhall deliver 

e dut tickets for admitting perſons to ſuch houſe, room, or 
& place on the Lord's day, thall alſo forfeit the ſum of fifty 
pounds to ſuch perſon as will ſue for the ſame. 


The perſon + Seel. 13. By 21. Geo. 3. c. 49. ſ. 2. Any perſon 
who ſhall ma- & who ſhall at any time hereafter appear, act, or behave 
0 — * him or herſelf as maſter or miſtreſs, or as the perſon hav- 
ſociety to ing the care, government, or management of any ſuch 
which perſons © houſe, room, or place as aforeſaid, ſhall be deemed and 
ſhall be ad-. „ taken to be the keeper thereof, and ſhall. be liable to be 
1 « ing he or ſhe be not in fact the real owner or keeper there- 
dered as the © of: And wherever any fuch houſe, room, or place, ſhall 
maſter there- © belong to or be kept by divers perſons in partnerſhip, as 
ef, J joint-owners or joint keepers thereof, each and every ſuch 
«« joint-owner or joint-keeper of ſuch houſe, room, or 

„place, ſhall be deemed the keeper thereof, and ſhall be 11a- 

ple to be ſued or proſecuted, and puniſhed as ſuch: And 

any houſe, room, or place, at which perſons ſhall be 

© ſupphed with tca, coffee, or any other refreſhments of 

« eating or drinking on the Lord's day, at any greater 

« prices than the common and uſual prices at which the 

„like refreſhments are commonly ſold upon other days at 

& ſuch houſe, room, or place, or at coffee-houſes, or other 

** houſes where the fame are uſually ſold, ſhall be deemed a 

« houſe, room, or place, to which perſons are admitted by 

% the payment of money, although money be not there 

“ taken in the name of or for admittance, or at the on 

: | | « when 
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„hen perſons enter into or depart from tuch houte, room, 


& or place; and any houſe, room, or place, which 1hall be 
&« gpened or uſed for any public entertainment or amule- 
c ment, or for public debate, on the Lord's day, at the ex- 
& pence of any number of ſubſcribers or contributors to the 
& carrying on any ſuch entertainment or amuſement, or de- 
« hate, on the 4.ord's day, and to which perſons ſhall be 
« admitted by tickets, to which the ſubſcribers or contri- 
« butors ſhall be intitled, ſhall be deemed a houſe, room, 
« or place, to winch perſons are admitted by the payment 


of money, within the meaning of this act.“ 


+ Seft. 14. And by 21. Geo. 3. c. 49. ſ. 3. Any per- Perſons ad- 
ec fon advertiſing, or canfing to be advertiied, any public Re rel or 
« entertainmeiit or amuſement, or any pubhck meeting for Hp blot 
« debating on any ſubject whatſoever, on the Lord's day, to meeting a 
« which perſons are to be admitted by the payment of mo- the Lord's day 
„ ney, or by tickets fold for money, and any perſon print- to wich 
& ing or publiſhing any ſuch advertiſement, mall reſpective- ri 125 
&« ly forfeit the ſum of FIFTY POUNDs for every ſuch of- ps mall 
c fence, to any perſon wo will ſue for the ſame.” —But forfeit col. 
the action muſt be brought within fix calendar months after 


the offence committted. 


+ Set. 15. By 3. Car. 1. c. 2. it is enacted, © That no NocaRRIER, 
carrier with any horſe or horſes, nor waggonmen with driver, ordro- 
% any waggon or waggons, Nor carman with any cart or 50 mall tra- 
* carts, nor wainman with any wain or wains, nor drover > 
© with any cattle, ſhall, by themſelves, or any other, travel 
„upon the Lord's day, upon pain that every perſon and per- 

** ſons ſo offending, ſhail loſe and forfeit twenty ſhillings 
« for every fuch offence.” | | 


+ $222, 16. By 29. Car. 2. c. 7. 1. 5 lf any perſon or Perſons tra- 
« perſons whattocver who ſhall travel upon the Lord's day velling on Su- 
& ſhall be then robbed, no hundred nor the inhabitants e 
thereof ſhall be charged with or anſwerable for any rob- heros 
„ bery ſo committed, but the perſon or pertons ſo robbed hundred. 
« ſhall be barred from bringing any action for the ſaid rob- 
„ bery.,” —But this ſhall not remove from the inhabitants 
of tie counties and hundreds, the obligation of making 


HUE AND CRY, 


Sect. 17. By 11. & 12. Will. 3. e. 21. 14. * The The Wa 
„Kulers of the Waterman's Company, for the time being, terman's 
* or the major part of them, on their reſpective court- days, Company may 
„may appoint any number of watermen not exceeding 1 
« forty, to ply and work on any Lord's day between Vauæ- on Sunday. 
** hall and Limehouſe, at ſuch common ſtairs or places of 


Vol. I. «6 plying, 
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HACKNEY 
COACHEs and 


chairs may cc 


ply on Sanday. 40 
4c 
cc 


FISH CARRI- 

AGES may paſs «c 
and repaſo on .c 
Sunday. 4 


Game ſhall 


not be killed ** 
by any perſon 4 
either on a (4 


Cbrifhnas-day. * 


cc 
66 
cc 
Cc 
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plying as to the rulers ſha'l ſcem moſt convenient for the 
carrying and recarrying of paliengers crofs the faid river 
betwecn the limits aforeſaid, at one penny each perſon fo 
to be carried. The amount to be paid to the Rulers of 
the Waterman's Company every 4ſonday morning, on 


pain of torty ſhillings.” | | 
S222. 18. By 9. Anne, c. 23. ſ. 20. © It ſhall be lawful to 


and for any licenſed hackney coachman or his driver, or 
any chairman, to ply and ftan«s with their coaches and 
chairs, and to drive and carry the lame reſpectively on the 
Lord's day, within the limits of the weekly bills of mor- 
tality.“ 


+ Sc. 19. By 2. Geo. 3. c. 15. Fiſh carriages, ſuch as 
are deſcribed in the act, ſhall be allowed to travel, paſs, 
and be drawn on Sundays and holydays on any rod, 


whether laden or returning empty; and the horſe or 


horſes which ſhal] return from drawing any ſuch fiſh 
carriage, although rode on by any d:iver of any ſuch fiſh 
carriage, or drawing back any empty fiſh carriage, fhall 
alſo be allowed to paſs on Sundays and holydays on any 
road, without any driver of any ſuch fiſh carriage, or 
the rider on any fach horſe as aforeſaid, incurring any 
penalty for ſo travelling therewith.” | 


+ Sed. 20. By 13. Geo. 3. c. 80. If any perſon or per- 
ſons ſhall upon a Sunday, or on Chriftmas-day, in the day- 
time, knowingly and wilfully take, kill, or deſtroy any 
hare, pheaſant, partridge, heath game, or moor game; 
or ſhall upon a &wnay, or on Chri/tmas-day, uſe any gun, 
dog, net, or engine for taking, killing, or deſtroying any 
hare, pheaſant, partridge, moor game, or heath game; 
every ſuch perſon ſhall forfeit, for the firſt offence, any 
ſum not exceeding twenty pounds, nor leſs than ten 
pounds; and for the ſecond offence, any ſum not exceed- 
ing thirty pounds, nor leſs than twenty pounds; on con- 
viction before one juſtice on the oath of one witneſs: 
But if information ſhall be made on oath by one witnels, 
before one juſtice, againſt any perſon offending, and it 
ſhall appear that he hath already been convicted of a firſt 
and ſecond offence, ſuch juſtice may commit him to the 
common gaol or houſe of correction till the next general 
quarter ſeſſions, unleſs he enter into a recognizance with 


two ſureties to appear at ſuch ſeſſions to be heard by in- 


dictment for ſuch third offence; and on conviction ſhall 
torſeit and pay fifty pounds, or on negle& or refuſal be 


committed to the common gaol, or houſe of correction, 
for not leſs than fix nor more than twelve months.“ 


Sell, 
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+ Se. 21. By 29. Car. 2. c. 7. ſ. 6. © No perſon or Creth | 

« perſons upon the Lord's day ſhall ſerve or execute, or | *- 1 40 4 
e cauſe to be ſerved or executed, any writ, proceſs, warrant, , ecuted on 
& order, judgment, or decree (except in caſes of treaſon, Sunday. 
« felony, or breach of the peace), but that the ſervice of 
« every ſuch writ, proceſs, warrant, order, judgment, or 
« (decree, ſhall be void to all intents and purpoſes whatſo- 
« ever; and the perſon or perſons ſo ſerving or executing 
&« the ſame, ſhall be as liable to the ſuit of the party grieved, 
„ and to anſwer damages to him for doing thereof, as if he 
ec or they had done the fame without any writ, proceſs, 
« warrant, order, judgment, or decree at all.” 


+ Se. 22. Before the paſſing of this ſtatute all mn:/erial (a)g. Co. 66, 
27s done on a Sunday were lawful (a); and now a warrant of re, Jac. 25. 
juſtices of the peace for good behaviour (%); an eſcape war- Cr. Cr 
rant (c); the lord chancellor's warrant ; or an order of com- (c) 6, Mod. 
mitment for a contempt d), proceſs on an indictment; or 231. 
citation of the ſpiritual court (e); may be executed on a Sy- ;- Mod. 95. 
day, for they are within the exception of the ſtatute. But (4) Carth. 
perſons who are bail to the ſherift cannot take the principal Cs 1 
on a Sunday to ſurrender him (/; nor can a man, as has been 55. % 2s, 
before held (g) be taken on a. Sunday on an attachment for 2. Nl. Rep. 
non-performance of an award (4). | „ 

(20 1. Atk. 55. (5) 1. Term Rep. 266, 


II. PROFANE CURSING AND SWEARING. 
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$22. 2.3. By 19. Geo. 2. c. 21. © If any perſon or perſons The penalties 
*« ſhall profanely curſe or ſwear, and be thereof convicted on pros. 
on the oath of any one or more witneſs or witneſſes, hefore "INK as 
any one juſtice of the peace for any county, city, riding, the mode of 
& diviſion, or liberty, or before the mayor, juſtice, bailiff, or puniſhment, 
other chief magiſtrate of any city or town corporate, or 8, Mod. $9. 
by the confeſſion of the party offending, every perſon or 9. Mod. 365. 
*© perſons ſo offending ſhall forfeit and loſe the reſpective Ser, 394- 
* ſums hereinafter mentioned, that is to ſay - every day la- 3 
« bourer, common ſoldier, common ſailor, and common 2. Ld. Ray. 
** ſeaman, one /hilling—and every other perſon under the 1360, | 
degree of a gentleman, wo /hillings—and every perſon of | 
or above che degree of a gentleman, five /hillings;—and in i 
cafe any ſuch perſon or perſons ſhall, after conviction, 9 
** offend a ſecond time, every ſuch perſon ſhall forfeit and 
'* lole double; and for every other offence after a ſecond 
** conviction treble the ſum firſt forfeited by any offender 


for profane curſing and ſwearing as aforeſaid.” 


Jeet, 24. By 19. Geo. 2. c. 21. ſ. 2. © In caſe any Juſtice may 
perſon or perſons ſhall profanely ſwear, or curſe, in the convict on his 
prelence and hearing of any juſtice of the peace, &c. he n hearings 
may convict every ſuch offender as aforeſaid, without any“ 


other proof,” 
C 2 Set, 
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The conſtavle + Sc. 25. By 19. Geo. 2. c. 21. ſ. 3. © Incaſe any 
at pen „ perſon {ſhall profanely {wear or curſe in the preſence and 
bend perſons hearing of any conſtable, petty conſtable, tythingman or 
who cr/e and © other peace officer, they and each of them Hall, if the 
ſevear in his * offender be unknown to them, ſeize, ſecure, and detain 
preſence, &c. © ſych offender, and forthwith carry him before the next 
5 juſtice, &c.; and if any perſon fo profanely ſwearing and 
& curting in the preſence or hearing of any ſuch conſtable, 
Kc. ſhall be known to him or them, he or they ſhall 


“ fpecdily make information before ſome juſtice, &c.“ 


Juſtices thall + Se. 26. By 19. Geo. 2. c. 2. ſ. 21. ſ. 4. © And every 
. ee „ ſuch juſtice, &c. ſhall immediately upon information 
ders, and on given upon oath of any ſuch conſtable, &c. or of any 
non-payment © other perſon whatſoever, cauſe the offender to appear be- 
of penalty „ fore him, and, upon ſuch information being proved as 
_ 1 aforeſaid, convict ſuch offender; and, if ſuch offender do 
cerreftion, © mot immediately pay down the reſpective ſum fo forfeited, 
* or give ſecurity to the ſatisfaction of the juſtice, &c. be- 
fore whom the conviction is made, he ſhall be committed 
& to the houſe of correction, to be kept to lard labour, for 
« ten days.“ | | 


Nut if they + Sed. 27. But by 19. Geo. 2. c. 21. ſ. 5. In caſe any 
are /ldicrs or “ common ſoldier belonging to any regiment in his ma- 
„ they 4 jeſty's ſervice, or any common ſailor or common ſea— 
ment, de. man belong} ſhi el, ſhall be convicted of 
payment, be man belonging to any ſhip or veſſel, ſhall be convicted o 
ſet in the „ profane curſing or ſwearing as aforeſaid, and ſhall not 
ſtocks, % immediately pay down the penalty, or give ſecurity as 
« aforeſaid, and alſo the cots; he (hall inſtead of being 

“% committed to the houſe of correction, be ordered to be 

„ publickly ſet in the ſtocks for the ſpace of one hour for Ws 

&« every ſingle offence, and for any number of offences, 

„ whereof he ſhall be convicted at one and the fame time, , 


&i « two hours.” | 
0 ö 


— 
* 


Donviction + Set, 28. By 19. Geo. 2. c. 21. ſ. 8. Every juſtice | 

| > 4 A* any {+ ſhall cauſe the conviction to be drawn up in the form as 

EO e deſcribed in the act; which ſaid form and conviction ſhall 

| * not be liable to be removed by certiorari into his majeſty's 

| « court of king's bench, but ſhall be deemed and taken to 
« be final to all intents and purpoſes whatſoever.“ 


7 — 4 — oo — — 


1 f Se. 29. By 22. Geo. 2. c. 33. © Perſons belonging 
1 « to his majeſty's ſhips of war guilty of profane oaths or 
| * curſes, ſhall incur ſuch puniſhment as a COURT MAR- 
| © +3AL ſhall impoſe. | 


III. DRUNKEN* 


Ch. 6. acains? RELIGION. Da 
III. DRUNKENNESS. | 


Se. 30. By 4. Jac. I. c. 5. All and every perſon and Perſons con- 
« perſons who ſhall be drunk, and of the fame offence of victed of 

« {runktenneſs ſhall be lawfully convicted, ſhall, tor every 2 
« ſuch offence, forfeit and loſe five ſhillings, to be paid . Rillings 
« within one week after conviction, to the churchwardens of 1. fac, 1. C. a 
the pariſh where the offence ſhall be committed, for the 4. Jzc. 1. c. 3. 
uſe of the poor; and on refuſal or neglect to pay the 7. Jae. 1-C. 10. 
ſame, it may be levied by warrant, or precept, from the ar 
convicting magiſtrate ; or, if the offender ſhall be unable Cro. Ca. 283. 
« to pay the fame, he ſhall be committed to THE STOCKS 1 Burn 40. 


« by the ſpace of /ix hours tor every offence.” 


IV. REVILING THE 9ACRAMENT. 
Scct. 31. By the ſtatute 1. Edw. 6. c. 1. repealed by Perſons Faris 
1 5 1: 3 ing the ſucra- 
I. Mary, c. 2. and revived by 1. Eliz. c. 1. it is enacted, ,,>, of che 
„that whocver ſhall deprave, deſpiſe, or contemn the bleſ- Lord's Supper 
** ſed ſacrament of the Lord's Supper, in contempt thereof, ſhall ſuffer 
« by contemptuous words, or by any words of depraving, impriſonment. 
« deſpiſing, or reviling ; or ſhall adviſedly in any other wile 
* contemn, deſpiſe, or revile the ſaid molt bleſſed ſacra- 
« ment, ſhall ſuffer impriſonment, and make tine and ran- 
** {om at the king's will and pleaſure.“ 


Sect. 32. By 3. Jac. 1. c. 21. Whoever ſhall uſe the To ridicule 

„name of the Holy Trinity profanely or jeſtingly, in any the Hoy Tri- 

© ſtage play, interiude, or ſhow, ſhall be liable to a % tam Nets A 

= | 4 3 penalty of 10l. 
penalty of ten pounds. 


Sed. 33. By 1. Will. 3. c. 18. ſ. 17. Whoever ſhall Penalty on de- 
den in his preaching or writing the doctrine of the ning the Pri- 
« blefſed Trinity ſhall loſe all benefit of the act for grant- . 

ing toleration, &c.”” | 


Sect. 34. I ſhall not mention the offences againſt 2. & 3. Feaſts and 


* 0 * . * 3 
Edw. 6. e. 19. & 5. Eliz. c. 5, relating to s and ,h 175: 2 
days, becauſe it is expreisly declared, that thoſe ſtatutes are 16 18 85 


enacted merely on a political account; and it is made penal 
to allrm that any cating of fiſh, or forbearing of fleſh men- 
tioned therein, is neceilary to ſalvation, or that it is the 
ſervice of God. : 


G2 | CHAP. 
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4. Comm. 30. 
1. Lev. 295. 
Can. 5, 6, 7. 
Gib. 259. 

z. Burn. E. L. 


220. 


Form of the 
indictment, 
3. Mod. 78. 


Dyer 203. 
1. Leo. 295. 


CHAPTER THE SEVENTH. 


Or OFFENCES AGAINST THE COMMON 
PRAYER. 
FFENCES againſt THE ESTABLISHED CHURCH are, 
ſuch as concern all perſons in general; ſuch as more 
immediately relate to thoſe of the Popiſh religion ; and 
ſuch as more immediately regard Proteſtant diſſenters. 


Thoſe which concern all perſons in general are, Fir sr, 
Againſt the Common Prayer. SECONDLY, Nonconformity, 
IIR, In teaching ſchool without conforming to the 
church. FoUuRTULY, In not coming to church. 


J. OFFENCES ACAINST THE Common PRAYER. 


Se 7. 1. As to which it is to be obſerved, That by 2. 
& 3. Edw. 6. c. 1. & 6. Edw. 6. c. 1. which were repealed 
by 1. Mary 2. c. 2. and revived by 1. Eliz. c. 2. THE Cou- 
MON PRAYER Book was firſt eſtabliſhed under ſevere penal- 
tics ; but the fame penalties being repeated and enlarged by 
1. Eliz. c. 2. and 13. & 14. Car. 2. c. 4, which enacts the 
ule of the ſame Common Prayer with ſome alterations, 
thoſe ſtatutes of Edward the ſixth ſeem, at this day, to be 
of little uſe. 


Sef. 2. By 1. Eliz. c. 2. ſ. 4, 5, 6. If any parſon, 
« yicar, or other what{oever miniſter, that ought to ſay the 
* {ſaid Common Prayer, &c, ſhall refuſe to uſe it in ſuch 
church, &c. or other place where he ſhould uſe to mi- 
* nifter the ſame, or wiitully or obſtinately ſtanding in the 
fame, ule any other form, or ſpeak any thing in dero- 
„ gation of the ſaid book, or any thing therein contained, 
& he forieits for the firſt offence one year's profit of all his 
„ ſpiritual promotions, and ſhall ſuffer ſix months impri- 
« fonment; and for the ſecond offence ſhall be deprived, 
e | oh 


In the conſtruction of this att it has been reſolved, 


Scf. 3. Flas, that under the words “ parſon, vicar, 
* or other whatſoever miniſter, that ought or ſhould ſay 
„the ſaid Common Prayer, &c.” thoſe clergymen who 
have no cure are included, as much as thoſe who have one, 
and that thev are puniſhable for uſing any other form, &c. 
inaſmuch as by their ordination they are obliged to officiate 
in the offices of the church, &c. and it is ſaid that they 
are ſuffic ently ſhewn to be in holy orders by the word cler:- 


cu: in an indictment. 
S/. 


eee 
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Se. 4. The indictment alſo muſt alledge that the ö 
party not only uſed another Form ot Prayer, but that he uſed S. en 
it inſtead of that preſcribed by the book of Common Prayer, ment at large 
for otherwiſe every parſon might be indicted that uſed pray- 2. Show. 447. 
ers before his ſermon other than ſuch as are required by the 
book of Common Prayer ; and therefore where a parſon was 
indicted for uſing alias preces in the church et a/;9 modo than 
mentioned in the faid book, and concluded contra forman 


fiatuti, the Court quaſhed the indictment. 


$2. 5. SECONDLY, that this ſtatute being not only in the Gib. 268. 
affirmative, but alſo expreſsly ſaving the juriſdiction of ec- 5. Co. Caw- 
clefiaſtical courts, does not reſtrain them from proceeding dry'sCate, 5.6, 
againſt cheſe offenders in their own methods, as diſturbers jr 
of the unity and peace of the church; and conſequentiy that © 
ſuch perſons may be deprived by the ſaid court, according to 

the courſe of the tpiritual law, for the firſt offence. 


Sed. 6. Alſo it is further enacted, by 1. Eliz. c. 2. ſ. . vide 188 ſee- 
That if any perſon ſhall in plays, ſongs, or other open tions of this 
words, ſpeak any thing in derogation, depraving or de- att; the 
ſpiſing of the ſaid book, &c. or by open fact compel, 13. & 14. 
or otherwiſe procure or maintain any miniſter to ſay any 5 1 
Common Prayer openly, &c. in other form; or ſhall by ed by 

: LF peniy, OY as Y 5. Ann. c. 93 
any of the ſaid means let any miniſter to ſay the ſaid Com- and 22. Geo. a 
mon Pyer, &c. he ſhall forfeit one hundred marks for ch. 33.— 
the firſt offence, and four hundred for the ſecond, &c. 2. Shower 53. 
(which if he pay not within fix weeks after conviction, he 
ſhall ſuffer fix months impriſonment for the firſt offence, 
and twelve for the ſecond) and for the third offence ſhall 
forfeit all his goods and chattels, and ſhall ſuffer impri— 
ſonmeut for life.“ | 


: 
1 A 
1 
4 
: 
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er 
— 


—— * r ny 
1 eh ed: Sen 
2 —— rare - 


Se. 7. It has been made a queſtion in the conſtruction Dyer 203.237. 
of this clauſe, whether if the party die within fix weeks, the 

faid forfeiture be not diſcharged, fince by the act of God the 

election of paying it, or ſuffering impriſonment in lieu of 

it, is taken away. 


8 


+ $-8. 8. But by 31. Geo. 3. c. 32. ſ. 3. No perſon ses che act 
„ profeſſing the —— Catholic religion, who ſhall take more at large 
and ſubſcribe the oath therein mentioned, ſhall be con- poſt. 

victed or proſecuted upon this act.“ 


- 
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CHAPTER THE EIGHTH. 
Or NONCONFORMITY MW OFFICE. 


OFF ENCES in accepting or holding an office withodt 
due conformity to the church conſiſt FIRST, In not 


receiving the ſacrament both before and after the acceptance 


Tvyery mem-- 
ber of a Corpo- 
ration mall 
take the Sa- 
CRAMENT. 


But corpora- 


tors who 

have negleCt- 
ed to take the 
Sacrament 
ſhall be efta- 
bliſhed intheir 
offices unless 
removed or 
proſecuted for 


ſuch omiiſion 


within ſix 
months. 


of an office. SECONDLVY, In going to any other place for 
religious worſhip than CHURCH, during the continuanc? in 
an office. = 


]. As to THE FIRST of theſe offences, 


Se. 1. It is enacted by THE CORPORATION ACT, 13. 
Car. 2. ſt. 2. c. 1. 1. 12. That no perſon or perſons ſhall 
„he placed, elected, or choſen in or to any office of mayor, 
&« alderman, recorder, bailiff, town clerk, common council- 
„ man, or other office of magiſtracy, or place, or truſt, or 
„ other employment relating to or concerning the govern- 
«© ment of any city, corporation, borough, cinque port, or 
« other port town, that ſhall not have, within one year next 
„ before ſuch election or choice, taken e Sacrament of the 
% Lord's Supper according to the Rites of the Church of 
< England, and in defauit hereof every ſuch placing, elec- 
« tion, and choice 1hall be void.“ * 


+ Sect. 2. But by 5. Geo. I. c. 6. ſ. 3. All and every 
6 perſon and pertons in actual poſſeſſion of any office that 
are required by the above act to take the facrament of 
« the Lord's Supper, within one year next before his elec- 
tion or choice into luch ofticc, all be confirmed in their 
« ſeveral and reſpective offices and places, notwithitanding 
e their omiſſion to take the ſacrament as aforclaid, and ſhall 
be indemnificd, freed, and diicharged of and from all in- 
& capacities, diſabilities, forfeitures, and penalties ariſing 
« from ſuch onion; and none of their acts, nor the 
« acts not yet avoided of any who have been members of any 
« corporation, or in actual poilciticn of ſuch offices, ſhall be 
« queſtioned or avoided for or by reaſon of fuch omiſſion; 


but all ſuch ads ſhall be and ale hereby declared to be 


„as good and effectual as if all and every juch perſon and 
« pertons had taken the lacrament of the Lord's Supper in 
& manner aforeſaid; nor thall any perten or perſons who 
4 ſhall be hereafter placed, elected, or choſen in or to any 
« the offices aforeſaid, be removed by the corporation or 
« otherwiſe proſecuted for or by reaſon of ſuch omiſſion; 
„ nor ſhall any incapacity, diſability, forfeiture or penalty 
be incurred by reaſon of the fame, unleſs ſuch perſon 1 

5 8 « 79 


13 


\ 
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o removed, or ſuch proſecution be commenced within 
ie mms after fuch perſon be placed or elected into his 
== «< refpe&tive office as aforeſaid; and, in caſe of a profecu- 
« tion, the fame ſhall be carried on without wilful delay.” 


b.. 3. It has been held that perſons choſen in bare free- Pitzg. 47. 
FRE men of a corporation, if they have no ſhare in the magiſtra- 
cy or government thereof, need not take the ſacrament. 


1 RS + $4. 4. If a perſon be duly choſen alderman of a bo- Tuften v. 
n RAY rough, and obtain a mandamrs to the mayor to ſwear him Nor 

in, and the mayor return that he was not elected alderman 5 _ es 

as by the writ is ſuppoſed, the plaintiff, on the trial of an iſ- Stra. 385. 

ſue on this return, mult prove that he had received the ſa- : 

crament within one year before his election, according to | 
. the ſtatute 13. Car. 2. ſt. 2; for never having been admitted I 
U into the office, he is not within the 5. Geo. 1. c. 6. although 1 
T, ſix months had expired from the time of his election; for it * 
is the poſe//ton only that is protected by that act. 9 
Mi : 
. + Seel. 5. But if a perſon be elected town clerk, and ob- Crawford v. | 
r tain a mandamus tor the delivery of the common ſeal, books, Powell, 2. l 
t papers, and records of the corporation, and atterwards bring ney A 
e an action for falſely returning that he was not duly elected . 1 
1 town clerk, the plaintiff need not prove that he had received 4 
- the /acrament purſuant to the 12. Car. 2. ſt. 2. although the 1 

return to the mandamus were made within fix months after 4 

his election; for, ſince the ſtatute 5. Geo. 1. c. 6. 1. 3. the 4 
y election of a perſon who had not taken the facrament within 1 
t a year next preceding it is not vo/d, but only vo:dable by a i) 
f removal or proſecution within fix months, and therefore after 4 
- an undiſturbed poiiefion for that time the clection is con- i 
r firmed and become abſolute. 1 
4 . 7} 2 1 
i + Se. 6. So if a mayor is to be choten from among Marten v. 3 
. the jurats of a corporation, and a perſon be choien a jurat Jenkins, 4 
pg without having received the ſacrament within one year pre- *' had 
c vious to his election, and after the expiration of tix months 
y without removal, or profecution, he is choſen mayor, tle 
* ſtatute of 5 Geo. I. c. 6. will operate ſo as to give him the 4 
; zneht of non-proſecution, and reznove his incapacity and 4 
2 diſability ariling from having neglected to rective the facra— 4 
1 ment within the year before he was choſch jurat. 4 
I | 4 
) + Sed. 7. But although the ſtatute 5 Geo. 1. c. 6. after Re v. Mon- 
1 the expiration of ſix months, operates as a protection to the yay, Cow, 1 
[ Piſfeſſion, yet if the objectiou to the not having received the 329. | £ 
; ſacrament within a year previous to the cle&tion be recently 
' BB mace before any poſſeſſion, it will not bar the remedy ; as | 
> [= 11 tite perlo elccted, upon being rctulcd to be {worn 111, Hop b 
92 plles 4 
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Harriſon v. 
Evans, 
Cowp. 393. 


3 . 
7 3 E. IL. 
163. 
Eſpinaſſc Dig. 
659. . 


Rex v. Read, 
2. Mod. 299. 
Comb. 315. 
dav. 43. 


All perſons 
holding any 
office cv! or 
military, or, 
having any 
place of ut 
under the 
crown, ſhall 
not only take 
the oatlis of 
allegiance and 
ſupremacy and 
receive the 
facrament, but 
ſhallalſomake 
and ſublcribe 
THE TEST. 


Carth. 478. 


(a) As recited 
6. Geo. 3. c. 53. 


Or NONCONTORMITY wm OFFICE. Bx. . 


plies for a mandamus, the fact of his not having received the 


facrament would be a ſuſficient ground of refuſal. 


+ Sec. 8. The ſtatute 13. Car. 2. ft. 2. not only creates 
a diſability in the perſon elected to hold the office, but ope- 
rates as a prohibition to the electors, for it was made to ex. 
clude 4;fenters from office, and to diſable them from ſerving; 
and therefore if a Prete/tant d:ſſenter be elected to the office 
of ſheriff, and ſued, upon a bye law of the corporation, for a 


fine for not taking upon him the office, he may plead the 


CORPORATION ACT, and the TOLERATION ACT, 1. Will, 
& Mary, c. 18. in bar to ſuch action. 


+ $2. 9. But although a perſon who has not received the 
ſacrament within one year is not eligib'e to any office within 
the meaning of the 13. Car. 2. ſt. 2. yet it has been ad- 
judged to be no excuſe for a perſon bound to accept of a 
corporation office, that he is diſabled to receive the ſacrament 


by having been excommunicated ; for it is incumbent on 


ſuch perſon to remove the diſability. 


$28. ie. ne (Deer 23. Car. a. c. 2. it 
is enacted, ** That all and every perſon or perſons that 
„ ſhall be admitted, entered, placed, or taken into any of- 
« fice or offices, civil or military, or ſhall receive any pay, 
“% ſalary, fee, or wages by reaſon of any patent or grant 
& of his majeſty, or ſhail have command or place of truſt 
« from or under his majeſty, his heirs or ſucceſſors, 
„or by his or their authority, or by authority de- 
& rived from him or them, within England, I/alcs, or 
% Berwick upon Tweed, or in his majeſty's navy, or in 
„the. ſeveral iſlands of Ferſey and Guernſey, or that 
* thall be admitted into any ſervice or employment in his 
* majeſty's houſhold or family, ſhall take the ſeveral oaths 
* of SUPREMACY and ALLEGIANCE (a), and at the ſame time 
* thall make and ſubſcribe THE TEST, and ſhall alſo re- 
„ ceive THE SACRAMENT of the Lord's Supper according 
to the uſage of the Church of England, in ſome public 
* church upon ſome Lord's day, commonly called Sunday, 
immediately after divine ſervice and ſermon: And all 
and every perſon or perſons aforeſaid, that do or ſhall 
„ negle& or refuſe to take the faid oaths and ſacrament 
„ ſhall be %% facto adjudged incapable and diſabled in law 
„to all intents and purpoſes whatſoever to have, occupy, 
or enjoy the ſaid office or offices, employment or employ- 
* ments, or any part of them, or any profit or advantage 
„ appertaining to them or any of them; and every ſuch 
office and place, employment and employments, ſhall be 
void, and is hereby adjudged void; and, on abr; = 
64 y 
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« by information, preſentment, or indictment, ſhall be diſ- 

« abled in law, &c. and thall forfeit five hundred pounds.— 

« But this act ſhall not extend to married women; to per- 

« ſons under eighteen years of age; to perſons beyond ſeas ; 

« gr to perſons non compos mentis; or to conſtables, church- 

« wardens, overſeers, ſurveyors of the highway, or any It has been 
« Jike inferior civil officer; or to any office of foreſter or 8 
« keeper of any park, chace, warren, or game; or bailiff flatute ex- 


„of any manor or lands, nor to any like private officers.” tends to the 
Centor of the 


College of Phyſicians. Carth. 478. 5. Mod. 431. 3. Burn. 258. 
+ Ser. 11. By 1. Geo. 1. c. 13. ſ. 2. All and every a neads of 
« perſon and perſons, as above deſcribed, and all ecclefi- colleges, 
« aftical perſons, heads or governors of what denomination ſchool- 
* ſoever, and all other members of colleges and ſtalls in matters, 
„any uuiverſity, that are or ſhall be of the foundation, or nie e 
% that do or ſhall enjoy any exhibition, being of or as ſoon hall Ke the 


a „ 


« as they ſhall attain the age of eighteen years, and all per- oaths,&c.pur- 


« ſons teaching or reading to pupils in any univerſity or ſunt to THE 
<« elſewhere, and all ſchool-maſters and uſhers, and ail TEO AE. 
« preachers and teachers of ſeparate congregations, high and 
chief conſtables, and every perſon who thall act as a ſer- 
« jeant at law, counſellor at law, barriſter, advocate, attorney, 
&« ſolicitor, (a) proctor, clerk, or notary, by practiſing in 
any manner as ſuch in any court or courts whatſoever in 
* England, who ſhall be admitted into or enter upon any of 
« the before- mentioned preferments, benefices, offices, or 
places, or ſhall come into any ſuch capacity, &c. ſhall 
„ take the oaths of ALLEGIANCE and SUPREMACY, and 
* ſubſcribe THE DECLARATION. But this act ſhall not ex- | 
« tend to avoid any office of inheritance, ſo as the perſon 3.Burn's ]. 
having ſuch office ſubſtitute a deputy or deputies, and 258. 

* ſuch deputy or deputies ſhall qualify him or themſelves 

* purſuant to the directions of 25. Car. 2. c. 2.“ 


+ Sect. 12. By 9. Geo. 2.c. 26. ſ. 3. All and every the And the ſid 


& perſon and perſons as above deſcribed, ſhall take and ſub- ee, a 
en in ON 


BE : 
Y ſcribe the oaths appointed by the 1. Gee. I. c. 13. in ſuch c the ar 
form as by that ſtatute is directed, in the court of chancery, courts, or a: 
king's bench, common pleas, or exchequer, or at the general ſeſſions within 
or quarter ſeſſions of the county, city, or place where ſuch ix months. 


(a) 23 J. & 8. Will. 3. c. 24. If any perſon ſhall act as a ſerjeant at law, 
* counſcilor at law, barriſter, advocate, attorney, ſolicitor, proctor, clerk, or notary, 
without having taken the oaths of allegiance and ſupremacy, as required by the 
* „ Wk & Mary, c. 8. or made and ſubſcribed the declaration as appointed by 25, 
© Car. 2. c. 2, ſuch perſon ſhall incur the penalties of a promunire :' But by the 
31. Geo. 3. c. 32.1, 22. theſe oaths and this declaration ſhall not be required to be 
taken by any perſon profeſſing the Roman Catholic religion, as a qualification or re- 
quiſite to enable him to act in the capacities aforeſaid, but taking the oath of allegi- 
ance, abjuration, and declaration appointed by the act ſhall be ſuſhcient. 


*« perſon 


A 
* 


barriſters, at- 
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Corporators 
elected, &c. 
thall take the 
oaths on elec- 
tion. 

4 Burn 2130. 


Eſp. Dig. 693. 


But no perſon 
ſhall be /um- 

moned to take 
the oaths, &c. 


Lurw. 910. 
a. Mod. 299. 
Gibſ. 506. 
Comb. 315. 
av. 43. 
And. 200. 


3. Keb. 606. 
665. 682. 721. 
2. Jon. 8 1. 137. 
a. Lev. 184. 
242. 

2. Mod. 193. 
3. Lev. 116. 
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* perſon ſhall be or reſide, at any time within /ix calendar 
* months after he or they ſhall be admitted into or enter upon 


„any ſuch preferment, benefice, office or place, or come 


into ſuch capacity, or take upon him or them ſuch prac- 
„ tice, employment, or buſineſs as aforeſaid; and all perſons 
«« who by 25. Car. 2. c. 2. are required to make and ſubſcribe 


* THE DECLARATION againſt tranſubſtantiation, ſhall make 


„ and 1ubſcribe the ſaid declaration at the ſame places and 
&« at the ſame times as are by this act limited for taking and 
« ſubſcribing the oaths aforeſaid : and all perſons neglect— 
ing to take the oaths and fubſcribe the declaration within 
© the times hereby limited, ſhall incur the diſabilities and 
„ penalties inflicted by the ſaid act, 25. Car. 2. c. 2,” 


+ Sed. 13. By 11. Geo. 1. c. 4. 1. 4. * Mayors, bailiffs, 
* or other chief officers, who ſhall be elected purſuant to 
* the directions of this act, ſhall take the oath or oaths re- 
& quired by law at the time of their admiſſion into ſuch office, 
„ before ſuch officer as ſhall preſide at ſuch election.“ 


+ Sed?. 14. But by 31. Geo. 3. c. 32. ſ. 18. No per- 
& ſon ſhall be ſummoned to take the oath of ſupremacy, or 
“ the oath of allegiance, or to make the declaration againſt 
& tranſubſtantiation, or be proſecuted for not obeying fuch 
«© ſummons,” 


Seck. 15. But it hath been adjudged, that the perſons 
diſabled by not taking the oaths, &c. loſe only their right 
to the protits of their offices trom the time of ſuch dilability; 
but that they loſe nothing veſted in them before. 


Sect. 16. Notwithſtanding the words of THE CorPor 
RATION ACT are {o very ſtrong as to make ſuch election, 
&c. void, and thoſe of THE TesT Ac to make ſuch per- 
ſons * diſabled in law to all intents and purpoſes whatio- 
& ever, to have, occupy, or enjoy the ſaid offices ;”” yet it 
hath been ftrongly holden, that the acts of one under ſuch 
a diſability, being inſtated in ſuch an office, and executing 


the fame without any objection to his authority, may be 
valid as to ſtrangers. For otherwiſe not only thoſe who 


no way infringe this law, but even thoſe whoſe benefit 1s 
intended to be advanced by it, might be ſufferers for ano- 
ther's fault, to which they are no way privy; and one 
chaſm in a corporation happening through the default of 
one head officer would perpetually vacate the acts of all 
others, whoſe authority, in reſpect of their admiſſion into 


their offices, or otherwiſe, may depend on his. 


II. As 


A 5 
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HII. As to the SECOND OFFENCE of this kind, v2. that of 
going to any other place for religious worſhip than the 
church, during the continuance of an office; a 


Seck. 17. It is enacted by 5. Geo. 1. c. 4. That if If a corporate 
% any mayor, bailiff, or other magiſtrate, in England, magiſtrate at- 
« Wales, Berwick upon Tweed, Jerſey or Guernſey, ſhall _ *. other 
« knowingly or wilfully reſort to or be preſent at any nip thai 
6% publick meeting for religious worſhip other than the church in his 
church of England, as by law eſtabliſhed, in the gown official habit, 
« or other peculiar habit, or attended with the enſign or he ſhall be diſ- 
« the enſigns, of or belonging to ſuch his office, that every led, 

« ſuch mayor, bailiff, or other magiſtrate, being thereof 
© convicted by due courſe of law, ſhall be diſabled to hold 
„ ſuch office or employments, and ſhall be adjudged inca- 
« pable to bear any public office or employment whatſoever 
within England, Wales, Berwick upon 'Tweed, Jerſey, 


« or Gnerniey.” 


4. Comm. 54- 
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School-maſ- 
ters 

not con form- 
ing to the li- 
turgy forfeit 
301. and are 
0 FAT to 
teach. | 


No perſen 
mall keep 2 
ſchoo!, cxcept 
a free gram- 
mar- ſchool, or 
in the univer- 
lities, unless 
allowed by the 


* * 
. Þ1ith op. 


Carth. 464, 


465. 
1. Vent. 41. 


Vide 19. Geo. 
3. c. 44. Poit. 
ch. 16. : 


Or except % 
enters quali- 
fied under the 
'Folcration 
Act. 

See the 12. 
Anne, ſt. 2.c. 7. 
and 5. Geo. 1. 
64. 

1 Stra. 88. 


Or Roman Ca- 
hic quali- 
ficd under the 
$1. Ges. 3. e. 


oY 
42. 


Lee poſt. Co Ic, 


12 
© 4 * 
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Bk. . 
CHAPTER THE NINTH. 


Or NONCONFORMITY is SCHOOL-MASTERS, 


A® to the offence of TEACHING school without con- 


forming to the church, ſo tar as it concerns all perſous 


in general; 


Leck. 1. By 23. Eliz, c. . 1. 6, 7. If any perſon or 


perſons, body politick or corporate, ſhall keep or main- 
tain any ſchool-maſter, who ſhall not repair to church 
according to the form of the ſaid ſtatute, or be allowed 
by the biſhop or ordinary of the dioceſe, (who thall 
not take any thing for the {aid allowance) they ſhall 
forfeit for every month ten pounds; and ſuch ſchool- 
maſter preſuming to teach contrary to the ſaid act, and 
being thereof convicted, ſhall be diſabled to be a teacher 
of youth, and ſhall ſuffer impriſonment, without bail or 
mainprize, for one year.” 


Seck. 2. By 1 Jac. 1. c. 4. ſ. 9. No perſon ſhall keep 
any ichool, or be à ſchool-maſter, out of the univerſi- 
ties or colleges of this realm, except it be in fome pub- 
lick or tree grammar- ſchool, or in ſome ſuch noble man's 
or noble woman's, or gentleman's or gentlewoman's 
houſe, as are not reculſatits, or where the ſame ſchool- 
miller ſhall be ſpecially licenſed thereunto by the arch- 
biſhop, bithop, or guardian of the ſpiritualities of that 


dioceſe, upon pain, that as well the ſchool-maſter as 


alſo the party that ſhall retain or maintain any ſuch 
ichool matter, contrary to the meaning of the ſaid ſta- 
tute, ſhall forfeit each of them, for every day ſo witting- 
ly offending, forty ſhillings.” 


+ Sets. 3 But by 1. Will. & Mary, c. 18. commonly 


called the Toleration Act, Neither the 23. Eliz. c. 1. nor 


ce 


any other law or ftatute of this realm, made againſt pa- 
piſts, or popiih recutants, except 25. Car. 2. c. 2. and 30. 
Car, 2. ſt 2. c. 1. ſhall be conſtrued to extend to any 


* perfon d//enting from the Church of England that ſhall 


take the oaths mentioned in the firit of William and 
Mary, and fubfcribe the declaration mentioned in the 


30. „ 


+ 8:4. 4. And by 31. Geo. 3. c. 32. ſ. 13. * No eccle- 
ſiattick or other perſon profeſting the Roman Catholic re— 
ligion, who fhall take and ſubſcribe the oath of alleg- 


' ance, abjuration, and declaration, therein-mentioned, ſhall 


be proſecuted in any court whatſoeyer, for teaching and 
inſtrucing youth, as a tutor or ſchool-maſter, under 


the proviſions and regulations of the act.“ | 
| | CHAP. 
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CHAPTER THE TENTH. 
Or OFFENCES IN NOT coMING To CHURCH. 


ToLERATION AcT, I ſhall conſider, — FIRST, How far per- 


W ſons are puniſhable for their own abſence from the church. 


SECONDLY, How far they are puniſhable for ſuffering ſuch 
abſence in others. | . 


In order to ſhew how far perſons are puniſhable for their 
own abſence, 1 ſhall conſider the following particulars : 
FixsT, What forfeitures of money, lands, or goods, ſuch 
offenders incur. SECONDLY, In what manner they are to 
be proceeded againſt for thoſe forfeitures. IHIRDLVY, What 
other inconveniencies they are ſubject unto. FourTHLY, 
By what means they may be diſcharged. 


As to the FIRST PoINT, I ſhall conſider, Firſt, What for- 
feitures of money ; and, Secondly, W hat forfeitures of lands 
and goods ſuch offenders are liable unto. 


The forfeitures of money, to which they are lable, are 
threefold: 1. That of rawelve pence for the abſence of one 
Sunday, or other holy-day. 2. That of twenty pounds for 
the abſence of every month contained in a conviction. 3. 
That of twenty pounds for the abſence of every month after 
a conviction, 


I. The forfeiture of TWELVE PENCE for the abſence of 
one Sunday or other holiday. 


Sef. 1. This depends upon 1 Fliz. c. 2. by which it is 
enacted, © That all perſons inhabiting within this realm, 
* or any other the king's dominions, ſhall diligently and 
faithfully, having no lawful or reaſonable excuſe to be ab- 
ſent, endeavour to reſort to their pariſh church or chapel 
accuſtomed, or upon reaſonable let thereof, to ſome uſual 
place where common prayer and ſuch ſervice of God 
ſhall be uſed, in ſuch time of let, upon every Sunday, and 
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Perſons neg- 
lecting to go to 
church onSun- 
day ſhall for- 


other days ordained and uſed to be kept as holy days, and feit twelve 


* then and there to abide orderly and ſoberly, during the for every 


time of the common prayer, preaching, or other ſervice 
of God, there to be uſed and miniſtered, upon pain of 
puniſhment by the cenſures of the church. and alſo upon 
pain that every perſon ſo offending ſhall forfeit for every 
ſuch offence twelve pence (a).” 


offence. 


(a) By 3. Jac. 


c. 4.1.27, 28. 


this forfeiture may be levied by the churchwardens bydiſtreſs by warrant of one juſtice. 


In 


2. Leon. 5. 


Godb. 148. 
29. El. c. G. ſ. 8. 
Gib. 291. 964. 


a. Roll. 438. 


455, 
1. Bulſt. 159. 
Gib. 358. 292. 


3. Poll. 93. 
1. kcb.qg1. 
Godb. 148. 
Palt. c. 45. f. 
1. Sid. 301. 
230. Gib. 292. 
2. Keb. 344. 


i. And. 139. 
Hob. 251. 
2. Len. 167. 


Perſons abſent 
from church 
mall forfeit 

20l. a month. 


Prec. of De- 
claration, 
Lutw. 201. 


t1. Co. 63. 
1. Roll. 94. 


Or OFFENCES O Bk 


I the expoſition of this ſtatute, the following opinions 
have becn holden. | 


Scct. 2. Hir/t, That the indiQment needs not ſhew that 
the party had no reatonable excuſe for his ablence, or that 
he is an inhabitant within this realm, &c. but that the 
defendant, if he have any matter of this kind in lus favour, 
ought to ſhew it. 


Sect. 2. Secondly, That if the ſpiritual court, proceeding 
upon this ſtatute, refuſe to allow a reaſonable excuſe, they 
may be prohibited; but that if they procced wholly on their 
own canons, they ſhall not be at all controuled by the 
common law; unleſs they act in derogation from it, as by 
queſtioning a matter not triable by them, as the bounds of a 
Pariſh, &c. ; for they ſhall be preſumed to be the beſt judges 
of their own laws. | | 


Sc. 4. Thirdly, That he who miſbehaves himſelf in the 
church, or miſſes either morning or evening prayer, or goes 
away before the whole ſervice 1s over, 1s as much within the 
ſtatute as he who is wholly abſent; and that he who is abſent 
from his own pariſh church, ſhall be put to prove where he 
went to church. 


Set. 5. Forrthly, That the offence in not coming to church 
conſiſting wholly in a non-teaſance, and not ſuppoſing any 
act done, but barely the omifſion of what ought to be done, 
nced not to be alledged in any certain place; for, properly 
ſpeaking, it is not committed any where. 

II. The forfeiture of TWEN TY POrnNDs for the abſence 
of a whole month contained in a conviction. 


Sec. 6. This depends upon 23. Eliz. c. 1. ſ. 5. by which 
it is enacted, „That every perſon, above the age of ſix— 
« teen years, who ſhall not repair to ſome church, chapel, 
* 0 at place of common prayer, but forbear the fame, 
* contrary to the tenor of the ſaid ſtatute of 1. Eliz. c. 2. 
and being thereof lawfully convicted, ſhall forſe.t to the 
king, for every month which he or ſhe ſhall ſo forbcar, 
twenty pounds.” 


LA 
* 


In the expoſition hereof it hath been reſolved, 


Sec. 7. Firſt, That this ſtatute, by inflicting twenty. 
pounds for a month's abſence, diſpenſes not with the for- 
teiture of twelve pence given by 1. Eliz. c. 2. for the abſence 


of one Sunday ; tor both may well ſtand together, and the 
twelve 
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twelve pence is immediately forfeited upon the abſence of 
each particular day. 


Seck. 8. Secondly, That theſe words “ being thereof law- 1 Pe 
K fully convicted“ are no more than the law would have «. Ra 
implied if they had not been cxpreſled, and therefore ope- 233, 
rate nothing. From whence it tollows, that they neither Dyer 160. 
cauſe the party to forfeit any thing by a conviction, unleſs 3. Bulſt. 87. 
judgment be given thereon, nor reſtrain the torteiture to 
{ſuch offences only as are committed after a previous con- 
viction, inaſmuch as they mean no more than what the law 
provides of common right in every eaſe, 1%, That the par- 
ty ſhall forfeit nothing till he be convicted. 


$:4. . Thirdly, That he who is condemned on demurrer, 1. Co. 58. 60. | 


or nibildicit, is ſufficiently convifted within the act; for who- 79). 89. 90. 
ever is adjudged, is convict, though it follow not that every 
one who is convict, is adjudged, &c. 


Sect. 10. Fourthly, That one who was ſick for part of the C. Jac. 529, 
time contained in an information upon this ſtatute, ſhall not 
be at all excuſed by reaſon of ſuch ſickneſs, if it be proved 
that he was a recuiant both before and after; for it thall be 
intended that he obſtinately forbore during that time. 


Secl. 11. Fifthly, That the time of a month intended by vel. 100. 
the ſtatute ſhall be computed not by the kalendar, but by Cro.Eliz.84 4. 
the number of days, allowing twenty-eight days to each, ac- Cawley 61, 
cording to the common rule ot expounding ſtatutes which 


| ſpeak generally of a month. 


III. The forfeiture of TWENTY PoUNDs for the abſence 
of every month after à conuvittion. 


Sell. 12. This depends upon 28th commonly called 29. Perſons con- 
Eliz. c. 6. ſ. 4. and the 3. Jac. 1. c. 4. ſ. 8. 3. by which it victed of not 
is enacted, “ That every offender being convicted of not coming to 
* coming to church, contrary to the purport of the {ta- en ae 
* tutes above-mentioned, 1hull pay twenty pounds for every as 
ce month after fuch conviction, until he thail conform him- every month 


„ ſeit, and come to church.“ after Conv ic- 

| ton. 
3. Lev. 333. Lut. 203. 2117. 2. Mod. 240. 1. And. 294. 11. Co. 63. 3. Keb. 742. 
t. Ver. 143. 2. Ver. 711. L. Ray. 77. 2 10. 343. 371. 304, 434 


As to the SECOND BRANCH of this head, z. What for- 
feiture of lands and goods ſuch offenders are liable to. 


Vor. I. | = D 7 Sect, 
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Tf perſons con» 
victed ſhall 
not pay the 
enalties, the 
„ eee ſeize 
all their erho- 
na and two 
thirds of their 
real eſtates. 


And the king 
may refuſe the 
10l. a month, 
though ten- 
dered, and 
ſeize two 
thirds of the 
offender's 
eſtate. 


Or OFFENCES in Nor k. I 


Sea. 13. This depends alſo upon 29. Eliz. c. 6. ſ. 4. and 
3. Jac. 1. c. 4. ſ. 8, 9. by which it is enacted, ** That if the 
&« offender ſhall make default of payment of the twenty 
« pounds, both for every month contained in the conviction, 
and alſo for every month ſubſequent, during which he 


„ ſhall not conform himſelf to the church, the king ſhall 


„take, ſeize, and enjoy all his goods, and two parts of his 
„ hereditaments, leaſes, and farms, leaving the third part 
„only of the ſame hereditaments, leaſes, and farms, to and 
& for the maintenance and relief of the ſame offender, his 
« wife, children, and family, notwithſtanding any prior 
c conveyance thereof, made by ſuch offender, with power of 
« revocation, or to the ute of himſelf or his family.“ 


By the 3. Jac. 1. c. 4. ſ. 11. it is alſo enacted, that © The 
« king may refuſe the penalty of twenty pounds a month, 
though it be tendered according to law, and thereupon 
« ſeize two parts of all the hereditaments, leaſes, and farms, 
c which at the time of ſuch ſeizure ſhall be, or after- 
© wards ſhall come to any ſuch offender, or to any other to 
his uſe, or in truſt for him, or at his diſpoſition, or where- 
„by, or in conſideration whereof, he or his family ſhall be 
« relieved, maintained, or kept, leaving unto him his chief 


© manfion-houle, as part of his third part.“ 


1. Jones 24,25. 
Cawl. 171, 
172. | 


12. Co.1, 2. 
1.Leon. 98. 
1. Roll. 7. 


Owen 37. 
1. Leon. 97. 
Cawl. 107. 


In the conſtruction of theſe ſtatutes the following points 


have been reſolved. 


Sef. 14. Fir, That the king by making the election 
given him by 2. Jac. 1. to ſeize the offender's hereditaments, 
&c. waives the benefit of the twenty pounds a month, 
and the power of ſeizing the offender's goods. 


Seck. 15. Secondly, That a recognizance or bond taken by 
ſuch offenders, either in their own names or in the names of 
others to their uſe, are within the 29. Eliz. c. 6.; for ths. 
words are, That the king ſhall take, ſeize, ad enjoy all 
the goods, &c.“ which, in an act of parliament, will in- 
clude the whole perſonal eſtate; and though a choſe in action 
cannot properly be ſaid to be taken” or “ ſeized,” yet 
may it properly enough be ſaid to be © enjoyed.” 


Se. 16. Thirdly, That no copyhold lands are within 29. 
Eliz. c. 6. (and by the fame ran it ſeemeth that they are 
not within 3. Jac. 1. c. 4.) in reſpect of the prejudice which 
would accrue to the lord by the loſs of his ſervices, &c. 
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Ch. 10. COMING To C HU RC Hy 


Seat. 17. PFourthly, That the profits of the land ſeized by 
the king by force of 29. Eliz. for the non-payment of the 
twenty pounds a month, ought not to be applied to the ſa- 
tis faction thereof, but that the lands ought to remain in the 
king's hands by way of pledge, till the whole forfeiture be 
paid ſome other way. But this conſtruction of the ſtatute 
ſceming over ſevere, it was provided by 3. Jac. 1. c. 4. 1. 5. 
« That the profits of the ſaid lands ſhould go towards the 


ſatis faction of the twenty pounds.“ 


Sec. 18. Fifth), It hath been queſtioned, whether an eſtate 
conveyed by another in truſt for a recuſant, be liable to be 
ſeized by force of the ſaid ſtatute of 29. Eliz. becauſe it ex- 
preſsly avoids ſuch conveyances only as are made by the re- 
cuſant himſelf to his own uſe, &c, And perhaps it it thall 
plainly appear, that an eitate is ſettled bona fide in truſt for a 
recuſant, by ſome friend of his, upon ſome other view, and 
not merely with an intent to evade the {tatute, it may be rea- 
ſonable to exempt ſuch a conveyance out of the meaning of it. 
However, it is clear from the expreſs words of 3. Jac. t.c. 4. 
{. 11. © That the king, upon his waiving the forfeiture of 
te the twenty pounds a month, may ſeize and take to his own 
e uſe two parts of all the hereditaments, &c. which {ſhall 
«© come to any ſuch offenders, or to others to their uſe, or 
te jn truſt for them, or be at his or her diſpoſition, or where- 
* by ſuch offender or her family ſhall be relieved, main- 
* tained, and kept; and alſo all other hereditaments, &c. in 
any wiſe or at any time liable to ſuch ſeizure, or to the 
« penalties aforeſaid, and rhe ſame to retain till every ſuch 
* offender ſhall conform, in lieu and full recomnence of the 
„twenty pounds monthly that during ſuch ſeizure and re— 
* tainer ſhall incur.” Alſo it is ſaid, that the king may 
ſeize an eſtate which is granted to a recuſant in truſt for 
another; and it is certain that the ſtatute has made no ex- 
preſs proviſion for the cui que truſt. 


As to THE SECOND GENERAL HEAD of tliis Chapter, 
v/2, In what manner offenders of this nature are to be 
procceced againſt for the forfeitures above mentioned, I ſhall 
conſider, FIR Sr, How they are to be proceeded againſt for 
the ſaid forfeiture of twelve pence for the abſence of every 
Sunday, &c. SECONDLY, In what manner for the ſaid forfei- 
ture of twenty pounds for the abſence of every month con- 


tained in a conviction; TrirDby, In what manner for the 


laid forfeiture of twenty pounds for the abſence of every 
month after a conviction; and, Fou&THLY, In what man- 
ner they are to be proceeded againſt for the ſaid forfeitures 
of land and goods, 


„ I. As 


35 
C. Eliz. 845. 


2. Roll. 25. 
Palm. 41. 


Lane 105, 106. 
Cawl. 169. 
12. Co. 1. 2. 


Lane 3g. 
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I. As to the recovery of the ſaid forfeiture of :welu WK 


pence for the ablence of every Sunday. 


Scdt. 19. It was enacted by 1. Eliz. c. 2. * That the 
„ ſame ſhould be levied by the church-wardens of the pariſh 
« where ſuch offence ſhould be done, to the ule of the poor 
& of the ſame pariſh, of the goods, lands, and tenements of 


e ſuch offenders, by way of diſtreſs.” 


One juſtice, Se#. 20. But this being defective in not ſhewing by whom, 
1525 the con- or in what manner ſuch offenders ſhould be convicted, or 
N 5 A by whom the warrant for levying the ſaid forfeiture 
oath of one ſhould be granted, it was farther enacted by 3. Jac. 1, 
witneſs, may C. 4. ſ. 27. That it ſhall be lawful for any one juſtice 
levy the pe- © of the peace of the limit, diviſion, or liberty, wherein 
| Jn. ee, ane * the ſaid party ſhall dwell, upon the confeſſion of the 
Sunday the 7 6 party, or the oath of one witneſs, to call the ſaid party Wl 
way is ab- before him, and if he ſhall not make a ſufficient e- 
ent. & cuſe, and due proof thereof, to the ſatisfaction of the {aid Bl 
& juſtice of peace, that it ſhall be law ful for the ſaid juſtice 
„ f peace to make a warrant to the church-warden of the 
6 ſaid pariſh, where the ſaid party thail dwell, to levy twelve 
© pence for every ſuch default, by diſtreſs and ſale of the of- 
« fender's goods, rendering the overplus to the faid offender; 
« and that in default of ſuch diſtreſs, it ſhall be lawful for 
e the faid juſtice of peace to commit cvery ſuch offender to 
„ priſon until the ſaid forfeiture ſhall be paid, which fhall 
be employed to the uſe of the poor of the parith wherein 
« the oftender ſhall be reſident or abiding at the time of the 
„ offence.” | | 


II. In what manner the ſaid offenders are to be procecded 
againſt for the {aid forfeiture of twenty pounds tor the ablence 
of every month contained in a conviction. 


I ſhall conſider, FIRST, In what manner it may be reco- 
vered at the king's ſuit by way of indiftment; SECONDLY, 
In what manner by way of action or information; and, 
TrinDLy, In what manner at the tuit of the informer. 


AND FIRST, as to the recovery hereof at the ſuit of the 
king by way of indittment. 


The indif- Sect. 21. By tlie 23. Elis l. 9. & The juſtices of 
ment of a re- oyer, aſſize, pager + and quarter /cffions of ths 
cuſant may be“ peace, might enquire of and determine theſe offences, 
at /e/zons, or & within one year and a day:“ But by 29. Eliz. c. 6. ſ. 2. 
1 it was ordained, “ That all ſuch convictions ſhould be in 
„ « the 4ing's bench, or at the affizes, or gencral gaol-deti- 
11. Co. C63. © very, and not elſewhere:“ However, by 3. Jac. I. c. 4 


Cawl. 66, 67. ſ. 7. the juxiſdiction of the ſeſſions is revived. | 
2, 83. a ; Heck. i 
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5 Seti. 22. By 29. Eliz. c. 6.1. 5. and 3. Jac. I. c. 4. ſ. 7. 
4 Upon an indictment at the aſſizes, gaol-delivery, or ge- 
4 neral ſeſſions of the peace, proc: mation ſhall be made that 
« the offender render himſelf to the ſheriff before the next 
« aſſizcs, gaol- delivery, or ſeſſions; and that if he ſhall not 
« then appear of record, upon ſuch default recorded, tlie 
« ſame ſhall be a conviction in law, as if a trial by verdict 
« on the indictment had been recorded.” And by 1. 9. 
« Every ſuch conviction ſhall be certified into THE ExXCHE= 
„ QUER, &c.“ 


In the conſtruction hereof it hath been reſolved, 


Sec. 23. Fit, That ſuch a conviction ſhall not be 
looked on as a judgment; for the words are, * it ſhall be 
« a conviction in law, as if a trial, &c. had been recorded ;” 
and conſequently that it cannot be reverſed by writ of er- 
ror, which cannot be brought on any record which is not 
a judgment; and therefore that the party has no other re- 


into the exchequer, and quath it there. Alſo upon the 
ſame ground it has been holden, that a fortetture due to the 
king by force of ſuch a conviction, ſhall not be taken to 
be within the exception of a general pardon, which cxcepts 
all forteitures, &c. converted to a debt by judgment.” 


Sed. 24. Secondly, That if the proclamation do not purſue 


5 tue ſtatute, as if it appoint that the body ſhall be rendered at 

* = ncxt ſeſſions, &c. whereas by the ſtatute it ought to order a 
render to the ſheriff, and that before the next ſefiions, the 

.; conviction is inſufficient. 

29 Sect. 25. Thirdly, That an actual perſonal appearance of 
the defendant at the next ſeſſions, &c. will no way avail him, 

Os unleſs the lame be entered of record. 

Y, | | = | F | 

d, 8 $2, 20. It hath been holden, That a man cannot be con- 


victed by force of this ſtatute upon a default on a proclama- 
tion, &c. in the king's bench; becauſe this court is not 
mentioned in the ſtatute.—ZBut perhaps this opinion may 
juſtly be queſtioned, becauſe the court of king's bench be- 
ing the ſupreme court of aſſize, and gaol-delvery, &c. in 
the county where it fits, it ſeems that a ſtatute, by giving 
any power to the courts of aihze or gaol-delivery, does im- 
plicdly give the ſame to the court of king's bench, unleſs it 
have tome reſtrictive words to the contrary. 


Se. 27. If the defendant do appear, there is no doubt 
but that the proceedings ought to be according to the com- 
| D 3 mon 


medy againſt an inſufficient conviction, but to remove it 


37 
And if the of- 


fender do not 
appear on ro- 
clamation, his 
default ſhall be 
a condition. 


Precedent 
Lut. 203. 1101. 


Salk. 145. 


1. Vern. 35% 
Ray. 434. 


VideSalk. I45« 
11.Co.65. 
Inf. ſ. 42. 


Palm. 40, 41. 
Bridg. 123. 
J. Lev. 31 
Lut. 1117. 


Cawley 164. 
Pop. 29. 
Keilw. 180. 


Hob. 205. 


Sum. 156. 
C. Car. 465. 
2. Lev. 179. 
2. Mod. 128. 
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mon courſe of law upon other indictments in all reſpects, e- 
; cept thoſe which are within the reſtraint of 3. Jac. 1. c. 4. 
ATC 3 {. 16, 17. by which it is enacted, “ That no ſuch indi. WR 
an indifment ** ment, nor any proclamation, outlawry, or other proceed, 
or proclama- ing thereupon, ſhall at any time hereafter be avoided, diſ- 
mation, thall « charged, or reverſed, by reaſon of any default in form or 
. 3 * lack of form, or other defect whatſoecver (other than by "8 
fe& of form. direct traverſe to the point of not coming to church, &c.); MY 
"* „but the ſame indictment hall tand in force and be pro- 0 
Raym. 434. E<<ded upon; any fuch default of form, or other dete& = 
& whatſoever notwithſtanding, unleſs the party ſo indicted Wa 
& ſhall conform, &c.“ * 9 
3 
However it hath been reſolved, | | 
11 Co, 59.65, Sed. 28. Fig, That the party is only reſtrained from oh 
r. Roll. 95. taking advantage of defects in the record itſelf, and that ge 
C. Jac. 480. may plead any collateral matter; as a pardon, or autreſos x __ 
convitt, &c. 6 | 
C. Car. 504, Seck. 29. Secondly, That he may even reverſe a judgment | | 
Show. 309. after verdict for any ſuch defect, in the record itſelf, as tends . 
5) wp to the king's prejudice; as the omiſlion of a capiatur, &c.; Mt . 
„eb. 59% and that he may reverſe an outlawry for any common defect, i 
upon putting in bail, and traverſing the indictment as to the þ 
point of not coming to church; which is very agreeable to 
the purport of the whole clauſe, the latter part whereot ſeems Mp 
manifeitly to quality the generality of the former. I 
SECONDLY, As to the recovery of the ſaid forfeiture by WW . 
way of adlion or information at the king's ſuit, 2 ; 
7 
The forfei- Se. 30. By 35. Eliz. c. 1. ſ. 10. All and every 
tures for re- „ tlie ſaid pains, duties, forfeitures, and pay ments, ſhall and ; 
e SOM may be recovered and levied to her majeſty's uſe, by action s 
1 of debt, bill, plaint, information, or otherwiſe, in any of 
ty pounds, may © tae courts commonly called the king's bench, common ] 
e recovered © pleas, or exchequer, in ſuch ſort and in all reſpects as ; 
by ation or ce by the ordinary courſe of the common laws of this realm, ˖ 
1 any other debt due by any ſuch perſon in any other caſe , 
& thould or may be recovered or levied, wherein no eſſoin, WW } 
© protection, or wager of law, {hall be admitted or allowed.“ ; 
(a) Dr. Foſ= Sed. 31. It is ſaid, (a) That the principal end of making : 
_ ter's Caſe, this clauſe, was to enable the queen to proceed againit the WW f 
—_— 0 huſband for the recuſancy of his wife, which ſhe could not 4 : 
: wa Y. se do by virtue of any of the former ſtatutes, by which ſhe had 
no other way of proceeding but by indictment, and conſe» % 
guently could not charge the huſband for the forfeiture f 


2 
ww 
1 
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the wife, becauſe ſhe could not make him a party to the ſuit, 
as ſhe may by force of this ſtature. However, it is ſaid, C- Jac. 482. 


3 . Bridgm. 122. 


that on a conviction of the wife upon an indictment, the en 


lands and leaſes which the huſband has in her right may ry. 
be ſeized by the exchequer-procels. 


Turk, As to the manner in which an former may 
proceed for the forfeitures aforeſaid, 


Sect. 32. By 23. Eliz. c. I. f. 11. “ All forfeitures of And the pe- 
any ſums of money limited by that act ſhall be divided into naltics ſhall be 
« three equal parts, whereof one third {hall be to the queen, diſtributed ry 
« to her own uſe; one other third to the queen for the relief 2 or, 
« of the poor in the pariſh where the offence ſhall be com- „ 
„ mitted, to be delivered by the warrant of the principal former. 

« officers in the receipt of the exchequer, without further 1, 
: . Leon. 167, 

„ warrant from her majeſty; and the other third to ſuch 29. Eliz. 6. 

&« perſon as will ſue for the ſame, in any court of record, by ſ. 3. 

action of debt, bill, plaint, or information, in which ſuit 

« no eſſoin, &c. ſhall be allowed; ag that every perſon 

« which ſhall forfeit any ſums of money by virtue of that 

„act, and ſhall not be able, or ſhall fail to pay the ſame 

« within three months after judgment thereof given, ſhall 

„ be committed to priſon, there to remain until he have 

ce paid the ſame ſums, or conform himſelf to go. to church, 


and there do as is aforeſaid.” 


Sect. 33. It has been objected (a), that this.clauſe ſhall (4) Dr. Foſ. 
not extend to the ſaid forfeiture of twenty pounds a month ter's Caſe, 11, 
tor not coming to church, becauſe the fame is by the former Co. 58. 3. 
part af this ſtatute given expreſly to the queen, whereas the 
forfeitures for ſaying or hearing maſs, and keeping an un- 
licenſed ſchool-maſter, are inflicted by the ſame ſtatute inde- 
finitely, and not expreſsly given to any one. From which 
it is argued (5), that this latter clauſe of diſtribution ought (see r.Roll. 
only to be applied to the ſaid indefinite clauſes, and not to take Rep. 89. 
from the queen any part of that which was expretsly given 
lier before. Yet it has been anſwered and reſolved (c), that (c) Dr. Foſ- 
it ſhall equally extend to all; for the limitation of the forfei- ter's Caſe, 11. 
rare to the queen is mere ſurplus, and no more than the law Co. 60. a. 
would have implied; et expreſſio corum, que tacite inſunt, ni- 
bl operatur. 


Sec. 34. Alſo it has been reſolved (4), that an informer (4) Cuff's 


may ſue not only for the third part which belongs to him, but Caſe, 1. And. 
for the whole penalty in the behalf of himſelf and the king, 392 ”_ 


and that the judgment ſhall be, that they ſhall recover, &c. 26. f. 70. 


74 Seck. 
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Sup. ſ. 13. 33. 


11. Co. 61, 62. 
1. Roll. 92, 92. 


Hob. 20. 
Con. 110. 61. 


11. Co. 89. 65. 
B. 2. c. 26. f. 
63. 

1. Roll. 93. 
C. Jac. 481. 
Noy 117. 
Lance $0, 
Paim. 39, 40, 
41. 

2 Roll. 108. 
Bridg. 122. 
Lutw. 208. 


C. fac. 482. 
Eridg. 120.12 2. 
2. 1 01. 108. 
Vide ſup. c. 1. 
l. 12. 

1. Bac. Abr. 
234 
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Sect. 35. Alſo it hath been adjudged, that neither the above. 
mentioned clauſe of 29. Eliz. c. G. which orders, “ That all 
* convictions upon 23. Eliz. ſhall be certiticd into the Ex- 
c chequer, and allo that the offender ſhall pay to the queen 
« twenty pounds for every month contained in the indict- 
„ ment, &c.“ nor the ſaid clauſe in the 35. Eliz. c. 1. b 
which it is enacted, That all the ſaid pains, &c, ſhall be 
& recovered to the queen's uſe,“ do take away the {uit of the 
infor mer againſt one not proceeded againit by the king, or 
the third part of the penalty given him by 23. Eliz. c. 1.: 
For thc plain purport of both theſe acts is to further the 
puniſhment of recuſants; and therefore, inaſmuch as they 
are in the affirmative, and confiltent with 23. Eliz. they 
ſhall not be conſtrued to abrogate any part of it. 


Seft. 36. Moreover it is manifeſt, that 29. Eliz. c. 6. ex- 
tends only to the king's ſuit by indictment, for the word 
„ indictment” is mentioned almoſt in every claule, 


Scct. 37. And it ſo follows from hence, that the ſecond 
paragraph of the ſaid ſtatute of 29. Eliz. wWhlichenacts, That 
% convictions for this offence thell be only at ailizes, gaol- 
& delivery, or the king's bench,“ reſtrains only convictions 
upon indi:iments, and conſequently docs not any way im— 
peach the jur;\diction of the common pleas, or exchicquer, 
as to the informations, &c. 


Se#. 38. It ſeems the better opinion upon comparing all 
the Books together, which differ much from one another 
both in ſtating the cates, and giving the reaſons of the judg- 
ments relating to this matter, that a conviction at the king's 
ſuit, whether ſtrictly regular or erroneous, may be pleaded 
to a ſuit by an informer, becauſe, while it ſtands in force, 
it makes the party liable to the forfeiture of twenty pounds 
a month, and no one ought ro be punithed twice for the 
lame offence. But it hath been reſolved, that an erroneous, 
and ſtrongly holden, that a regular conviction by procla- 
mation cannot be pleaded to a new ſuit by the king, becaule 
ſuch a conviction is of no greater effect than a conviction by 
verdict, and confequently the king may waive it and begin 


anlcw, 


$-. 39. But it ſeems very doubtful, whether the con- 
viction of a feme covert upon an indictment can be pleaded 
to an information againſt her and her huſband ; becauſe the 
huſband is not liable to pay the forfeiture recoyered upon an 
indictment, 5 | 


vet. 


* 2 — = 
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Se. 40. It ſeems that the ordinary method of recovering 
the ſaid forfeiture of twenty pounds for every month con- 
tained in a conviction, either at the ſuit of the king or of an 
informer, may ſufficiently appear from what has been already 
ſaid; but there is an extraordinary remedy provided by the 
ſame ſtatute of 29. Eliz. c. 6. to enforce the party to take 
care of the payment of the forfeiture of the twenty pounds 
for every month contained in an indictment whereon he ſhall 
be convicted, by making his lands and goods liable to be 
ſeized by the king for the non-payment thereof into the ex- 


41 


chequer, upon ſuch of the Lerms of Eaſten or Mhichaelmas as 


{hall be next after bis conviction. But this extends not to a 
conviction by way of action, or information, as more fully 
appears from the two next ſections. | 


III. In what manner the forfeiture of twenty pounds for 
the abſence of every month after a conviction is to be reco- 


vered. 


Seat. 41. It ſeems ncedleſs to enquire how far it may be 
recovered by an action or information for it at the king's ſuit, 
inaſmuch as the ſaid ſtatutes of 29. Eliz. c. 6. & 3. Jac. 1, 
have made a moſt eflectual proviſion tor the payment of it, by 
expreſsly enacting, * That every ſuch offender, being once 
convicted, ſhall for every month after ſuch conviction, 
+ without any other indictment or conviction, pay into the 
„ EXCHEQUER twice in the year, vz. in every Faſter and 
« Michaclmas Term, as much as thall then remain unpaid, 
© after the rate of twenty pounds for every month after a 
* conviction; and that for a default herein the king may 
ſeize all the goods, and two parts of the hereditaments of 
„ {uch an offender, &c.“ | | 


Sc. 42. But it ſeemetli that theſe clauſes extend not to 
any conviction upon an information or action, &c. but on- 
ly to a conviction upon an indictment; for there is no other 
ſuit referred to beſides that of indictment. Aiſo. it is ſaid, 
that the ſaid clauſes extend to no convictions by verdict or 
otherwiſe, unleſs judgment be given thereon ; becauſe till 
then nothing is forfcited. And from the fame ground it 
ſcems to follow, that they would not have extended to a con- 
viction by default upon proclamation, if there had been no 
other words in the ſtatute to this purpoſe than thoſe by 


After convie- 
tion on an 7» 
diftment, it 
the offender 
do not con- 
form, he thall 
pay 20l. a 
month, and, in 
default, the 
King may 
ſeize his goods 
and try thirds 
of his lands. 


Cawley 102, 
103. 


Vide ſupra, 


ſect. 8. 


which it is enacted, That ſuch a default recorded ſhall be vide infra, 
bas ſufficient a conviction in law of the ſaid offence where- ſect. 56. 


Hof the party ſtandeth indicted, as if upon the ſame indict- 
** ment a trial by verdi& thereupon had proceeded and been 
* recorded ;** which words of themſelves can by no means 
make ſuch a conviction amount to a judgment after verdict, 

| without 
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without which there can be no forfeiture upon any other 
conviction; and therefore it ſeemeth that the forfeiture 
cauſed by ſach a conviction muſt depend upon the other 
see 20. El. 6. f. clauſes of the ſaid ſtatutes, and tlie conſtant tenor of our 
4. . law books, which ſeem to ſuppoſe that a perſon ſa convicted 
3. Jac. 1. c. 4· . ſhall be liable to the ſaid forfeitures, as much as one againſt 
7, 8, 9. whom a judgment is expreſsly given. 1 
Caw. 103, 104. . 

IV. In what manner offenders of this nature are to be pro- 

ſecuted for the forfeiture of lands or goods. 


Vide ante, ſet. Sc. 43. It appears, that the king hath his election, 

13, 14, 15, 17, either to ſeize all the goods and two parts of the here. 

18. 49, 41+ ditaments and leaſes of the offender, upon his making de- 
fault in the payment of twenty pounds, both for every 
month contained in an indictment whereon he ſhall be 
convicted, and alio for every month ſubſequent, or elſe 
to retuic the ſaid penalty of twenty pounds a month, and 
thereup on to ſeize two parts of the hereditaments and leaſes 
of the offender. | 


(a) Ante, ſec. Scct. 44. It alſo appears (a), that the king hath this 


j * advantage of ſeizing the lands and goods of the offender Mx 
ot upon no other conviction but ſuch as followeth an indict. EY - 
0 ment, nor even upon ſuch a conviction without a judg- 

1] | ment, unleſs it be cauſed by a default upon a proclamation. 
4 Therefore I ſhall add no more to this head, except theſe 
bl two following obſcrvations : =_ . 
4d 1 "I « 
ll 2. Inſt. 573. Sect. 45. Fiiſi, That the king cannot ſeize the lands till 
4 8. Co. 169. it appears by the return of an inquiſition, to that purpoſeta . 
bl. de awarded, of what lands, &c. the offender was ſeized, « 
| 5 becauſe the king's title to lands ought always to appear of 0 
1 record. 5 =_ « 
154 - 6 
{| 1 B. Cor. 2. 14. Se. 46. Secondly, That the king, according to the bet- i F 
| 25-45-47-55- ter opinion, may ſeize the goods, but cannot grant them | 

oy |, over, without ſuch an inquifition. 

t. Kol. 7. - As | 

2. R. Abr. 184. : | 5 60 
As to the THIRD GENERAL HEAD of this Chapter, vis. 0 
W hat diſabilities and other inconveniencies offenders of this ( 
kind are liable unto, 4 
No recrfant Seft. 47. By 3. Jac. 1. c. 5. ſ. 8. No recuſant convitt . «: 
convidt hall « ſhall practiſe the common law of this realm as a counſellor, q 
>, wig "© * attorney, or ſolicitor in the fame; nor thall practiſe the Wn « 
eee « civil law, as advocate or proctor; nor practiſe phyſick; N « 
military or nas ( nor uſe or exerciſe the trade or art of an apothecary; WF « 
wal ſruaion, © nor be judge, miniſter, clerk, or ſteward of or in any WF «6 


“court, 


on pain of tool. 
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« court, or bear any office in camp, troop, or company of 
« foldiers, or in any ſhip or fortreſs, but ſhall be utterly 


(e diſabled for the ſame, and forfeit for every ſuch offence 


7 
« gne hundred pounds.“ | 


S:4. 48. By 3--Jac. 1. c. 5, ſ. 22. Such recuſants as and ſhall be 
« ſhall be convicted at the time of the death of any teſtator, diſabled to be 
ce or at the time of granting of any adminiftration, ſhall be e or ad. 
« diſabled to be executors or adminiſtrators; and no ſuch inne, 
« perſons ſhall be guardians to any child, &c.“ 


Sea. 49. And by 23. Eliz. c. I. it is enacted, „That Perſons ab- 

« every perſon forbearing the church twelve months, ſhall on ſenting 
a vb Sr he king's bench by th din: churci for 

« certificate thereof into the King's bench by the ordinary, © 
« a juſtice of aſſize and gaol- delivery, or a juſtice of peace months may 
« of the county where fuch offender ſhall dwell or be, be be bound ts 
« hound with two ſufficient ſureties in the ſum of two hun- good beha- 
« dred pounds at the leaſt to the good behaviour, and ſo con- uf. 


„ tinue bound until ſuch offender ſhall conformhimſelf, &c.“ 


As to the FOURTH GENERAL HEAD of this Chapter, vis. 
By what means offenders of this nature may be diſcharged 
from the ſaid forfeitures, &c. 


S-#. 50. By 23. Eliz. c. 1. ſ. 10.“ Every perſon guilty of But if a recu- 
te the above- mentioned offences, who ſhall, before he be there- fant ſhall, at 
« of indifted, or at his arraignment or trial, before judg- Mz me, __ 
„ment, ſubmit and conform himſelf before the biſhop of ment, ee 
the dioceſe where he ſhall be reſident, or before the juſ- form, he ſhall 
* tices where he ſhall be indicted, arraigned, or tried (hav- be diſcharged. 
ing not before made like ſubmiſſion at any his trial, being 
« indicted for his firſt like offence), ſhall upon his recogni- 
tion of ſuch ſubmiſſion in open aſſizes, or ſeſſions of the 
county where ſuch perſon ſhall be reſident, be diſcharged * 

*of all and every the ſaid offences againſt the ſaid fta- 
« tute, &c.“ 


Sef?. 51. And by 29. Eliz. c. 6. f. 6. Whenſoever any 1A recufant 
* ſuch offender ſhall make ſubmiſſion, and become conform- ſhall conform 
* able, according to the form limited by the ſtatute of 23. or die, no for- 
© Eliz. c. 1. or ſhall fortune to die, then no forfeiture of feiture of 201. 
„ twenty pounds for any month, or ſeizure of the lands of LO 
* the ſame offender, from and after ſuch ſubmiſhon and lands ſnall en- 
conformity, or death, and full ſatisfaction of all the ar- ſue, 
* rearages of twenty pounds monthly, before ſuch ſeizure 
due or payable, ſhall enſue, or be continued againſt ſuch, - 
* offender, ſo long as the ſame perſon ſhall continue in 
* coming to divine ſervice, according to the intent of the 
“ ſaid ſtatute,” 

Seck. 


1. Roll. 94. 


Raym. 391, 

468. 

2. Jon. 187. 
1. Mod. 213 

1. Roll. 95. 


2. Bulſt. 324. 


gavil. 130. 
2. Show. 331. 


If an heir be 
no recuſant, or 
conform, he 
mall be freed 
fro 1 the pe- 
naltics of his 
anceſtor's re- 
Cuiancy. 


Lane 92, 93. 
196. 
Cawley 129. 
Ho. 


Rocuſants 
within fivtcen 
years of age at 
the death of 
the anceſter, 
contoriming 
afierwartds, 
arcdilcharged, 


Rut if 72˙9 
thirds are 
ferred in the 


life of the an 
ceſtor, the lands ſhal be holden till the penalty is paid, 
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&. 52. But this ſtatute being thought not to give ſuffi- 
cient encouragement to fuch perſons to conform to the 
Church, becauſe by the molt favourable conſtruction that 
could be made, it ſtill obliged them to pay fuch debts as 
were due to the king by force of a judgment, it was enacted 
1 f. 2. That arcculant, conforming him- 
bs ett according to the meaning of the above-mentioned 
„ ſtatutes, &c. thall, during ſuch conformity, be diſcharged 
„of all penalties which he might otherwiſe ſuſtain by rea- 
« fon of his recuſancy.” 


Sect. 52. And it hath been reſolved, that ſuch conformi- 
ty may, by force of this ſtatute, be pleaded, as well to the 


ſuit of an informer as to that of the king; and that after 


Jucgment it will be a good ground for an audita querela againſt 


an informer; and alto may be pleaded againit the king be- 


fore execution aw warded, 


Seel. 54. However, there ſeems to 5 no remedy for ſuch 
a. perſon to get a reſtitution of ſuch of the profits of his 
lands as have been actually taken by the king. | 


See. 55. It ſeemed very doubtful, before 1. Jac. 1. c. 4. 
how far the lands of an heir were chargeable with the for- 
feitures incurred by his anceſtor in reſpect of his recuſancy ; 
but this feems to ' for the moſt part cleared by the ſaid 
ſtatute 1. Jac. 1. c. 4. f. 3. which enaQts, * That if any re- 
„ cufant thall die, his heir being no recuſant, every ſuch 
& heir thall be freed and diſcharged from all and ſingular 
the penalties, charges, and incumbrances happening in 
{© refpect or by reaton of his or her anceſtor's recuſancy : 
* and if at the deceaſe of any ſuch recuſant, his heir ſhall 
* be a rccuſant, and after ſhall conform and take the oath 
« of ſupremacy before the archbithop or bithop of the dio- 
„ ceſe, ſuch heir ſhall alſo be freed and diſcharged.” 


By 1. Jac. 1. c. 4. 1. 4. Provided, that if the heir of 


any recuſant ſhall happen to be within the age of ſixteen 
« years at the time of the deceaſe of his or her anceſtor, and 
„ thall, after he or ſhe attain ſixteen years, become a recu- 
„ fant, any ſuch heir ſhall not be freed and diſcharged from 
re penalties, charges, and incumbrances of his or her 
„ anceſtor's recuſancy, until he or ſhe ſhall ſubmit and 


© contorm. 


By 1. Jac. 1. c. 4. ſ. 5. it is further enacted, © That 
„ when any ſeizure ſhall be had of the two parts of any 
„ lands, &c. of any ſuch recuſant, as aforeſaid, and ſuch 


&« recuſant 


/ ¾ ⅛ d /// ĩ ²⅛7Pö— 8 
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“ recuſant ſhall die (the debt or duty by reaſon of ſuch re- 
« cuſancy not ſatisfied), the ſame two parts thall continue 
„ in the king's poſſeſſion until the refidue of the ſaid debt 
„ or duty be ſatisfied. But the king ſhall not ſcize or ex- 
„ tend any third part deſcending to any ſuch heirs, or any 
« part thereof, either by reaſon of the recuſancy of his or 
ce her anceſtor, or of the recuſancy of any ſuch heir.“ 


Seck. 56. It ſeems, by the manifeſt purport of this ſtatute, 
that the heir of a recuſant, being alſo a recuſant himſelf, has 
no remedy, but by conforming, to free his fee-{1mple lands 
from any of the forfeitures incurred by the conviction of 
his anceitor, whether the lands were ſeized in the anceſtor's 
lite or not. 


Seft. 57. However it is ſaid, that the lands in fee-tail, 
which he claims from ſuch anceſtor, are no way chargeable, 
after the death of the anceſtor, with any fotfeitures upon 
a conviction by proclamation (which has no greater effect 
than a verdict recorded), but only with ſuch as are due 
upon a judgment; which, as it is agreed, charge an heir in 
tail by force of 33. Hen. 8. c. 39. ſ. 29. which makes an heir 
chargeable with the debts of his anccſtor by judgment, re- 
cognizance, obligation, or other {pecialty, But perhaps 
the authority of thoſe opinions may juſtly be quettioned : 
for though a conviction by proclamation amount not to a 
judgment, yet ſurely it cannot he inferior to an obligation. 
And therefore, periiaps, the Books cited in the margin are 
miſreported in this particular, and the more proper diſtinc=- 
tion may be this: That an heir in tail is chargeable only with 
tlic forfeitures of tioſc months which are contained in the 
indictment itſelf, on which a judgment is afterwards given, 
or a conviction by proclamation recorded, and not for the 
months ſubſequent to ſuck conviction or proclamation, in- 
aſmuch as the firſt ſeem to be debts appearing of record, the 
latter not. And the ſame diſtinction ſcems applicable to 
ſuch lands in tail of an heir who conforms, as were ſeized in 
the anceſtor's life ; but it 1s clear that ſuch only of his lands 
as were ſo ſeized are in any caſe liable, whether he claim 
them in fee ſimple or tail. 


C HA P.- 


43 


Moor $23. 
1 Roll. 94. 
6 Eliz. 849. 


Cawl.109,110. | 


150, 159, 1524 


Vide ſup.ſ. 32. 
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CHAPTER THE ELEVENTH. 


_ OFFENCE or $UFFERING ABSENCE FROM CHURCH: 


4. Can. 52. AVING ſhewn how far all perſons in general are pu- 

3. Burn. E. L. niſhabie for their own abſence from the church, | am 

4 now to ſhew how far they may be puniſhed for the abſence 
of others. | 

If a maſter 


keep a ſer- Cect. I, By 3. Jac. 1. c. 4. 1. 32. © Whoſoever ſhall 


vant or lodger «© willingly maintain, retain, relieve, keep, or harbour, in 


wy 3 & his houſe, any ſervant, ſojourner, or ſtranger, who ſhall 
ene? . © not go to ſome church or chapel, or uſual place of com- 
month, he is 5 ; | 

liable to 10l. a © mon prayer, to hear divine ſervice, but ſhall forbear the 
month. $ce * ſame for the ſpace of one month together, not having a 


|. ch. 12. „ reaſonable excuſe, &c. ſhall for every month that he 
3 „ ſhall keep ſuch ſervant, &c. forfeit ten pounds.“ | 


If a maſter, &e. Set. 2. By 3. Jac. 1. c. 4. ſ. 33. Whoſoever ſhall re- 
retain any („ tain or keep in his ſervice, fee, or livery, any perſon which 


8 ee ue 6 ſhall not go to or repair to ſome church, chapel, or uſual 
liable, place of common prayer, to hear divine ſervice, but ſhall 


* forbear the ſame by the ſpace of one month together, 
& ſhall forfeit ten pounds for every month, &c.“ 


But a ſon ora Sec. 3. But by 3. Jac. 1. c. 4. ſ. 34. it is provided, 
—_— „ That this act ſhall not in any wiſe extend to puniſh any 
keepa poor perſon for maintaining, retaining, relieving, keeping or 
father or mo- harbouring his father or mother wanting, without fraud 
ther, ſhall not “or covin, other habitation or ſufficient maintenance; or 
be liable. 4 the ward of any ſuch perſon ; or any perſon that ſhall 

be committed by authority to the cuſtody of any by whom 


os they ſhall be ſo maintained, retained, relieved, &c.” 


The offence Sec. 4, And by 3. Jac. c. 4. ſ. 36. This offence may be 
my be tried « enquired of, heard, and determined before the king's 
54 4 4 1. « bench, at the aſſizes, gaol delivery, and in the general or 
ſuperior & quarter ſeſſions of the county or place where the offence 
edurts. “ ſhall be committed.“ | 


CHAP- 


* a * E R „ „ 


Ch. . 


CHAPTER THE TWELFTH. 


Or POPISH RECUSANCY. 


AND now we are come to offences againſt the eſtabliſhed 


church more immediately relating to thoſe of TH i 


PoPISH RELIGION. | | 


+ But as moſt of thoſe penalties to which Popi/h Recuſonts ꝑoman Ca- 


are expoſed may now be avoided, by complying with the in- tholicks may, 
junctions of a modern act of parliament, it may be neceſſary make the fol- 


to premiſe, that, by 31. Geo. 3. c. 32. 1. 3. Perſons pro- 


«Cc 
cc 
40 


(6 


«c 
«6 
«c 


lowing decla- 
ration on oath, 


feſſing the Roman Catholick religion may perſonally appear 
in any of his majeſty's courts of chancery, king's bench, 
common pleas, or exchequer, at Weitminſter, or in any 
court of general quarter ſeſſions of and for the county, 
city, or place, where ſuch perſon ſhall refide, and there 
in open court, between the hours of nine in the morning 
and two in the afternoon, take, make, and ſubſcribe the 
following declaration and oath, v:z. 


& J A. B. do hereby declare, that 1 do profeſs the Roman Declaration. 
Catholick religion. 


% A,. B. DO SINCERELY PROMISE AND 8WEAR, That Oath of alle- 
will be faithful and bear true allegiance to his majeſty king s , obedi- 
George the Third, and him will defend to the utmoſt of 7 
my power againſt all conſpiracies and attempts whatever 1 by per- 
that ſhall be made againſt his perſon, crown, or dignity; fons profeſſing 
and I will do my utmoſt endeavour to ditcloſe and make the Calbe, 
known to his majeſty, his heirs, and ſucceſſors, all trea- /aith. 
ſons and traitorous conſpiracies which may be formed 
againſt him or them: AND I DO FAITHFULLY PROMISE 
to maintain, ſupport, and defend, to the utmoſt of my 
power, the ſucceſſion of the crown; which ſucceſſion, 
by an act intitled, An Ae for the further Limitation of the 
Crown, and better ſecuring the Rights and Liberties of the 
Subject, is and ſtands limited to the pu s Sophia clec- 
treſs and ducheſs dowager of Hanover, and the heirs of 
her body, being Proteſtants ; hereby utterly renouncing 
and abjuring any obedience or allegiance unto any other 
perſon claiming or pretending a right to the crown of 
theſe realms: AND I po swE ar, that do reject and deteſt, 
as an unchriſiian and impious poſition, that it is lawful 
to murder or deſtroy any perſon or perſons whatſoever, 
for or under pretence of their being hereticks or infidels ; 
| « and 
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* 


and alſo that unchriſtian and impious principle, that faith is 
„not tobe kept with hereticks or infidels: AND I FURTHER 
„ DECLARE, that it is not an article of my faith, and that I 
do renounce, reject, and abjure the opinion, that princes 
„ excommunicated by the pope and council, or any au— 
„ thority of the sEE OF RomE, or by any authority 
& whatſoever, may be depoſed or murdered by their ſub- 
& jects, or any perſon whatſoever: anD I Do PROMISE, that 
« J will not hold, maiitain, or abet any ſuch opinion, or 
« any other opinions contrary to what is expreſſed in this 


« declaration: AND I DO DECLARE, that I do not believe that 


« the POPE Or ROME, or any other foreign prince, prelate, 
« ſtate, or potentate, hath, or ought to have, any temporal 
« or civil juriſdiction, power, ſuperiority, or pre-eminence, 
« directly or indirectly, within this realm: AND I bo so- 
c LEMNLY, in the preſence of God, profeſs, teſtify, and de- 
* clare, that I do make this d-claration, and every part 
ce thereof, in the plain and ordinary ſenſe of the words of 
“ this oath, without any evaſion, equivocation, or mental re- 
& ſervation whatever; and without any diſpenſation already 
„granted by the POPE, or any authority of the sFER oF 
C ROME, or any perſon whatever; and without thinking 
c that I am or can be acquitted before God or man, or ab- 


c ſolved of this declaration, or any part thereof, although 


The officer of 


the court ſhall 
deliver certifi- 
cates of the de- 
claration and 
oath having 
been made, 
which ſhall be 
ſufficient evi- 
dence. 


« the pope or any other perſon or authority whatſoever 
« ſhall diſpenſe with or annul the ſame, or declare that it 
« was null or void.“ . 


By 31. Geo. 3. c. 32. ſ. 3. © The ſaid DECLARATION and 
„ OATH thall be ſubſcribed by the perſon taking and making 
the ſame with the name at length, if ſuch perſon can write, 
« or with his mark, the name being written by the officer, 
* where ſuch perſon cannot write, ſuch perſon or ſuch of- 
«* ficer, as the caſe may be, adding the title, addition, and 
place of abode of ſuch perſon, and ſhall remain in ſuch 
court of record: and the proper officer of tuch court re- 
5 ſpectively with whom the cuſtody of ſuch record ſhall re- 
«© main, ſhall make, ſubſcribe, and deliver a certificate of ſuch 
declaration and oath having been duly made, taken, and 


« ſubſcribed, to the perſon who ſhall have ſo made, taken, 


„and ſubſcribed the ſame, if the ſame ſhall be demanded, 
« immediately ; for which certificate there ſhall be paid no 


greater fee or reward than two ſhillings ; and ſuch certifi- 


«*« cate, upon proof of the certifier's hand, and that he acted 
as ſuch officer, ſhall be competent and ſufitcient evidence 
of ſuch perſon's having duly made, taken, and ſubſcribed 
« ſuch declaration and oath, unleſs the ſame ſhall be 
* fallified,” | | 
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+ By 31. Geo. 3. c. 32. ſ. 2. The faid officer with Lig; of per- 
« whom ſuch records are kept as aforeſaid, ſhall yearly, ſons who have 
« on or before the 25th December, tranſmit to the clerk of taken the oath 


« his majeſty's moſt honourable privy council, liſts of the bo be 


„ perſons, with their titles, additions, and places of abode, privy council. 


« who ſhall have made and ſubſcribed ſuch declaration and 
« oath in the preceding year.“ 
+ And by 31. Geo. 3. c. 32. f. 3. No perſon profeſ- No perſon 

« fing the Roman Catholick religion, who thall take and taking the 
« ſubſcribe the oath therein appointed to be taken and ſub- oath above- 
« ſcribed, ſhall be convicted or proſecuted upon, or ſhall — 
« be liable to be proſecuted upon, the ſaid ſtatutes of 1. Eliz. ſocuted can 
« c.2.; the 23. Eliz. c. I.; the 29: Eliz. c. 6.; the. 35. Eliz. ſtatute . 
c. 2.; the 1. Jac. 1. c. 4.; the 3. Jac. 1. c. 4.; the 3. Jac. 1. nonconformity 
« c. 5.; or the 7. Jac. 1. c.6.; or any of them, or upon any in worſhip. 
other ſtatute, or any other law of this realm, by indictment, 

« information, action of debt, or otherwiſe; or ſhall be pro- 

« fecuted in any eccleſiaſtical court for not reſorting or re- 

« pairing to his or her pariſh church or chapel, or ſome 

« other uſual place of common prayer, to hear divine ſer- 

vice, and join in public worſhip according to the forms 

and rites of the Church of England, as by law eſta- 

« bliſhed.“ 


But, for the better underſtanding of this ſubjeR, I ſhall 
conſider, FI Rs T, The above-mentioned offence of not com- 
ing to church, ſo far as it particularly concerns Roman Ca- 
thalicks. SECONDLY, The offence of ſaying or hearing 
maſs, or other Popith ſervice. TariRDLY, The offence of 
not making a declaration againſt. Popery. FoURTHLY, 
The offence of promoting or encouraging the Popiſh reli- 
gion. 


AND FIRST as to the ſaid offence of not coming to church, skin. 99. 
ſo far as it particularly concerns thoſe of the Popith religion, Keb. 7. 
who in reſpect hereof are commonly called Popiſh recuſants; 3. Burn. E. L. 
I ſhall conſider, Fit, How far ſuch recuſants are puniſh- 129. 
able in their own perſons. Secondly, How far they make 
others liable to be puniſhed. 


I. How far Popiſh recuſants are puniſhable in their own 
perſons. „„ 


It is to be obſerved, that they are not only liable to all 
the forfeitures and diſabilities and other inconveniencies 
mentioned in the FTenth Chapter, but alſo to many particular 
diſabilities, reſtraints, forfeitures, and other inconveni- 
encies to which no others are liable. 


Vol. I. E FIxs T, 
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FrasT, they are put under the following diſabilities: 
1. That of bringing an action. 2. That of preſenting to a 
church. 3. That of bearing any public office or charge. 
4. That of claiming any part of a huſband's perſonal eſtate, 
5. That of claiming an eſtate by courteſy, or by way of 
dower, after a marriage againſt law. 


SECONDLY, They are put under the following reſtraints: 
1. From going above five miles from home. 2. From com- 
ing to court. 3. From keeping arms. 4. From coming 
within ten miles of London. 


T:(RDLY, They are liable to the following forfeitures: 
1. That of two parts of a jointure or dower. 2. That of 
twenty pounds for not receiving the ſacrament yearly after 
conformity. 3. That of one hundred pounds for an un- 
lawful marriage. 4. That of one hundred pounds for an 
omiſſion of lawtul baptiſm. 5. That of twenty pounds for 
an unlawtul burial. 


LAasTLY, They are ſubject to the following inconve- 
niencies: 1. That their houſes may be ſearched for reliques, 
whether they be men or women. 2. That if they be women 
and married, they may be committed, &c. 


Popiſh recu- Seck. 1. As to THE FIRST of the ſaid diſabilities, viz. that 
ſans convict of bringing an action, it is enacted by 3. Jac. 1. c. 5 
are diſabled to f. 11, 12. That every Popiſh recuſant convict ſhall ſtand 
fl bring actions. « to all intents and purpoſes diſabled, as a perſon lawfully 
| See 1. Jac. 1. * excommunicated, and as if ſuch perſon had been fo de- 


| e * nounced and excommunicated according to the laws of 
| by . 357» cc this realin, until he or ſhe ſhall conform, &c. And that 
| | Rav. 291. © every perſon ſued by ſuch perſon ſo diſabled, may plead 
| 2. Jones 127. the fame in diſabling of ſuch plaintiff, as if he or ſhe 
| were excommunicated by ſentence in the eccleſiaſtical 
court. Except the action of ſuch recuſant do concern 


4. Com. :5. © ſome hereditament or leaſe, which is not to be ſeized 
124. into the king's hands by force of ſome law concerning 
| « reculancy.”, | | 
| 


In the expoſition hereof it hath been reſolved, 


+. Lev. 28. Se. 2. Firſt, That the plea of ſuch a conviction, like all 
Jarch. 176. other pleas in diſability, ought to be pleaded before imparl- 


_ 87 guet, and alſo to conclude with a demand © if the plaintiff 
' oe #3 „ ſhall be anſwered.” 1 
Noy, 89. Sec. 3. Secondly, That ſuch plea ought alſo to ſhew before that 


Latch. 176. what juſtices the conviction was, that the Court may know 3. Ja 
3: Ley. 333. where to ſend for a certificate thereof, if it be denied; and * 
allo that the record itſelf, or at leaſt a certificate thereof, M © we 
ought to be immediately produced, according to the ge % by 

| nera 
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neral rule of the law as to all dilatory pleas grounded 
upon records. - 


Set. 4. Thirdly, That if, after ſuch a plea, it be certified Hetl. 176, 
that the plaintiff hath conformed, and thereupon the de- 
fendant be ordered to plead in chief, and then the plaintiff 
relapſe and be convict again, the defendant cannot plead the 
ſame in diſability a ſecond time. 


Set. 5. Fourthly, That it muſt appear either from the 2. Lut. 1115. 
conviction itſelf, or by proper averments, that the plaintiff 3. Lev. 332, 
is convicted of Popiſh recuſancy, becauſe no recuſants, 33+ , 12. 
except Popiſh ones, are within the ſaid clauſe; bowever, that 
this is ſufficiently ſet forth by alledging that the plaintiff, 
being popalts recuſans, was indicted and convicted ſecundum 
formam flatuti, Oc. 


Sec. 6. And ſome have gone ſo far as to hold, that all L. Bul. 155, 136. 
Popith recuſants convict may be taken up by the writ de S: P. 1. It. 
excommunicato cupiendo, and that they are not to be admitted wy 1 
as competent witneiies in any cauſe; but this ſeems to be a E Vide 
conſtruction over-ſevere: for inaſmuch as this, like all x. Com. Dig. 
other penal ftatutes, ought to be conſtrued ſtrictly, and 13. and 4. 
the words thereof are no more than, “that ſuch perſons 3 539. 
&« ſhall ſtand diſabled, &c. as perſons lawfully excommu- pb — 
„ nicate, &c.“ and the purport thereof may be fully fatis- this head. 

fied by the diſability to bring any action, it ſeems to be too 


rigorous to carry them farther. 


Sect. 7. As to THE SECOND of the faid diſabilities, 2/2. Truſtees of a 
that of preſenting to a church, the ſame being at this day Popiſh recu- 
extended by 12. Ann. c. 2. to all perſons making profeſſion '**t —_ 
of the Popiſh religion, 1 ſhall refer the reader, for the matters |." — 
relating to this head, to Chap. 15. wherein is ſhewn how ing to a living 
penal it is, barely to profeſs the ſaid religion; and I ſhall without no- 
only take notice in this place, that by 1. Will. & Mary, c. 26. es. 

ſ. 4 If the truſtee, mortgagee, or grantee, of any avoid- Burn. E. L. 
„ ance whereof the truſt ſhall be for any Popiſn recuſant , $6. | 

„ convict, ſhall preſent without giving notice in writing 

of the avoidance to the univerſity, &c. within three 

„months after the avoidance, he forfeits five hundred 

pounds.“ | 


Sect. 8. As to THE THIRD of the ſaid diſabilities, vis. Popith recu- 
that of bearing any public office or charge, it is enacted by ms CO 
3. Jac. 1. c. 5. ſ. 9. That no Popiſh recufant convict b offs. 
{© ſhall exerciſe any public office or charge in the common- 16. Geb. 2. c. 
„wealth, but ſhall be utterly diſabled to exerciſe the ſame zo. f. ;. 
„by himſelf or his deputy.” | | 20. Geo. a. c. 

E 2 Sec. 9. 52. 1. 56. 
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Or POPISH RECUSANCY. Bk I. 


| Se&. 9. It is obſervable, that this clauſe is more ſtrongly 
| | penned than that which immediately precedes 1t, relating to 
all recuſants in general, as to the following particulars: 
| 1. I hat this extends to all public offices and charges in ge- 
neral, whereas the former extends only to thoſe which are 
particularly enumerated. 2. "That this expreſſly diſables a 


j Popiſh recuſant to exerciſe ſuch an office by himſelf or his wh 
1 deputy, but the other ſays nothing at all of the exerciſe of = 
[ an ofhce by a deputy. | 5 
| But Roman + ParisTs were alſo diſabled by the ſtatutes 7. & 8. Will. z. - 


Catholicks tak- c. 24. and 1. Geo. 1. c. 23. from practifing in any manner 


| ng _ varl's jn courts of juſtice as counſellors, barriſters, attornies, ſo- w 
| e AE * 5 : g . "IF 
| | ee licitors, clerks, or notaries, without having taken the oaths 55 
| mentioned and declaration. But it is now enacted by 31. Geo. z. . 
1 wy | 
{ 
j 


may act s C. 32. 1. 22. That the oaths and declaration in and by the 
| countellors, «© f4jq Jaſt-mentioned acts reſpectively mentioned and ap— 
i barriter', ate 4 pointed to be taken and ſubſcribed by perſons acting as a . 


l | 6 counſellor at law, barriſter, attorney, ſolicitor, clerk, or tha 
l « notary, as in the faid acts reſpectively is mentioned, ſhall 33 
| « he no longer put or adminiſtered to, or required to be 5 | 
i « taken by, any perſon profeſſing the Roman Catholick 2 
| | “religion, as a qualification or requiſite to enable him to 8 
i « act in the capacities aforefaid, or any of them, but the 5D, 
| Vide ante p. “ oath of allegiance, abjuration, and declaration, herein- : 4 
47. « before appointed to be taken and ſubſcribed, ſhall be ad- 5 

c miniſtered, taken, and ſubſcribed to and by perſons pro- 6 t 

« ſeſſing the Roman Catholick religion, and acting or re- Wh 

« quiring to act in the capacities aforeſaid, or any of them, 8 b 

&« in the ſtead and place of the ſaid oaths and declaration, and D h 

« every of them; and in order thereto the oath of allegiance, Y h 

« abjuration, and declaration, herein- before appointed to be Wh 

taken and ſubſcribed, may and ſhall be adminiſtered, taken, I E 
and ſubſcribhed in the ſame courts, and may and ſhall be 1 P 
„ regiſtered in the ſame manner, as the oaths and declara- 5 

c tion in the room of which it ãs hereby ſubſtituted, are by 

« the acts ſo preſcribing the ſame oaths and declaration e 
« reſpectively as aforeſaid appointed to be adminiſtered, of cl 

taken, ſubſcribed, and regiſtered, and when ſo taken, ſub- AC, 
« ſcribed, and regiſtered, {hall, for the purpoſe of enabling „ ® 
« perſons profeſſing the Roman Catholick religion to act in . = 


« the capacities aforelaid, or any of them, have the ſame effect , © 
and operation, to all intents, conſtructions, and purpoſes . Er 
whatſoever, as the oaths and declaration in the room of 3 ab 
« which it is hereby ſubſtituted.” : as 


— 2 
* 


BV * effi 


Ch. 12. Or POPISH RECUSANCY, 53 


+ By 31. Geo. 3. c. 32. ſ. 7. it is alſo enacted, « That if Roman Ca- 
« any perſon profeſſing the Roman Catholick religion ſhall tholicks may 
« hereafter be choſen or otherwiſe appointed to bear the — 
« office of HIGH CONSTABLE, or petty conſtable, church- ble. S 
« warden, overſeer of the poor, or any other parochial or puty. g 
« ward office, and ſuch ® og ſhall ſcruple to take upon 
« him any of the ſaid offices, in regard of the oaths or any 
« other matter or thing required by the law to be taken or 
« done in reſpect of ſuch office, every ſuch perſon ſhall 
and may execute ſuch office or employment by a ſufficient 
« deputy by him to be provided, that ſhall comply with the 
« Jaws in this behalf; but the ſaid deputy ſhall be allowed 
« and approved by ſuch perſon or perſons, in ſuch manner 
« as ſuch officer or officers reſpectively ſhould by law have 
« been allowed and approved.” 


Se. 10. As to THE FOURTH of the ſaid diſabilities, viz. FemalePopiſh 
that of claiming any part of a huſband's perfonal eftate, it recuſant con- 
is enacted by 3. Jac. 1. c. 5. ſ. 10. That every woman, Vi, wal mM 
„ being a Popiſh recuſant convict (her huſband not ſtand- „ 
«* ing convicted of Popith recuſancy), which ſhall not con- months before 
« form herſelf and remain conformed, but ſhall forbear to the death of 
« repair to ſome church or uſual place of common prayer, her huſband, 
and there hear divine ſervice and ſermon, if any then be, _ 3 pron 
and receive the ſacrament of the Lord's Supper, according of his ee. 
* to the laws of this realm, by the ſpace of one whole year 1 
next before the death of her ſaid huſband, ſhall not only "yp hs 
« be diſabled to be executrix or adminiſtratrix of her ſaid 
* huſband, but alſo to have or demand any part of her ſaid 
„ huſband's goods or chattels, by any law, cuſtom, or 
* uſage whatſoever.” And by 3. Jac. 1. c. 5. ſ. 13. 

Every woman is put under the like diſability, being a 
" Popich recuſant, who ſhall be married otherwiſe than ac- 
e cording to the Church of England.“ 


dect. 11. As to THE FIFTH of the ſaid diſabilities, viz. that Popiſh recu- 
of claiming an eſtate by the courteſy, or by way of dower, lants convicts 
&c. it is enacted by 3. Jac. I. c. 5. ſ. 13. That every 8 8 
man who, being a Popiſh recuſant convict, ſhall be mar- 3 = 
* ried otherwiſe than in ſome open church or chapel, and of theChurch, 
© otherwiſe than according to the orders of the Church of diſabled to 
„England, by a miniſter lawfully authorized, ſhall be diſ- hold any eſtate 
* abled to have any eſtate, as tenant by the courteſy ; and courteſy of 
4 - n y dower. 

that every woman, being a Popith recuſant convict, who 

© ſhall be married in other form than as aforeſaid, ſhall 3 poſt. * 
* be diſabled to claim her dower, or jointure, or widow's che Marc 
4 eſtate, &c. Act 26.Gco. 2. 

: C. 33. 
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34 
Popith regu- 


{fant convitis 
reſtrained 
from remov- 
ing above five 
miles from 
home. 


3. Burn. E. L. 
162. 165. 


Sce Cawl. 128, 
120, &c. 207, 
208. 


C. Jac. 352. 
1. Rol. 108. 
Moor 8 36. 


C. Jac. 352. 
1. Roll. 138. 
Moor 836. 


Cawl. 130, 131. 


C. Eliz. 212. 


Popiſh recu- 
{ant convicts 
reftrained 
from appear- 
ing in the pre- 
ſence of the 


king, 


on pain of be- 
ing diſabled, 
&c. 


Or POPISH RECUSANCY. Bk, 


Seck. 12. As to THE FIRsTof theaboye mentioned reſtraints, 
viz. that from going above five miles from home, &c. it is 
enacted by 35. Elz. © 2. and . 5. ſ. 6, 7. That 
« every Fopiſh recuſant convict ſhall repair to his place of 
& dwclling, &c, and not remove aboye five miles from thence, 
*© unleſs he be urged by proceſs, &c. or have a licence from 
the privy council, &c. or under the hands and ſeals of 
& four juſtices of peace, with the aſſent in writing of the 
„ lieutenant of the county, or of the biſhop, &c. (every 
c licence of which kind by juftices of peace muſt expreſs 
* both the particular cauſe and the time tor which it 1s 
“given, and ought not to be granted without a previous 
& oath of ſome reaſonable cauſe), under pain of forfeiting 
& all his goods and hereditaments (whether freeho!d or co- 
ce pyhold), for his life, or of abjuring the realm, if he be 
„ not worth twenty marks a year, or forty pounds in 
«© goods, unleſs he recant before conviction, and alſo con- 
« tinue conformable.” “ | | 


Scct. 13. NorTE, that the privy council may grant ſuch 


licence without any ſpeclal cauſe or oath, &c. but that the 


juſtices of peace cannot. And it hath been reſolved, that 
in pleading a licence of juſtices of peace, you muſt expreſsly 
ſhew that it was made under their hands and ſeals, and alſo 
ſet forth the cauſe in particular for which it was granted, 
and the time for which it was limited, and that the party 


was ſworn to the truth of ſuch cauſe, &c. 


Sec. 14. It is faid, that if the fame perſon be both a 
juſtice of peace and a licutenant, he cannot bath join ina 
licence as juſtice of peace, and alſo give his aſſent as lieu- 
tenant, but can only act in one capacity. „ 


SA. 15. It ſeems that the miles ſhall be computed ac- 


cording to the Engliſh manner, allowing 5280 foot, or 


17 o yards to each mile, and that the fame ſhall be reckoned 
not by ſtraight lines, as a bird or arrow may fly, bur accord- 
ing to the neareſt and moſt uſual way. 


Seer. 16. As to THE SECOND of the above-mentioned re- 
ſtraints, viz. that which relates to the coming to court, it 
is enacted by 3. Jac. 1. c. 5. ſ. 2. That no Popiſh re- 
« cuſant convict ſhall come into the court or houſe where 
the king or his heir apparent ſhall be, unleſs he be 
„ commanded ſo to do by the king, upon pain of one 
hundred pounds, &c.“ 


+ And it is further enacted by 30. Car. 2. ſt. 2. ſ. 5, 6. 


<« That every peer of this realm and member of the _ 
* 0 


6. 
iſe 
of 


Ch. 12. Or POPISH RECUSANCY. 


« of peers, and every peer of Scotland or Ireland being of 


the age of one and twenty years or upwards, not having 
taken the ſaid oaths, and made and ſubſcribed the decla- 
ration ; and every member of the houſe of commons not 
having taken the oaths and ſubſcribed the declaration ; 
and every Popiſh recuſant convitt, who ſhall come adviſed- 
ly into, or remain 1n the preſence of the king and queen, 
or ſhall come into the court or houſe where they or any 
of them reſide, ſhall be diſabled to hold or execute any 
office or place of truſt civil or military, or to ſue in law 
or equity, or to be an executor, &c. or capable of any 
legacy or deed of gift, and ſhall forfeit for every wilful 
offence five hundred pounds, unleſs ſuch perion do, within 
the term next after ſuch his coming or remaining, take 
the oaths of allegiance and ſupremacy, and make the de- 
claration againſt tranſubſtantiation and the invocation of 
ſaints, &c. in the court of chancery.”” 


+ But by 31. Geo. 3. c. 32. ſ. 20. it is enacted, That no 
peer of Great Britain or Iiclaud, or member of the houſe 
of peers of Great Britain, or of the kingdom of Trelaud, 
profeſſing the Roman Catholick religion, who ſhall take 
and ſubſcribe the oath of allegiance, abjuration, and de- 
claration, herein- before appointed to be taken and ſub- 
ſcribed, ſhall be liable to be proſecuted for ſuch offence 
in the ſaid act 30. Car. 2. it. 2, or be liable to any of the 
pains, penalties, forfeitures, and difabilitics, for breach 
of the proviſion in the ſaid clauſe contained, or be other- 
wiſe deemed to fall within, or be affected by, any part 


of the ſaid proviſion.” 


Sef. 17. As to THE THIRD of the above-mentioned re- 


ſtraints, v/z. that which relates to the keeping of arms, 


it 
is 


bs 


is enacted. by 3. Jac. 1. c. 5. ſ. 27, 28, * That all 
ſuch armour, gunpowder, and munition, of whatfoever 
kinds, as any Popiſh reculant convict ſhall have in his 
own houſe or elſewhere, or in the poſſeſſion of any other 
at his diſpoſition, ſhall be taken from him by warrant of 
tour juitices of peace at their General or Quarter Seſſions 
(except ſuch neceſſary weapons as ſhall be allowed him 


by the ſaid four juſtices for the defence of his perſon or 


houſe); and that the ſaid armour, &c. ſo taken, ihall be 
kept at the colt of ſuch recuſant, in ſuch place as the 
{aid four juſtices at their ſaid ſeſſions ſhall appoint : and 
that if any ſuch recuſant having fuch armour, &c. or if 
any other perſon who ſhall have any ſuch armour, &c. 
to the uſe of ſuch recuſant, ſhall retuic to diſcover to the 
ſaid juſtices, or any of them, what armour he hath, or 
{hall let or hinder the delivery thereof to any of the ſaid 

| E 4 „ juſtices, 


But ro Carbo. 
ich peer who 
thall have 
taken the ap» 
pointed oath 
ſhall be liable 
to proſecution 
under the ſta- 
tute 30. Car. 
2. . 


Popi h recu- 
{ants con vic 
reſtrained 
trom having 
any gunpow- 
der and muni— 
tion in their 
cuſtody. 
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Or POPISH RECUSANCY. Bk. . 


& juſtices, or to any other perſon authoriſed by their war- 
rant to take the ſame, that then every perſon ſo offending 
„ ſhall forteit his faid armour, &c. and allo be impriſoned 
„for three months without bail, by warrant from any 
« juſtices of peace of ſuch county.“ And it is further 
enacted, ** That notwithſtanding the taking away ſuch ar- 
„ mour, &c. yet ſuch recuſant ſhall be charged with the 
& maintaining of the ſame, and with the providing of a 


* horſe, &c. in ſuch ſort as others of his majeſty's ſubjects.“ 


Popith recu- 
ſants convict 
' reſtrained 
from living 
within ten 
miles of Lox- 
Aou, except 
> by: wag un- 
er the ſtature 


31. Beo. 3. E.“ 


32. 


* 


Alſo it is further enacted by 1. Will. & Mary, c. 15. That 
« no reputed Papiſt refuſing to make the ſaid declaration 
& againſt Popery, mentioned in 30. Car. ſhall keep arms,” 
as it is ſet forth more at large Chap. 14. Sect. 4. 


Seck. 18. As to THE FOURTH of the above-mentioned re- 
ſtraints, v:z. that which relates to the coming within 
ten miles af London, it is enacted by 3. Jac. 1. c. 5. ſ. 4, 5. 
„% That no Popiſh recuſant, &c. ſhall remain within the 
„ compaſs of ten miles of London, under pain of one 


« hundred pounds, except ſuch perſons as, at the time of 


& the ſaid act, did uſe ſome trade, myſtery, or manual « ccu- 
&*& pation, in London, &c. and ſuch as ſhall have their only 
© dwelling in London, &c,” Alſo reputed Papiſts re- 
fuſing to make the declaration mentioned in the precedent 


ſections, are to be removed from London, &c. by force of 


(a) See ante 
page 47. 


Female Popiſn 
recuſant con- 
vi& who ſhall 
not conform 
within twelve 
months before 
the death of 
her huſband, 
ſhall forfeit 
two thirds of 


her jointure., 
: 0 


But ſee the 37. 
Geo. 3. c. 32. 


ante, page 49. 


1. Will. & Mary, c. g. which is ſet forth more at large in 
Chap. 14. Sect. 3. + But by 31. Geo. 3. c. 32. ſ. 19 this laſt- 
mentioned act ſhall not extend to any perſon profeſſing the 
Roman Catholick religion who ſhall take and ſubſcribe the 
oath of allegiance, abjuration, and declaration, therein ap- 
pointed (a) to be taken and ſubſcribed. | 


Sect. 19. As to THE FIRST of the above-mentioned for- 
feitures, viz. that of two parts of a jointure or dower, it 
is enacted by 3. Jac. 1. c 5. f. 10. That every married 
* woman, being a Popiſh recuſant convict (her huſband 
<& not ſtanding convicted of Popiſh recuſancy), who ſhall 
not conform herſelf and remain conformed, but ſhall 
& forbear to repair to ſome church or uſual place of com- 
« mon prayer, and there to hear divine ſervice and ſer- 
* mon, if any then be, and receive the ſacrament of the 
Lord's Supper, according to the laws of this realm, with- 
in one year next before the death of her ſaid huſband, 
& ſhall forfeit to the king the profits of two parts of her 
jointure and dower of any hereditaments of her ſaid huſ- 
& band, &c.” 


Fac. 


2 — — A ay 


Ch. 12. Or POPISH RECUSANCY. I 


Sec. 20. As to THE SECOND of the aboye-mentioned for- Popiſh recu- 
fcitures, v/z. that of twenty pounds, &c. for not receiving "_ pers 
the ſacrament yearly after conformity, it is enacted by W ; 
z. Jac. I. C. 4. f. 2, 3. © That if any Popiſh recuſant con- crament, &c. 
« vict, who hath conformed himſelf to the Church, &c. forfeits 2ol. 
« ſhall not receive the ſacrament in his own pariſh church, 

« &c. within one year after his conformity, he thall forfeit 
« twenty pounds, and for the ſecond year forty pounds, and 


for every year after /ixty pounds, & c. 


$28. 21. As to THE THIRD of the above-mentioned for- Popiſh recu- 
feitures, viz. that of one hundred pounds for an unlawful fant married 
marriage, it is enacted by 3. Jac. 1. c. 5. ſ. 13. That e 3 
« every Popiſh recuſant convict who ſhall be married to a Cg 
„woman who is no inheritrix otherwiſe than according to England, for- 
„ the Church of England, ſhall forfeit one hundred feits 100l. 
„ pounds.” 


Se4. 22. As to THE FOURTH of the above-mentioned for- Popiſh recu- 
feitures, v/z. that of one hundred pounds for the omiſſion _ . 
of a lawful baptiſm, it is enacted by 3. ſac. 1. c. 5. ſ. 14. „ 1 
That every Popiſh recuſant who hall ſe his or m 

hat every Popiſh recuſant who ſhall not cauſe bis or tiſm. 
„her child to be baptized, within one month after its 
„birth, by a lawful miniſter, &c. ſhall forfeit one hundred 
pounds, &c.“ | 


Se. 22. As to THE FIFTH of the above-mentioned forfei- Popiſh recu- 
tures, viz. that of twenty pounds for an unlawful burial, fant forfeits 
it is enacted by 3. Jac. 1. c. 5.1. 15. That if any Popiſh 201. for untaw- 
„ recuſant, not being excommunicate, ſhall be buried in ful bartl. 

* any other place than in the church or church-yard, or 
„ not according to the eccleſiaſtical laws of this realm, 
the executors, &c. of ſuch recuiant, knowing the ſame, 
« or the party that cauſeth him to be ſo buried, ſhall forfeit 
% twenty pounds, &c.“ 


Set. 24. As to the inconvenience to which all ſuch of- [uſtices of the 
fenders are liable, viz. that of having their houſes ſearched peace and ma- 
for reliques, &c. it is enacted by 3. Jac. 1. c. 5. ſ. 26. Eiſtrates may 
That any two juſtices of peace, and all mayors, bailiffs, e _— 
“ and chief officers of cities and towns corporate, in their piti recufants 
reſpective juriſdictions, may ſcarch the houſe and lodg- convict for re- 
ings of every Popiſh recuſant convict for Popiſh books ques. 
and reliques; and that if any altar, pix, beads, pictures, 
or ſuch like Popiſh relique, or any Popith book, be 
found in the cuſtody of ſuch perſon, as, in the opinion 
* of the ſaid juſtices, &c. ſhall be unmeet for him or her 
to have or uſe, it ſhall be defaced and burut, if it be meet 
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If a marricd 
woman con— 
victed of recu- 
ſancy ſhall not 


conform with- : 


in three 
months, her 
huſband ſhall 
Pay 10l. a- 
month. 


Popich recu— 
(ant convict 
may be pu- 
3i!hed ror har 
bouring recn- 
ſants, unleſs 
hie be qualificd 
under 31. Geo. 
3. 432. 


Or POPISH RECUSANCY. BI. 


„ to be burnt; and if it be a crucifix, or other relique of 
& any price, the ſame ſhall be defaced at the general quar- 
c ter-{eſſions in the county where it ſhall be found, and 
* then reſtored to the owner.“ 


Seat. 25. As to the inconvenience to which ſuch of 
fenders, being femes covert, are liable, viz. that of being 
committed, it is enacted by 7. Jac. 1. c. 6. ſ. 28. * That 
„if any married woman, being a Popith recuſant convict, 
© ſhall not within three months after her conviction con- 
& form herſelf, and repair to church and receive the ſacra- 
« ment, &c. the may be committed to priſon by one of the 
„ privy council, or oy the bithop, if the be a baroneſs, ar 
if under that degree by two juſtices of peace, whereof one 
„ to be of the quorum, there to remain till ſhe perform, 
« &c. unleſs the huſband will pay to the king ten pounds a- 
« month for her offence, or elle the third part of all his 
lands, &c. at the choice of the huſband, &c.” 


II. How far ſuch recyſants make others liable to be pu- 
niſhed, 


$-#. 26. It is to be obſerved, that the buſband of a Popiſh 
recuſant convict is not only liable to the toi feiture of ten 
pounds a month for the abſence of any of his tervants from 
church, by force of 1. Jac 1. which is ſet forth more at 
large in the foregoing Chapter, but is alſo “ utterly diſabled,” 
by the ninth paragraph of the ſaid ſtatute, * to exerciſe any 
„ publick office or charge in the commonwealth by himſelf 
or by his deputy (except iuch hutband- bimſclt, and his 
children which thall be above the age of nine years abid- 
ing With him, and his fervants in the houſehold, ſhall. 
once every month at leaſt, not having any reaſonable ex- 
„ cule to the contrary, repar to ſome church or chapel 
& nſual for divine ſervice, and there hear divine ſervice; 


and the faid huſband, and ſuch his children and ſervants 


The houſe of 
a Papiſt may 
he fearched 
for books. 


Bur no perſon 
qqualitic q Ui1- 

der 21.(3c0. 3, 
e. 32 lhall ve 


„ as are of meet age, receive the ſacrament of the Lord's 
„Supper at ſuch times as are limited by the laws of this 
„realm, and do bring up his faid children in the true re— 


„ ligion“). 


Sec. 27. Allo it is farther enacted by the ſaid ſtatute of 
3. Jac. 1. c. 5. ſ. 26 hat the houſe of one whoſe wife 
« 18 a Popiſh reculant convict, inay be fearched by any two 
« juſtices of peace, &c. for Popita books, &c.” 


+8 dt. 28. But now it is enacted by the 31. Geo. 3. c. 32 
That no perſon proteſſing the Roman Catholick religion, 
who ſhall take and fublicribe the cath before-mentioned, 

N © tha] 
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Lad 


« 
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e ſhall be convicted or proſecuted upon any of the ſtatutes liable for har. 
for keeping or having any ſervant, or other perſon, being 3 _= 
« a Papifl, or reputed Papiſt, or perſon profeſſing the Po- : 8 
« piſh religion, who ſhall not ſo reſort or repair to his or 
c her pariſh church or chapel, or ſome ſuch other uſual place 
« of common prayer,” 


+ Sef?. 29. And by the ſaid ſtatute 31. Geo. 3. C. 32. ſ. 4. or be proſe- 

No perſon who ſhall take and ſubſcribe the oath therein cuted on anxof 

appointed to be taken and ſubſcribed, ſhall be preſented, . 
indicted, ſued, impeached, proſecuted, or convicted in ing Pap;Pt, or 
any civil or ecclefiaſtical court of this realm, for being reputed Papiſt; 


A PAPIST, or a reputed PAPIST, 


La 


0 
c 
« 


** 


* 


4 


R XK 


4 


+ Sea. zo. And by the ſaid ſtatute 31. Geo. 3. c. 32. 1. 3. or for not re- 
No perſon profeſſing the Roman Catholick religion who ſorting to 
ſhall take and ſubſcribe the ſaid oath, as before-men- 2 
tioned (a), ſhall be convicted or proſecuted upon, or ing ww. 
liable to be proſecuted upon, any of the before-men- turgy of the 
tioned ſtatutes (5), or upon any other ſtatute, 5 indict- Church of 


« ment, information, action of debt, or otherwiſe, or in England. 
[4 


Lay 


6 
. 
5 


0 
$ 
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„ pariſh church, or ſome other uſual place of common 46. 
prayer, to hear divine ſervice according to the rites of (4) Ante, p. 
* THE CHURCH OF ENGLAND.” 49. 


CHAP. 


any eccleſiaſtical court, for not reſorting to his or her (a) Ante, p. 


* 


CHAPTER THE THIRTEENTH. 


OF 14 OR HEARING MASS. 


No pps S to the offence of ſaying or hearing maſs, it is enaQted 
mall ſay Mass. by 22. Eliz. c. 1. ſ. 4. That every perſon who ſhall 
Dyer 203, « ſay or 1 maſs, being thereof lawfully convict, ſhall for- 
4. Comm. 56. « feit two hundred marks, and be committed to priſon in 
7.15. the next gaol, there to remain by the ſpace of one year, 

„ and from thenceforth till he have paid the ſaid ſum of 
3. Jac. 1. ch. 8. « two hundred marks; and that every perſon who ſhall 
2. Show. 216. „ willingly hear maſs, ſhall forfeit the "iN. of one hundred 
© marks, and ſuffer a year's impriſonment.” 


Except in the GSe#. 2. And it is enacted by 11. & 12. Will. 3. c. 4. 


houſe of a fo- ſ. 2, 3, 4, 5. That every perſon who ſhall apprehend 
reigu mmiſter; 4 any Popiih biſhop, prieſt, or jeſuit, and proſecute him 
* to conviction for faving maſs, or exerciſing any other 
part of the function of a Popiſh biſhop or prieſt, ſhall 
receive one hundred pounds of the ſheriff; and that every 
„ ſuch Popiſh biſhop, &c, (except, being a foreigner, he be 
«© entered in the ſecretary's office, and officiate only in the 
* houſe of a foreign miniſter) ſhall be adjudged to perpe- 
„ tual impriſonment.” | 


or except + $277, 3. But by 18. Geo. 3. c. 60. it is enacted, „ That 


_ - Wage ce the abovementioned clauſes of 11. & 12. Will. 3. are re- 


taken the oath 
required by “ prieſt, jefuit, or ſchoolmaſter, ſhall have taken and ſub- 


19. Geo. c. {cribed the oath, (in the words as recited in the ſaid ſta- 
02, ++ tute of Geo. 3.) before he ſhall have been apprehended, 
* or any proſecution commenced againſt him.“ 


And no perſon + 8:2. 4. And by 31. Geo. 3. c. 32. ſ. 4. it is enacted, 
eee, en * That no perſon who ſhall take and ſubſcribe the oath 
ated by herein-beiore appointed to be taken and ſubſcribed in 
21. Geo. z. c. manner hereby required, ſhall be preſented, indicted, 
32. ſhall be © fued, 1mpcached, proſecuted, or convicted, in any civil 
proſecuted on 6 gr ecclefiaſtical court of this realm, for being a Papiſt, 
ee rfrgal * or reputed Papiſt, or for proteiſing or being educated in 
bearing or ſay. © the Popiſh religion, or for hearing or ſaying mals, or 
ing Mas, for being a prieſt or deacon, or entering or belonging to 
any eccleiialtical order or community of the Church of 
Rome, or for being preſent at, or performing or obſery- 

ing any rite, ceremony, practice, or oblervance of the 


6& Popith 


% pealed,” provided, by ſ. 5. * that ſuch Popiſh biſhop, 
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« Popiſh religion, or maintaining or aſſiſting others 
« therein. | 


+ Sed. 5. By 31. Geo. 3. c. 32. ſ. 5. © Provided always, But no aſſem- 
« that no place of congregation, or aſſembly for religious bly for religi- 
« worſhip, ſhall be permitted or allowed by this act, until _ wor ſhip 
40 , UE *& ECL? all be al- 
the place of ſuch meeting ſhall be certified to the juſtices (| 
« of the peace, at the general or quarter {eſhons of the this act till it 
« peace for the county, city, or place in which ſuch meet- ſhall be certi- 
ing ſhall be held, and until the place of ſuch meeting fied to the 
« ſhall be recorded at the ſaid general or quarter ſeſſions 1 
« the clerk of the peace whereot 1s hereby required to re= *' * 
„cord the ſame, and to give a certificate thereof to ſuch 
« perſon as ſhall demand the ſame, for which there ſhall 
« be no greater fee or reward taken than the ſum of fix- 
« pence; and that no perſon in holy orders, or pretended nor ſhall any 
6 i ly orders, whether as prieſt, or as a minifter of any Peron Per- 
wg nu a P 5 Bs Y form any ec- 
« other higher rank or order, ſhall perform any ecclefi- 1.gagical 
« aftical function, or otherwiſe officiate in any ſuch place function 
of meeting, until his name, and his deſcription, as a therein until 
«« prieſt or miniſter, ſhall have been recorded at the quarter 2 e 
or other general ſeſſion of the peace for the county, or „ 7 
„ other diviſion, or place, in which ſuch place of meeting the peace. 
„ ſhall be ſituate, by the clerk of the peace of the ſaid court; 
* whois hereby required to record ſuch name and deſcrip- 
« tion accordingly, upon demand by ſuch perſon, and upon 
payment of fixpence as a fee or reward, and 1hall give a 
certificate thereof to ſuch perſon as ſhall from time to 
time demand the ſame, for which certificate no greater 
© fee or reward ſhall be taken than two ſhillings; and no 
«« prieſt or miniſter of any rank, in holy orders, or pretend» 
© ed holy orders, who ſhall officiate in any ſuch place of meet- 
ing, not ſo recorded as aforeſaid, ſhall be deemed to be 


« within the benefit of this act, for any purpoſe whatſoever. 


* 


„ Sea. 6. By 31. Geo. 3. c. 32. ſ. 6. © Provided, that if No ſuch place 
*« any aſſembly of perſons profeſſing the Roman Catholick of aſſembiy 20 

religion ſhall be had in any place for religious worthip ?* 1 

„with the doors locked, barred, or bolted during any 85 9 

** time of ſuch meeting together, all and every perſon and 

“ pzrſons who ſhall come to or be at ſuch meeting, ſhall 

not receive any benefit from this law; but, notwith- 

* ſtanding having taken the aforeſaid oath of allegiance, 

% abjuration, and declaration, ſhall, from the time of con- 

* viction, be liable to the ſame pains and penalties for 

*« ſuch their meeting, as if this act had not been made.“ 


+ Sec. 7. By 31. Geo. 3. c. 32. ſ. 9. Provided always, Laws for fre- 


« that all the laws made and provided for the frequenting of cucnting of 
„ divine divine fervice 


wo . — . — > wa 


ads Prada,” 
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to continue n“ divine ſervice on the Lord's day, commonly called Sun- 


force. 


Penalty on 
perſons diſ- 
turbing con- 


Eregarions, or 
miſu 


ſing 
prieſts. 


The act not to 
extend to R- 
man Catholick 
ecclefiaſlicks in 


certain cales; 


nor to exempt 

Roman Ca- 

tholicks from 
aying tithcs, 
8. 


nor to repeal 
any part of 
26. Geo. 2. 


cap. 33+, &c. 


cc 
cc 
(14 
cc 
«6 


day, ſhall be ſtill in force, and executed againſt all pet- 
ſons who ſhall offend againit the ſaid laws, unlefs ſuch 
perſons ſhall come to ſome congregation or aſſembly of 
religious worſhip permitted by this act, or the toleration 


act.” : 


+ Seck. 8. By 31. Geo. 3. c. 32. 1. 10. it is further enacted, 
That if any perſon or e do and ſhall, willingly and 
of purpoſe, maliciouſly or contemptuouſly come into 
any place of congregation, or aſſembly of religious wot- 
ſhip, permitted by this act, and diſquiet or diſturb the ſame, 
or miſuſe any prieſt, miniſter, preacher, or teacher therein, 
ſuch perſon or perſons, upon proof thereof before any 
juſtice of the peace, by two or more ſufficient witneſſes, 
ſhall find two ſureties of the peace, to be bound, by re- 
cognizance, in the penal ſum of fifty pounds, and, in 
default of ſuch ſureties, ſhall be committed to priſon, 
there to remain till the next general or quarter {lon 
and, upon conviction of the ſaid offence at the ſaid ge- 
neral or quarter ſeſſions, ſhall ſuffer the pain and penalty 
of twenty pounds, to the uſe of the king's majeſty, his 
heirs and Were. | | 


+ Set. 9. By 31. Geo. 3. c. 32. ſ. 11. “ Provided always, 
that no benefit in this act contained ſhall extend, or be 
conſtrued to extend, to any Roman Catholick eccleſiaſtick 
permitted by this act, _ ſhall officiate in any place of 
congregation or aſſembly for religious worihip permitted 
by this act with a /eple and bell, or at any funeral in 
any church or church-yard, or who ſhall exerciſe any 
of the rites or ceremonies of his religion, or wear the 
habits of his order, fave within ſome place of congrega- 
tion or aſſembly for religious worſhip permitted by this 
act, or in a private houſe, where there ſhall not be more 
than five perſons aſſembled, beſides thoſe of the houſehold, 
or who ſhall not previouſly to his ſo officiating or exer- 
ciſing his functions as aforeſaid have taken and tubſcribed 
the oath of allegiance, abjuration, and declaration hereb 

appointed to be taken as aforeſaid.” | 


+ Seat. 10. By 31. Geo. 3. c. 32. ſ. 12. PROVIDED ALso, 
That nothing herein contained ſhall he conſtrued to 
exempt any ſuch perſon profeſſing the Roman Catholick 
religion from paying tithes or other parochial duties, or 
any other dutics to the church or miniſter, or from any 
proſecution in any eccleſiaſtical court, or elfewhere, 
for the ſame; or to repeal any part of THE MARRIAGE 
ACT, or any parts of any other ſtatutes concerning mar- 

| 6& T1ages ; 
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« riages; or to give any eaſe, benefit, or advantage to any 
« perſon who ſhall, by preaching, teaching, or writing, 
« deny or gainſay the oath of allegiance, abjuration, and 
« declaration, herein-before mentioned and appointed to 
« he taken as aforeſaid, or the declarations or doctrines 
« therein contained, or any of them; or to repeal or affect 
&« any law now in force concerning the right or ſucceſſion 
« to, or the limitation of the crown.“ 


+ Set. 11. By 31. Geo. 3. c. 32. ſ. 8. Every prieſt, or Miniſters of 
other perſon in holy orders, or pretended holy orders, any Roman 
„being a miniſter, teacher, or preacher of any congre- Catholick 
« gation of perſons profeſſing the Roman Catholick reli- S take 
« gion, who ſhall take and ſubſcribe the aforeſaid oath of the aforeſaid 
& allegiance, abjuration, and declaration, in manner herein- oath, exempt- 
before preſcribed, ſhall from thenceforth be exempted ed from ſerv- 
„ from ſerving upon any jury, or from being choſen or s n Junes, 
« appointed to bear the office of churchwarden, overſeer of 
the poor, or any other parochial or ward office, or other 
« office, in any hundred of any ſhire, city, town, pariſh, 

* diviſion, or wapentake.“ 
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THE offence of refuſing to make a declaration againſt 


ſome of the principal doctrines of the Popith religion 


| 
| CHAPTER THE FOURTEENTH. t 
Or NOT MAKinG A DECLARATION AGAINST ſt 

© POPERY. | 0! 


puts all perſons under the following reſtraints : FIRST, From 
ſitting in parliament. SECONDLY, From holding a place 
at court. IHIRDLVY, From living within ten miles of Lon- 
don. FoUuRTHLY, From keeping arms. FIFTHLY, It puts 
them under a diſability of preſenting to a church. 


licks reſtrained 

from ſitting in 
the houſe of 
peers or in the 
houſe of com- 
moni. 


1. Geo. 1. c. 
13. 


Roman Ca- 
tholicks re- 
ftraincd from 


ar COUT i. 


Roman Catho- - Sena f 3 
viz, that which relates to the ſitting in parliament, it is 


Sect. 1. As to THE FIRST of the above-mentioned reſtraints, 


enacted by 30. Car. 2. ſt. 2. c. 1. That no peer ſhall vote 


66 
ce 
40 
cc 
cc 
40 
T 
cc 
cc 
40 
T 
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or make his proxy in the houſe of peers, or fit there dur- 
ing any debate; and that no member of the houſe of 
commons ſhall vote or fit there during any debate after 
the ſpeaker is choſen, until ſuch peer or member ſhall 
take the oaths of allegiance and ſupremacy, and make à de- 
claration of his belief that there 1s no tranſubſtantiation in 
the ſacrament of the Lord's Supper; and that the invo- 
cation or adoration of the Virgin Mary, or any other 
ſaint, and the ſacrifice of the mals, as they are now uſed 
in the Church of Rome, are ſuperſtitious and idolatrous, 
&c. on pain that every ſuch offender ſhall be adjudged a 
Popith recuſant convict, and diſabled to hold or execute 
any office, &c. or from thenceforth to fit or vote in 
either houſe of parliament, to ſue in law or equity, or 
to be guardian, executor, or adminiſtrator, or capable of 


any legacy or deed of gift, and ſhall forfeit for every wil- 


ful offence five hundred pounds.” 


$2. 2. As to THE SECOND of the above-mentioned re- 


ſtraints, viz. that which relates to the holding a place at 


holdingaplace court, it was enacted by the 30. Car. 2. ſt. 2. ſ. 
66 


cc 
40 
«6 
66 
66 


16. 


os 


12, 13. 
That every ſworn ſervant to the king ſhall wks the fad 
oaths, and make the declaration in chancery, the next 
Term after he ſhall be ſo ſworn a ſervant, &c. and that if 
any ſuch perſon neglecting fo to do, thould adviſedly 
come into or remain in the preſence of the king or queen, 
or come into the court or houſe where they or any of 
them reſide, he ſhall ſuffer all the penalties expreſſed in 


the foregoing ſection, unleſs ſuch perſon ſo coming into 
| the 


- 
© 


W Bond 


« the king's preſence, ſhall firſt have licence ſo to do.” But 
this clauſe of the ſtatute is repealed by 2. Geo. 2. c. 31. ſ. 9. 


Sect. 3. As to THE THIRD of the above-mentioned re- Repnted Ca- 
ſtraints, v:z. that which relates to the living within ten miles tholicks who 
of London, it is enacted by 1. Will. and Mary, c. 9g. «© That $6 HO 
« every juſtice of peace in London and Weſtminſter, and and remain in 
«© within ten miles thereof, ſhall cauſe to be arreſted and London or 
brought before him all reputed PAPIS s (except foreign- within 7er 
« ers, being merchants, or menial ſervants to ſome ambaſ- mee: 3 
« {ador or public agent, and except all ſuch as uſed ſome % e 

P gent, P 1 4 Popt/b recu- 

« trade, myſtery, or ſome manual occupation at the time e convie, 
« of the faid act in London, &c. and alſo except all ſuch unleſs 2 
« perſons as had their dwelling in London, &c. within fix fedast _ 
„ months before the thirteenth of February 1688, and no W ½ J. 
« dwelling elſewhere, and certified their names to the ſeſ- Wh : 

„ fſions before the firſt of Auguſt 1689), and that every 

« ſuch juſtice ſhall tender the ſaid declaration to every ſuch 

« perſon, and that every ſuch perſon refuſing the ſame, 

« and afterwards remaining in London, &c. or within ten | c 
« miles thereof, or being certified to the king's bench or _ ch. a 
« quarter ſeſſions, at the next Term or ſeſſions, as having 
* refuſed to make the ſaid declaration, and neglecting to 
« make the ſame in ſuch court, ſhall ſuffer as a Popiſh re- 
„ cuſant convict, &c.”—But by 31. Geo. 3. c. 32. f. 19. it 
is enacted, ** ſhall not extend or be deemed, taken, or 
*« conſtrued to extend to any perſon profeſſing the Roman 
„Catholic religion, who ſhall rake and ſubſcribe the oath 


of allegiance, abjuration, and declaration therein ap- 
pointed to be taken and ſubſcribed.“ | 


Vide ante 47» 


Leer. 4. As to THE FOURTH of the above-mentioned No perſon 
reſtraints, 9/2. that which relates to the keeping arms, it is ſuſpected of 
enacted by 1. Will. and Mary, c. 15. That any two „ 
juſtices of the peace may and ought to tender the ſaid de- e is 3 
claration to any perſon whom they {ball know or ſuſ- juſtices, ſuall 
pect, or have information of, as being a Papiſt, or ſuſ- refuſe to take 
« pected to be ſuch; and that no ſuch perſon ſo required, be cths, &c. 
© and not making and ſubſcribing the ſaid declaration, or in, 
not appearing before the ſaid juſtices upon notice to him munition. But 
* given, or left at his uſual abode, by one authorized by no perſon ſhall 
„ warrant under the hands and ſcals of the ſaid juſtices, be proſecuted 
* ſhall keep any arms or ammunition, or horſe above the ens 
„value of five pounds, in his own poſſeſſion, or in the mens. pe 
e poſſeſſion of any other perſon to his vſe (other than ſuch 
* neceſſary weapons as ſhall be allowed him by the quarter $ee ch. 12. f. 
* ſelſions for the defence of his houſe or perſon), and that 17. 

* any two juſtices of peace, by warrant under their hands 
„and feals, may authoriſe anv perſon in the day-time, with 
Vol. I. «« is 


Ch. 14. NON-DECLARATION Ac aH POPERY. 65 


—_ PET? 190% 449%, * 


. oa Sp rn W 
— — * „S 8 
„ — — 2 8 
I ns ons ry — 


- 
Le — 


66 NON-DECLARATION acainsr POPERY. Bk. J. 


| 


ce the aſſiſtance of the conſtable or his deputy, or the tith- 
„ jing-man, to ſearch for all ſuch arms, &c. and horſes, 
« and ſeize them to the king's uſe; and that the ſaid juſ- 3 
« tices ſhall deliver the ſaid arms and ammunition at the i 
« next quarter ſeſſions in open court; and that whoever 
& ſhall conceal, &c. or ſhall be aiding to the concealing 
c any ſuch arms or horſes, ſhall be committed to the com- 
„ mon gaol, by warrant under the hands and ſeals of any 
« two juſtices of peace, and alſo forfeit treble the value; 
& and that thoſe who diſcover any ſuch arms or ammunition, 
« ſo as the ſame may be ſeized, ſhall have the full value 
„ thereof, to be awarded to them by the ſeſſions, &c. and 
& that ſuch refuſers of the ſaid declaration, &c. ſhall be 
« diſcharged whenever they ſhall make the fame.” —But by 
31. Geo. 3. c. 32. 1. 18. No perſon ſhall be ſummoned to 
make the declaration, or be proſecuted for not obeying 
„ ſuch ſummons.” | 
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Papiſts are Seck. 5. FIFTHLY. As to the above-mentioned diſability 
diſabled from of preſenting to a church, it is enacted by 1. Will. and Mary, 
preſenting to c. 20. That whoever ſhall refuſe to make the ſaid declara- 
ashurch. 4 tion upon ſuch a tender thereof as is preſcribed by the ſaid 

& act, ſhall be diſabled to preſent to any benefice, &c.” But 

it ſeems needleſs to ſet forth the clauſe of the ſaid ſtatute 
l relating to this matter at large in this place, inatmuch as, 
i By 4. Geo. 3. by 12. Ann. c. 14 „All perſons whatſoever making pro- 


| * 8 & fethon of the Popith religion, are under the like diſ- 
it 8 nn & ability,” as will appear from ch. 15. ſect. 6, 7, &c. 


double land-tax, if they do not conform in the manner directed by the act. 


CHAP- 


Ch. 18 


CCC 
Or PROMOTING THe POPISH RELIGION. 


O FFENCES in promoting or encouraging the Popiſh 1. Comm. 451. 
religion ſeem to be reducible to the following heads: 4 Comm. 55. 
FirsT, Giving or receiving Popiſſi education: SECONDLY, “““ 
Proſeſſing the Popith religion: IHIR DLV, Buying or ſel- 
ling Popiſh books. | | 

[. Giving or receiving Popiſh education. 

S$e4. 1. This depends upon ſeveral flatutes. And perfons edu« 
firſt it is enacted by 1. Jac. 1. c. 4 f. 6, 7. That if cating Proteſ- 
« any perſon or perſons under the king's obedience ſhall tant children 
„go or ſend, or cauſe to be ſent, any child, or any other or 
„ perſon under their or any of their government, beyond the t be educated 
„ ſeas, out of the king's obedience, to the intent to enter intheCarbolich 
« into, or reſide in, or repair to any college, &c. of any 4b ſhall for- 
„ Popiſh order, profeſſion, or calling, to be inſtructed, per- _— — ou 
« ſuaded or ſtrengthened in the Popith religion, or in any 3; 
« ſort to profets the ſame, every ſuch perſon ſo ſending ſuch Andr. 104 
„ child, &c. ſhall forfeit 1ool and every ſuch perſon, ſo Lucas 113. 

« paſſing or being ſent, &c. ſhall in reſpect of him or herſelf 356: f 
„only, and not in reſpect of any of his heirs or poſterity, ger Fe N 
& be diſabled to inherit, purchaſe, take, have or enjoy, any Comyns 205. 
profits, hereditaments, chattels, debts, legacies, or ſums of 

money, &c. whatſoever: and that all eſtates, . terms, 

© and other intereſts. whatſoever to be made, ſuffered, or 

done, to the uſe or behoof of any ſuch perſon, or upon 

any truſt or confidence, mediately or immediately, to or 

(for the benefit or relief of any tuch perſon, ſhall be ut- 

* terly void.“ 

Ste. 2. And it is farther enacted by 3. Jac. 1. c. 5. ſ. 16. The children 
hat if the children of any ſubject within the realm {the of Enyliſh 
« ſaid children not being . mariners, merchants, or ſubjects who 
their apprentices or factors) ſhall be ſent or go beyond e a 
« ſea, to prevent their good education in England, or for jour li. 
*any other cauſe, without the licence of the king or ſix of cence, ſhall be 
his privy council (whereof the principal ſecretary to be diſabled until, 
« one) under their hands and ſeals, that then every ſuch 2 
child thall take no benefit by any gift, conveyance, deſcent, SL I | 
« deviſe, or otherwiſe, of or to any hereditament or chattel, xc. : 
till ſuch child, being of the age of eighteen years or above, Keb. 263. 
take the oath of obedience before ſome juſtice of peace of Vide 3. Bac. 

* the county, liberty, or limit, where the parent of ſuch ns 204 08 
2 ** child there cited. 
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Vide 11, & 12. 
Will. 3. c. 4. 
18. Geo, 3. ch. 
60. 


„ goods, &c. And that whoever ſhall ſend ſuch child over 


Perſons who 
ſhall gothem- 
ſelves, or ſend 
others abroad, 
to be trained 
up in 667 ane 
nery or Popith 
ſeminary, tnall 
be diſabſed, 
and forfeit 
their eſtates . 
rral and per- 
tonal 


unleſs ſuch 
cclon (hall 
4: qualified as 
the 31. Gco. 3. 
C. 32. directs. 
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« child did and ſhall inhabit; and that in the mean time the 
& next of kin to ſuch child, who ſhall be no Popiſh recuſant, 
&« ſhall have the ſaid hereditaments, &c. fo given, &c. until 
„ ſuch child ſhall conform, &c. and take the ſaid oath, and 
e receive the ſacrament: and that after ſuch conformity, &c. 
* he who hath received the profits of the ſaid hereditaments, 
Kc. ſhall account for the ſame, and in reaſonable time 
„make payment thereof, and reſtore the value of the ſaid 


« ſeas, ſhall forteit one hundred pounds.“ 


Se. 3. Allo it is enacted by 3. Car. 1. c. 2. That if 


& any perſon under the obedience of the king ſhall go, or 
„ ſhall convey or ſend, or cauſe to be ſent or conveyed, any 
& perſon out of the king's dominions, into any parts beyond 


the ſeas, out of the king's obedience, to the intent to 


enter into, or be reſident or trained up in, any priory, 
„ abbey, nunnery, Popiſh univerſity, college, or ſchool, or 
© houle of Jeſuits, prieſts, or in a private Popith family, 


and ſhall be there by any Popiſh perſon inſtructed, per- 
ſuaded, or ſtrengthened in the Popiſh religion in any 


„ ſort to profeſs the ſame ; or ſhall convey or ſend, or 
« cauſe to be conveyed or ſent, any thing towards the 
maintenance of any perſon ſo going or ſent, and trained 
* and inſtructed, as is aforeſaid, or under the colour of any 
„ charity towards the relief of any priory, &c. or.religious 
« houſe what ſogver; every perſon fo ſending, &c. any ſuch 
*« perſon or thing, and every perſon paſſing or ſent, being 
thereof convicted, &c. ſhall be diſabled to proſecute any 
* {u:t in law or equity, or to be executor or adminiſtrator to 
any perſon, be capable of any legacy or deed of gift, or to 
bear any office within the realm; and ſhall forteit all his 
„goods and chattels, with all his hereditaments, offices, 
and eſtates of freehold, during his life.“ | 


But by the 31. Geo. 3. c. 32. f. 4. No perſon who 
„ ſhall take and ſubſcribe the oath beforementioned ſhall 
© be preſented, indicted, ſued, impeached, proſecuted or con- 
e yicted for being a papiſt, or reputed papiſt, or for pro- 
« teſting or being educatedin the Popiſh religion, or for en- 
„ tering into, or belonging to any eccleſiaſtical order or 
community ot the Church of Rome, or for maintaining 
or aſſiſting others therein.” ; 


II. Profeſſing the Popiſh religion is puniſhed with the 


following diſabilities: FIRST, Of taking an eftate in lands: 


SECONDLY, Of preſenting to a. church. — And with the 


following reſtraints: FIRST, From keeping ſchool!: 


SECONDLY, , 


oor 


wy 
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SECONDLY, From withholding a competent maintenance 
from a Proteſtant child. 


Se.4. As to THE FIRST of theabovementioned diſabilities, No perſon 
vi, that of taking an eftate in lands, it is enacted by 11. proteſing the 
& 12.W. 3. c. 4. Thatevery perſon educated in or profeſſing / „ 
« the Popith religion who ſhall not, within fix months after fall take any 
« the age of eighteen years, take the oath of allegiance and eſtate in lands, 
« ſupremacy, and ſubſcribe the declaration againſt popery b, deicent,de- 
& mentioned in 30. Car. 2. ſtat. 2. chap. 1. in the chancery, you _ : 
„Or king's bench, or quarter ſeſſions of the county where Ras 
&« ſuch perſon ſhall reſide, ſhall in reſpect of himſelf or her- 1. Atk. 526. 
ce ſelf only, and not in reſpe& of any of his or her heirs or 337. 

« poſterity, be diſabled to inherit or take by deſcent, deviſe, 2. Ak. 65. 

« or limitation, inpoſſeſſion, reverſion, or remainder, any 3 
„lands, tenements, or hereditaments, in England or Wales, 45. * 
« &. And during the life of ſuch perſon, and until he 8. Mod. 167. 
& take the ſaid oaths, &c. his nextof kin, being a Proteſtant, 2· P. Will. 5. 
„ ſhall enjoy the ſame, without being accountable for the 8. 0 

&« profits, but ſhall not do wilful waſte under pain of for- 1 NM 
« feiting treble damages to the party ſo diſabled: and all Strange 1096. 
« Papiſts, or perſons making profeſſion of the Popiſh reli- 1.P.Will. 353. 
gion, are diſabled to purchaſe in their own names, or the Cowl, 465. 
names of others, to their uſe or in truſt for them: and ill. 176. 
« all eſtates, terms, and other intereſt and profits whatſoever, 

ce out of lands made to their uſe, or on any truſt, mediately 


„or immediately, for their benefit, are void.“ 


Set. 5. In the conſtruction hereof it was reſolved by the , Mod. 172. 
Houſe of Lords, in Roper's caje, That the deviſe of the re- 181. ut a 
ſidue of money ariſing from the ſale of an eſtate appointed to Papiſt tenane 


be fold for payment of debts, &c. is within the ſtatute, in tail who 
tufters a reco- 


very to himſclt in fee in order to make a marriage ſettlement, is not a purchaſer with- 
in the act. Str. 267. | | G 


+ Butby 18. Geo. 3. c. 60. the above clauſe in the ſtatute Except the 
of William the Third is repealed, and all perſons having or — 
claiming any lands, tenements or hereditaments, under titles e e 
not hitherto lirigated, ſhall enjoy the ſame as if the ſaid act ,, fhall quali- 
of m. and 12. Wil, 3. c. 4. had not been made, provided fy under the 
always, that all ſuch perſons, within the ſpace of fix ca- 18. Geo. 3. & 
© lendar months after thc paſſing of this act, or of the ac- ““ 
© cruing of his her or their title, being of the age of 
„ twenty-one years; or within ſix months after he or ſhe 
„ ſhall attain the age of 21 years, or being of unſound mind, 
or in priſon, or beyond the ſeas, then within fix months 
+ aiter ſuch diſability removed, ſhall take and ſubſcribe the 
bath in the words as recitcd in the ſtatute.“ Which oath 
the courts of record and chancery at Weſtminſter, in Wales, 

3 F 2 Cheſter, 


3 


4. Burn 23. 
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Papiſts can- 
not pretent to 
a church. 


Mortgages 
or truſtees of 
Papiſts diſ- 
abled from 
preſenting to 
a church ; 


and the or- 
dinary way 
examine the 
perſon pre- 
fenting to diſ- 
cover lecret 
truſts. 


Precedent of a 
title made un- 
dar theſe ſta- 
tutes. 

Lut. 1103. 


And every 
grant ot any 
advowtion by 
any papiſt 
fall be void. 
1. Teo. 1. ft. 2. 
ch. 8 5 

3. Geo. 1. ch. 
18. 


Cheſter, Lancaſter, Durham, or any general or quarter 
ſelſions of the peace, of any county or place i in England are 
required to adminiſter and to regiſter, 


$4. 6. As to THE SECOND of the abovementioned diſ— 


8 viz. that of preſenting to a church; by 3. Jac, 


5. f. 18, 19, 20, 21. and 1. Wiil. and Mar. c. 20. this 
als, lity extended only to Popila reculants convict, and 
perſons refuſing to make the declaration againtt Popery 
mentioned in 30. Car. 2. it. 2. | 


But it is ena ed by 12. Ann. qt. 2. c. 14. That every 
<« Papitt, or perſon making profeſſion of the Popith reli- 
„ gion, &c. and cvery mortgagee, truſtee, or perſon any 
ways intruſted by or for ſuch Papiſt. &c. with or with- 
* out wAmg, {hall be diſabled to preſent to any benefice, 
& {chool, or hoſpital, &c. or to grant any avoidance of any 
* benetice, prebend, or eccleſiaſtic al living; and that in all 
caſes the univerſities ſhall pretent.“' 


Scft. 7. Alla by force of the ſaid ſtatute, © The ordi- 


© nary may tender the declaration againit tianſubſtantiation 
„ to any reputcd Prieſt making a preſen ation, and upon a 
& retuia! to take the lame, the preſentation ſhall be void: 

« allo the ordinary may examine every preſentee upon oath, 


6 whether the perſon who preſented hin be the true patron, 


or only a truſtee? And the court wherein a guns 701] pedit 
« jhall be brought, may in like manner examine the par- 


« ties, and a bill may be brought in any court of equity to 


„ diſcover ſuch {ccret ets; &%c. and the anſwer of fuch 
„ perſons upon any ſuch examination or bill thall be good 
„ ecvidence againſt ſuch patron in retp<& of ſuch a pre- 
6 ſeatation, bat not as to any other purpoſe.“ 


1117. C:myns 132. Gibſon 771. 3. Lev. 332. 
+ And it is alſo enafted by 13. eo. 3- c- 19. 4. 5 


© That every grant of any advowion, or right of preſenta- 
© tion, collation, nomination, or donation of and to any 


e henefice, prebend, or cccleftiftical living, ſchool, hoſpi- 


„tal, or donatiye, and every grant or any avoidance thereof 
„hy any Papiit, or perſon making profeſſion of the Popith 
religion, or any mortgegee, truſtec, or perſon any ways 
ba intruſted dire ly or indrrettiy, mediately or immediate— 


&« Jy, by or for any fuch Papiſt, whether declared by writ- 


ing or not, ſhall be null and void, unleſs ſuch grant thall 
6c he. made he, fide, and for a full and valuable conſidera- 
« +*jon to and for, and merely and only for the benefit of a 
« Proteſtant purchaſer, and every ſuch grantce ſhall be 
« deemed a truſtee, &c. and compelled to diſcover, &c. ac- 


© coding to 12. Anne.—And that every deviſe thereof, 
„% with. 


nds ww 1 co Poa 
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« with intent to ſecure the benefit to the heirs or family 
„ of ſuch Papiſt, ſhall be null and void, and the deviſee 
« bound to diſcover as aforeſaid.“ 


Sell. 8. I do not know that any reſolution hath been 
iven on either of the abovementioned ſtatutes of 1. Will. 
and Mary, c. 20, or 12. Ann. c. 14. However, the expoſitions 
which were made on 3. ſac. 1. ſeeming to be for the moſt 
part applicable to theſe latter ſtatutes alſo, I ſhall take 
notice of the principal of them; as 


ect. 9. Firſt, That where a preſentment is pro hac vice 
veſted in THE UNIVERSITY by reaſon of the patron's being a 
Popiſh recuſant at the time when the church became void, 
it ſhall not be diveſted again by his conforming himſelf to 


the church, or by his death. 


Sca. 10. Secondly, That ſuch a patron is only diſabled 
to preſent, and that he continues patron as to all other pur- 
poles, and therefore that he thall confirm the leaſes of the 


incumbent, &c. | 


Se2. 11. Thirdly, That ſuch a perſon, by being diſabled 
to grant an avoidance, is no way hindered from granting 
the advowſon itſelf in fee, or for life or years, bona fide, and 
for good conſideration. | 


11. Co. 87, 53. 
Comyns 152. 


Cawley 230, 


1. Jones 19. 


Sect. 12. Fourthly, That if an advowſon or avoidance be- 1. Jones 20. 
longing to fuch a perſon come into the King's hands, by Hob. 126, 127, 


rcaſon of an outlawry, or conviction of reculancy, &. the 
king, and not the univerſity, ſhall preſent. 


Cf. 13. As to THE FIRST of the abovementioned re- 
ſtraints, viz. that which relates to the keeping ſchool, it 1s 
enacted by the ſaid ſtatute of 11. & 12. Will. 3. c. 4. 1. 3. 
« That if any Papiſt, or perſon making profeſſion of the 
© Popiſh religion, ſhall be convicted of keeping ſchool, or 
« taking upon themſelves the education or government, or 
« boarding of youth, in any place within this realm, or the 
« dominions thercunto belonging, they ſhall be adjudged 
'© to perpetual impriſonment.” | 


+ Sec. 14. But this clauſe is repealed by 18. Geo. 3. c. 60. 
provided the party ſhall take and ſubſcribe the oath therein 
recited, before he {hall have been apprehended, or any profes 
cution commenced againſt him. | 


F4 | nd 


Moor 872. 


Papiſts con- 
victed of 4eep- 
ing /chool ſhall 
ſutfer perpe- 


* 


tual impriſon- 


ment, 


unleſs quali- 
ned under 18. 
Geo. 3. c. 60. 


3 ů ů — — - * 


7% 
Or under che 


31. Geo. 3. c. 
2. 


But noRoman 
Catholick ſhall 
hold the maſ- 
terthip of any 
college or 
{chool of royal 
2% 
. 


or educate any 
childef a Pro- 
reſtant father; 


nor keep a 
ſchool inal 
his name, &c. 


recorded by 
the clerk of 
the peace ; 


and no religi- 
aus order, &c. 
to be founded 
by Roman Ca- 
tholicks, &c. 
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+ Se. 15. And by 31. Geo. 3. c. 32.1. 13. it is further 
enacted, . That no eccleſiaſtick, or other perſon profeſſing 
« the Roman Catholick religion, who ſhall take and ſub. 
„ ſcribe the oath of allegiance, abjuration, and declaration, 
e therein mentioned, ſhall be proſecuted in any court what- 


„ ſoever, for teaching and inſtructing youth as a tutor or 


ce ſchoolmaſter, any law or ſtatute to the contrary notwith- 
<« ſtanding.” 


+ Sed. 16, By 31. Geo. 3. c. 32. f. 14. Provipen 
ALWAYS, © That no perſon profeſſing the Roman Catholick 
religion ſhall obtain or hold the maſterthip of any college 
„or ſchool of royal foundation, or of any other endowed 
& college or ſchool for the education of youth, or ſhall 
„% keep a ſchool in either of the Univeriitics of OxForRD 
% and CAMBRIDGE.” | 


+ $:2. 17. By 31- Geo. 2. © 3k. { 15. © ProvipeD 
ALSO, © "That no ſchool-maſter profeſſing the Roman Ca- 
„ tholick religion ſhall receive into his ſchool, for education, 
the child of any Proteſtant father.“ | 


+ Seer. 18. By 31. Geo. 3. c. 32. f. 16. PROVIDED ALso, 
That no perſon profeſſing the Roman Catholick religion 
youth, until his or her name and deſcription as a Rohs 
« Catholick ichool-maſter or ſchool-miſtreſs thall have bes 
& recorded at the quarter or general ſeſſions of the peace 197 
« the county or other diviſion or place where tuch ſchool 
« ſhall be ſituated, by the clerk of the peace of the ſaid 
court, who is hereby required to record ſuch name and 
«© deſcription accordingly, upon demand by ſuch perſon, 
and to give a certificate thereof to ſuch perion as ſhall at 
any time demand the fame; and no perſon offending in 
the premules {hall receive any benefit of this act.“ 


+ Sect. 19. By 31. Geo. 3. c. 32. ſ. 17. PROVIDED ALso, 
& "That nothing in thus act contained ſhall make it lawful to 
found, endow, or eſtabliſh any religious orders or ſo— 
* cicty of perſons bound by monaſtick or religious vows, 
or to found, endow, or eſtabliſh any ſchool, academy, 
or college, by perfons profeſſing the Roman Catholick 
religion, within theſe realms, or the dominions there— 
* unto belonging; and that all uſes, truſts, and diſpoſi- 
tions, whether of real or perſonal property, deemed 
to be ſuperftitions or unlawful, ſhall continue to be ſo 
« dee med and taken.“ . | | 


S ect. 


ſhallhavebeen © ſhall be permitted to keep a ſchool for the education of 
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Se. 20. As to THE SECOND of the abovementioned re- The chancel- 

ſtraints, vis. that which relates to the power of a Popiſh lor wen e 
parent over his Proteſtant child, it is enacted by the ſaid the Prodeliy 
ſtatute of 11. & 12. Will. 3. c. 4. That if any Popiſh h/ of a Po- 
& parent, in order to compel a Proteſtant child to a change %, parext. 
« of religion, ſhall refuſe to allow ſuch child a ſufficient 
« maintenance, ſuitable to the degree and ability of ſuch 
« parent, and to the age and education of ſuch child, the 
C lord chancellor upon complaint may make ſuch order 
c therein as ſhall be agreeable to the intent of the ſaid 
& ga” 


III. selling or buying Popiſh books. 


Ses. 21. This depends upon 3. Jac. 1. c. 5. ſ. 25. Catholick 
by which it is enacted, That * 1 ſhalt bring __ _ 
„from beyond the ſeas, nor ſhall print, buy, or fell pared e 
« any Popiſh primer, ladies pſalters, manuals, roſaries, England. 

« Popiſh catechiſins, miſſals, breviaries, portals, legends 

&« and lives of faints containing ſuperſtitious matter, 4 Comm. 215. 
printed or written in any language whatſoever, nor any see 3. & 4. Ed. 
other ſuperſtitious books printed or written in the Eng. 6. c. 10. 

« liſh tongue, on pain of forfeiting forty ſhillings for every 13. Eliz. 6.2. 
{© book, &c. and the books to be burnt.” | 
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* er ch victin, fall be diſcharged. 


EL. | Bk. I. 


CHAPTER THE SIXTEENTH. 


Or PROTESTANT DISSENTERS. 


OQBSIINATE non-conformiſts were formerly compel- 

lable by the flatut- gi. Eliz. c. 1. to abjure the realm; 
and were alſo ſubject to all the penalties inflited by the 
ſtatutes of 1. Eliz. e. 2. the 23. Eliz. c. 1. and 3. Jac. 1. c. 4. 
for neglecting divine worfhip according to the rites of Tax. 
NATIONAL CHURCH. Diſſenters alſo were farther reſtrained 
by the ſtatutes 29. Eliz. c. 6. 35. Eliz. c. 1. the 17. Car. 2. 
. 2. the 42. Car. 1 C- I, and, JAE. 1. c. 5. 


+ Set, 1. But by THE TOLERATION ACT, 1. Will. and 
Mary, c. 18. reciting, That as ſome eaſe to ſcrupulous 
„ conſciences in the exerciſe of religion may be an effectual 
„ means to unite their Majeſties Prate/tant ſubjcdts in inte- 
« reſt and affection, IT 15 ENACTED, that neither the ſta- 
tutes of the 23. Eliz. c. 1. nor the 29. Eliz. c. 6. nar the 
& 3. Jac. 1. c. 4. nor the 3. Jac. 1. c. 5. nor any other 
{+ law or ſtatute of this realm made againit Pap:/ts or Popifh 
« recuſants, except the ſtatute 25. Car. 2. c. 2. and the 3o. 
„Car. 2. ſt. 2. c. 1. ſhall be conſtrued to extend to an 
« perſon or perſons diſſenting from the church of kad 
& that ſhall take the oaths mentioned in the ſtatute 1. Will. 
« and Mary, c. 1. and ſhall make and ſubſcribe the decla- 
vation mentioned in the ſtatute 30. Car. 2. ft. 2.3 which 
e gaths and declaration the juſtices of peace at the general 
6 feſſions of the peace to be held for the county or place 
„ where ſuch perſon ſhall live, are hereby required to ten- 


« der and adminiſter to fuch perſons as ſhall offer them 


« ſelycs to take, make, and ſubſcribe the ſame, and thereof 
e to keep a regiſter: and no perſons aforeſaid ſhall pav 2 
« fee to any oficer belonging to the court above the ſum 
« of fxpence, nor that more than once, for entry of taking 
« the ocath;, and making and ſubſcribing the declaration; 


« nor above the further ſum of fxpence for any certificate of 


„ the ſame to he made ont and ſigned by the officer or of- 
« ficers of the ſaid court.” 


+ See. 2. By 1. Will. ard Mary, c. 18. f. 3. Every per- 
« {gn convitted ar proſecuted of recuſancy by indictment, 
© information, action of debt, or otherwiſe upon the ſaid 


- 


« {tatutes, 


* = r * he of _ 


bu yy P SITY 


Ch. 16. Or PROTESTANT DISSENTERS. 


« ſtatutes, or any of them, that ſhall take the ſaid oaths, and 
« make and ſubſcribe the declaration in the court of ex- 
« chequer, or aiBizes, or general or quarter ſeſſions for the 
« county where ſuch perſon lives, and to be thence re- 
« ſpectively certified into THE EXCHEQUER, ſhall be thence- 
« forth exempted and diſcharged from all the penalties, 


75 


« ſejzures, forfeitures, judgments, and executions incurred 


« by force of any of the ſaid ſtatutes, without any com- 
« poſition, fee, or further charge whatſoever.” 


+ S.. 3. By 3. Will. and Mary, c. 18. f. 4. Every per- 
« {on that ſhall take the ſaid oaths, and make and ſubſeribe 
« the declaration, ſhall not be liable to any pains, penal- 
« ties, or forfeitures mentioned in 35. Eliz. c. 1. nor 22. 
„% Car. 2. c. 1. Nor ſhall any of the ſaid perfons be pro- 
« ſecuted in any eccleſiaſtical court, for or by reaſon of 
their zonconforming to the Church of England.” 


+ Se. 4. But by 1. Will. and Mary, c. 18. ſ. 5. it is 
provided, “ That if any aſſembly of perſons diſſenting from 
« the Church of England ſhall be had in any place for reli- 
„ vious worſhip with the doors locked, barred, or bolted, 
« during any time of ſuch meeting together, all and every 


4 perſon or perſons that ſhall come to, and be at ſuch 


G meeting, ſhall not receive any benefit from this law, but 
« be liable to all the pains and penalties of all the aforeſaid 
« laws regited in this act for tuch their meeting, notwith- 
« ſanding his taking the oaths, and making and ſubſcrib- 
« ing the declaration aforeſaid,” 


+ Se. 5. But by 1. Will. and Mary, c, 18, ſ. 6. “ No- 
„thing herein contained ſhall exempt any of the perſons 
« atoreſaid from paying of tithes qr other parochial duties, or 
* any other duties to the church or miniſter, nor from any 
4 E in any eccleſiaſtical court or elſewhere for tlie 
a 


+ Sect. 6. By 1. Will. and Mary, c. 18. ſ. 7. If any 

« perſon diſſenting from the Church of England as afore- 
« ſaid ſhall hereafter be choſen, or otherwiſe appointed to 
bear the office of high conſtable or petty conſtable, 
„ churchwarden, overſeer of the poor, or any other paro- 
« chial or ward office, and ſuch perſon ſhall fcruple to take 
* upon him any of the ſaid offices in regard of the oaths, 
Hor any other matter or thing required by the law to be 
« taken or done in reſpect of ſuch office, every ſuch perſon 
* ſhall and may execute ſuch office or employment by a 
lufficient deputy, by him to be provided, that ſhall com- 
; Cc ply 
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lenters ex- 
empted from 
the penaltics 
of attending 
conventicles. 


But the metre 
ing - houſes 
ſhall be open 
during ſer- 
vice. 


Diſſentert 
ſhall pay 
litbes, and 
otherparochial 
dues. 
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cc 


Or PROTESTANT DISSENT ERS. Bk. J. 


ply with the laws on this behalf. PROviͤůgp the ſaid 
deputy be allowed and approved by ſuch perton or per- 
ſons, in ſuch manner as ſuch officer or officers reſpec- 
tively ſhould by law have been allowed and approved.” 


+ Se. 7. By 1. Will. and Mary, c. 18. ſ. 8. « No perſon 


diſſenting from the Church of England in holy orders, or 


pretended holy orders, or pretending to holy orders, nor 
any preacher or teacher of any congregation of diſſenting 
Proteſtants, that ſhall make and ſubſcribe the declaration 
aforeſaid, and take the faid oaths at the general or quarter 
ſeſſions of the peace to be held for the county, town, part 
or divition where ſuch perſon lives, which court is hereby 
impowered to adminiſter the ſame, and {hall alſo declare 
his approbation of, and ſubſcribe the /r1icles of Religion men- 
tioned in the 13. Eliz. c. 2. except the Thirty-fourth, 
Thirty- fifth, and Thirtv-fixth, and theſe words of the 
Twentieth Article, viz. © The Church hath power to decree 
rites. or ceremonics, and authority in controverſies of 
faith, ſhall be liable to any of the pains or penalties 
mentioned in an act made in the 17. Car. 2. c. 2. nor 
the 22. Car. 2. c. 1. for or by reaſon of ſuch perſons 
preaching at any meeting for the exerciſe of religion; 
nor to the penalty of one hundred pounds mentioned in 
13. & 14. Car. 2. c. 2. for officiating in any congre- 


gation for the exerciſe of religion permitted and allowed 


by this act,” 


+ Scet. 8. But by 1. Will. and Mary, c. 18. ſ. 9. it is 

aid de- 
claration, and the taking the ſaid oaths, and making the 
declaration of approbation and ſubſcription to the ſaid 


© Articles, in manner as aforeſaid, by every reſpective per- 
ſon or perſons herein-before-mentioned, at ſuch general 


or quarter ſeſſions of the peace as aforeſaid, ſhall be 
then and there entered of record in the ſaid court, for 
which ſix-pence ſhall be paid to the clerk of the peace, 
and no more. Provided that ſuch perſon ſhall not at 
any time preach in any place but with the doors not 
locked, barred, or bolted, as aforeſaid.” 


+ Set. 9. By 1. Will. and Mary, c. 18. f. 10. “ And as 
ſome diſfuting Proteſtants ſcruple the baptizing of infants, 
IT 1s ENACTED, that every perſon in pretended holy 
orders, or pretending to holy orders, or preacher, or 
teacher, that ſhall ſubſcribe the aforeſaid Articles of Reli- 
gion, except before excepted, and alſo except part of the 


Seven and-twentieth Article touching Infant Baptiſm, and 
Mall take the ſaid oatlis, and make and ſubſcribe the 


„% qdcclara- 


r CHE. <a Ps RS. AM mt ES ec RE 


© as there are certain other perſons, difſenters from the 


Ch. 16. Or PROTESTANT DISSENTERS. , 


declaration aforeſaid, in manner aforeſaid, every ſuch 
« perſon ſhall enjoy all the privileges, benefits, and ad- 
« yantages which any other diſſenting miniſter, as afore- 
« ſaid, might have or enjoy by virtue of this act.“ 


+ $:2. 10. By 1. Will. and Mary, c. 18. ſ. 11. © Every ProteftantDif-. 
« teacher or preacher in holy orders, or pretended holy orders, ſenting . 
« that is a miniſter, preacher or teacher of a congregation, e 

| : Z > empted from 

that ſhall take the oaths herein required, and make and ferting on 7 

« ſubſcribe the declaration aforeſaid, and alſo ſubſcribe ſuch ies and from 

« of the aforeſaid Articles of the Church of England as are /4r0c51a7 and 

« required by this act in manner aforcſaid, ſhall be thence- **” 4 offices. 

« forth exempted from ſerving upon any un, or from 

« being choſen or appointed to bear the office of church- 

« warden, overſcer of the poor, or any other parochial or 

« ward office, or other office in any hundred of any ſhire, 

f 1 8 | ee (a) By 2. 
city, town, pariſh, diviſion, or wapentake (a).” Geo. 3. c. 20. 
; they arc alſo excmpred from ſerving in the militia, 


+ See. 11. By 1. Will. and Mary, c. 18. f. 12. “ Every A juſtice of 
« juſtice of the peace may require any perſon that goes to the peace may 
« any meeting for exerciſe of religion, to make and ſub- n 5.7 
« ſcribe the declaration aforeſaid, and allo to take the oaths yoes to a Diſ- 
« or declaration of fidelity herein-after-mentioned, in cafe ſenting ei- 
« ſuch perſon ſcruples the taking of an oath; and upon > Men to 
60 3 1 ; 1 . a . . 

refuſal thereof, ſuch juſtice of the peace is hereby re- ng. 

« quired to commit ſuch perſon to priſon without bail or declaration. 
“ mainprize, and to certify the name of ſuch perſon to the 1 
next general or quarter ſeſſions of the peace to be held for = 
e that county, city, town, part or diviſion where fuch 
« perſon then reſides; and it ſuch perſon ſo committed 
„ ſhall, upon a ſecond tender at the general or quarter ſeſ- 
© Hons, refuſe to make and ſubſcribe the declaration afore- 
« ſaid, ſuch perſon refuſing ſhall be then and there re- 
« corded, 2 he ſhall be taken thenceforth, to all intents 
and purpoſes, for a Popiſh recuſant convict, and ſuffer 
« accordingly, and incur all the penalties and forfeitures of 
* all the atoreſaid laws.“ 


* < —_ « 
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+ Sect. 12. By 1. Will. and Mary, c. 18. 1. 13. « AND Rraktrrs ex- 


chipted. 


* E 22 
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POV. Ut 


170-0 
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church of England, who ſcruple the taking of any oath (a), 
«© IT IS ENACTED, that every ſuch perſon ſhall make and 
ſubſcribe the aforeſaid declaration, and alio this declara- 
tion of fidelity: | 


* 
- 


A 
— 


(a) See 7. & 3. Will. 3. c. 34. and the caſe of Atcheſon v. Everet, Cowper, 387; 
and 2. Burn. E. L. 18. for caſes in which ue, may make afirmatizon. See allo 
3. Cco. 2. c. 6. 8 


+ See. 


78 Or PROTESTANT DISSENTERS. Bk. }, 


DECLAR As + See. 13. 1 A. B. do ſincerely promiſe and ſolemnly declare 
TION of fide- 4% here GSD and THE WORLD, that I will be true an Faith- 
* "1. Burr. Jul to his Majeſty King George the Third; and 1 do ſolemnly 
. « profeſs and declare, that 1 do from my heart abhor, deteſt, 
* and renounce as impious and heretical, that damnable doctrine 
« and poſition, that princes excommunicated or deprived by 1E 
„ POPE, or any authority of the SEE OF ROME, may be depoſed 
„ or murdered by their ſubjetts, or any other whatſoever. And 
% do declare, that no foreign prince, perſen, prelate, fate, or 
6 potentate, hath, or ought to have, any power, Juriſdiction, 
(a) See poſt. ©* ſuperiority, preeminence or authority eccleſraftical or ſpiritual 
ſe&. 23. an- ** within this realm (a).“ | 
other form of declaration appointed. 


And ſhall ſubſcribe a profeſſion of their Chriſtian be- 
« het in theſe words: : 


Profeſſion of + Seck. 14. 1 A. B. profeſs faith in Cod the Father, and 


their Chrif- „ i Jeſus Chrift his eternal ſon, the true (God, and in the Holy 
tian faith, Spirit, one God bleſſed for ever more; and do acknowicdge the 


(4) See poſt. “ holy ſcriptures of the Old and New Teſlament to be given by 
lect, 23. « divine inſpiration (b). | 


« Which declarations and ſubſcription ſhall be made and 
entered of record at the general quarter ſeſſions of the 
« peace for the county, city, or place where every ſuch 
« perſon ſhall then reſide. And every ſuch perſon that 
„ ſhall make and ſubſcribe the two declarations and pro- 
e feſſions aforeſaid, being thereunto required, ſhall be ex- 


« empted from all the pains and penalties of all and every 


„ the aforementioned ſtatutes made againſt Popiſh reeu- 


_« {ants, or Proteſtant nonconformiſts, and alſo from the 


« penaltics of 5. Eliz. c. 1. for or by reaſon of ſuch per- 
« ſons not taking or refuſing to take the oath mentioned 
in the ſaid act; and allo from the penalties of 13. & 14. 
« Car. 2. c. 4. and enjoy all other the benefits, privi- 


« leges, and advantages, under the like limitations, provi- 


«K foes, and conditions, which any other Diſſenters ſhall or 
« ought to enjoy by virtue of this act.“ 


If any perſon 7 Sect. 15. But by 1. Will. and Mary, C. 18. ſ. 15. it 
ſhall refuſe to is provided, „I hat in caſe any perſon ſhall refuſe to take 


take the oaths «« the ſaid oaths, when tendered to them, which every juſ- 


when render- 4c tice of the peace is hereby impowered to do, ſuch per- 


d by a juſti , x ; 
of che = & fon ſhall not be admined to make and ſubſcribe the two 
cr at the feſ- © declaratiens aforeſaid, though required thereunto, either 


—_ _—_ ns before any juſtice of the peace, or at the general or quar- 
perions Ia a ; . S 
not be admitted to make the 720 declarations aforeſaid, without proving himſelf to be 


a Proteſtant Difſenter. 


« ter 


Ch. 16. Or PROTESTANT DISSENTERS: 79 


« ter ſeſſions, before or after any conviction of Popiſh recu- 
« ſancy, As aforeſaid, unleſs ſuch perſon can, within thirty- 
one days after ſuch tender of the declarations to him, 
« produce two ſufficient Proteſtant witneſſes tv _— upon 
« oath that they believe him to be a Proteſtant Diſſenter, 
« or a certificate under the hands of four Proteſtants who 
« are conformable to the Church of England, or have 
« taken the oaths and ſubſcribed the declaration above- 
« mentioned, and ſhall alſo produce a certificate under 
« the hands and ſeals of ſix or more ſufficient men of the 
« congregation to which he belongs, owning him for one 
“of them.“ | 


+ Sef. 16. By 1. Will. and Mary, c. 18. ſ. 15. © Until The 6 
« ſuch certificate under the hands of ſix of his congrega- rar 
« tion, as aforeſaid, he produced, and two Proteſtant his congrega- 
« witneſſes come to atteſt his being a Proteſtant Diſſenter, or tion, &c. 

« a certificate under the hands of four Proteſtants, as afore- | 
« ſaid, be produced, the juſtice of the peace ſhall, and 

« hereby 1s required to take a recognizance with two ſure- 

« ties in the penal ſum of fifty pounds, to be levied of his 

« goods and chattels, lands and tenements, to the ule of 

« the king and queen, their heirs and ſucceſſors, for his 

% producing the ſame; and if he cannot give ſuch ſecurity, 

« to commit him to priſon, there to remain until he has 

« produced ſuch certificates, or two wituciſes, as afore- 

„ Ind.” 

+ Se. 17. By 1. Will. and Mary, c. 18. f. 16. „ All the The Lord's | 

« laws made and provided for the frequenting of divine = e wee, 

i wice on the Lord's day, commonly called Sunday (a), ſhall 

« be ſtill in force, _ executed againſt all 1 that of- 

« fend againſt the ſaid laws, except ſuch perſons come to 

* ſome — or aſſembly of religious worſhip al- _ py 8 85 
« lowed or permitted by this act.“ | 


+ Sed. 18. By 1. Will. and Mary, c. 18. ſ. 17. This 
act thall not extend to give any eaſe, benefit, or advan- yy, Papift 
« tage to any Fapiſi or Pop /h recuyjant whatſoever; or any ſhall have any 
« perſon that ſhall deny in his preaching or writing the benefit by this 
« doctrine of the Bleſled Trinity, as it is declared in the _ 
N aforeſaid Articles of Religion.“ — 3 

+ Set. 19. By 1. Will. and Mary, c. 18. ſ. 18. If any perſons 
« perſon or perions ſhall willingly and of purpoſe malict- diſturbing 
« ouſly or contemptuouſly come into any cathedral or pa- T 
« rith church, chapel, or other congregation permitted I 

5 or mituſing 

5 i any Pratchant 
Diſenting Miniſter, ſhall forfeit FFT VYrOUN DS. 


40 by 


(a) See poſt. 
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made felony. 
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Or PROTESTANT DISSENTERS. x. I. 
by this act, and diſquiet or diſturb the ſame, or miſuſe 
any preacher or teacher, ſuch perſon or perſons, upon 
proof thereof before any juſtice of peace, by two or more 
ſufficient witneſſes, ſhall find two ſureties to be bound 
by recognizance in the penal ſum of fifty pounds, 
and in default of ſuch ſureties, ſhall be committed to 
priſon, there to remain till the next general or quarter 
ſeſſions; and upon conviction of the ſaid offence at the 
ſaid general or quarter ſeſſions, ſhall ſuffer the pain and 


penalty of twenty pounds to the ule of the king and queen, 


their heirs and ſucceſſors (a).“ 


+ Seck. 20. By 1. Will. and Mary, c. 18. ſ. 19. © No 
congregation or aſſembly for religious worſhip ſhall be 


permitted or allowed by this act, until the place of ſuch 


meeting ſhall be certified to the biſhop of the dioceſe, or 
to the archdeacon of that archdeaconry, or to the juſtices 
of the peace at the general or quarter ſetons of the peace 
for the county, city, or place in which ſuch meeting 
thall be held, and regiſtered in the ſaid biſhop's or arch- 
deacon's court reſpectively, or recorded at the faid ge- 
neral or quarter ſeſhons; the regiſter or clerk of the 


peace whereof reſpectively is hereby required to regiſter 


the ſame, and to give certificate thereof to ſuch perſon 
as ſhall demand the ſame, for which there ſhall be none 
greater fee nor reward taken than the ſum of ſixpence. 


1 Sell. ai. By 1. Ann. e. . © If any perſon 
diſſenting from the Church of England (not in holy or- 
ders, or pretended holy orders, or pretending to holy 


orders, nor any preacher or teacher of any congregation} 


who ſhould have been intitled to the benefit of THE To- 
LERATION ACT, if ſuch perſon had duly taken, made, 
and ſubfcribed the oats and declaration, or otherwiſe qua- 
lified him or herſelf as required by the faid act, ſhall be 
proſccuted upon, or by virtue of, any of the penal ſta- 
tutes from which Proteſtant Diſſenters are exempted by the 
{aid act, ſhall at any time during ſuch protecution take, 
make, and ſubſcribe the ſaid oaths and declarations, or, 


being of the people called Quakers, ſhall make and ſub- 


{cribe the aforeſaid declaration, and alſo the declaration of 
fidelity, and ſubſeribe the profeſſion of their Chriſtian be- 
lief according to the ſaid act, or before any two juſtices 


of the pence, fuch perſon ſhall be inti-led to the benefit of 


the faid act as fully and effectually as if ſuch perſon had 
duly qualitied himfelf within the time preſcribed by the 
tal act, and ſhall be thenceforth exempted and diſcharged 
from all the penalties and forfeitures incurred by force of 
any oi the aforeſaid penal ſtatutes.“ | 


+ See, 


co —Y PAY Py a + a a 8 * 2 (= 


* {cribe as required by 13. Eliz. c. 12. ſhall take the oaths, 13. Eliz. c. 12. b 
and make and ſubſcribe the declaration againſt Popery re- 2 Ve, 9 
« quired by the ſaid act of 1. Will. & Mary to be taken e er by 
* made and ſubſcribed by Proteſtant diſſenting miniſters, ſubſcribing 2 


. * of Almighty God, that I am a Chriſtian and a Proteſtant, and as and the 19. 


© ment, as commbrly » ecerved among Proteſbant churches, do con- 


„ whatſoeyer,” 


Chi 16. Or PROTESTANT DISSENTERS. | $1 


+ Se. 22. By 10. Ann. c. 3. 1 9. Any preacher or Difenting f 
« teacher of any congregation of e nting Preteſtants duly, Preachers { 
« jn all reſpects, qualified according to THE TOLERATION _ bog . 5 
« AcT, ſhall be allowed to officiate in any congregation, in any dif- 
« although the ſame be not in the county wherein he was ſo ſenting con- | 
« qualified, PROVIDED that the ſaid congregation, or place gregation in 
4 of meeting, has been, before fuch officiating, duly certi- *2Y county on 

x. | : : producing a 
« fied and regiſtered, or recorded according to the ſaid act: {oe 2g 
« and ſuch preacher or teacher ſhall, if required, produce taking the 
« a CERTIFICATE of his having ſo qualified himſelf, under oath if re- 
« the hand of the clerk of the peace for the county or place quired. | 
« where he ſo qualified himſelf; and ſhall alſo, before any gc the caſe of 1 
« juſtice of the peace of ſuch county or place where he leg.. Peach, 
« ſhall! fo officiate, make and ſubſcribe ſuch' declaration, ** Salk: 372. i 
« and take ſuch oaths, as are mentioned in the ſaid act, if 


e thereunto required.“ 


i 

+ Sr. 23. By 19. Geo. 3. c. 44. which declares the Difenting | 
1. Will. & Mary c. 18. to be a public act, © every perſon preachers who 3 
« diflenting from the church of England, in holy orders, mall ſcruple | 
O | 1: ; to make and q 

&« or pretended holy orders, or pretending to holy orders, fupferibe 25 
& being a Fran or teacher of any congregation of di/= declaration, Y 


&« ſenting Prote/tanis, who, if he ſcruple to declare and ſub- &c. required 


&« and ſhall alſo make and ſubſcribe a declaration in the the declara- » 


« words following: I A. B. do ſolemnly declare, in the preſence Mes 4 


8 
22 Fn ge 
— 9p * 


« ſuch that I believe that the ſcriptures of the Old and New Tefta- Geo. 3. e. 44. 


= 820 W 
2 2 . 


* tain the revealed will of God ; and that I do receive the ſame as 
* the rule of my doftrine and practice, ſhall be, and every ſuch 
„ perſon is hereby declared to be, intitled to all the exemp- 
tions, benefits, privileges, and advantages of 1. Will. & 
* Mary c. 18. and 10. Ann. c. 2. and the juſtices of the 
peace at the general ſeſſions of the peace where any 
« Proteſtant diſſenting miniſter ſhall live, are required to 
© adminiſter the laſt mentioned declaration to ſuch mi- 
6 niſter, upon his offering himſelf to make and ſubſcribe 
c the ſame.” 


1 


nth 
p 


2 k 8 « 
e 


— 
ETD LIES 5 4 
„ 


Se. 24. By 19. Geo. 2. c. 44. ſ. 2. © No Proteſtant Proteſtant diC. 


&« diffenter ſo qualified ſhall be proſecuted for teaching and ſenters ſhall 
not be proſe- 


cuted. 2 


© inſtructing youth, as a tutor or ſchoolmaſter, in any caſe 


Vor. I, G Se. 
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Se#. 25. But by 19. Geo. 3. c. 44. ſ. 3. it is provided, 
£« That this qualification ſhall not intitle ſuch dilenters to 
c obtain or hold the maſterſhip of any college or {chool of 
& royal foundation, or of any other endowed college or 
c ſchool for the education of youth, unlefs founded ſince 
« 1. Will. & Mary for the immediate ule and benefit of 


& Proteſtant diſſenters.” Es. 


Upon theſe ſtatutes the following determinations have 
been made. | | 


Rutchinſon + Sec. 26. That if a man and woman, being diſſonters, 
and his wife and having qualified themſelves purſuant to THE TOLERA- 
v. Brook ſbank, TION ACT. be married in the face of their congregation pro- 
3. Lev. 376. perly licenſcd in the preſence of witnetles according to the 
Sce alſo Gib— i oer o 
1 ſtatute, and after banns publiſhed according to the diſcipline 

ſon's Codex, | | 5 3 N $4 

of the ſaid congregation, and be afterwards libeiled againſt in 
519 228 ; : 4 ; 

the eccleſiaſtical court for incontinence and fornication, tlie 
(a) But by the courts of common law will grant a prohibition (a). 


marriage act 
* * . 1 . 
a6. Geo. 2. c. 33. all marriages not celebrated in a church or public chapel, except 


the parties be ters or Jews, are declared void. 


Trebee v. + Se. 27. That theſe ſtatutes being made to proted 
Keith, 2. Atk. perſons. of tender conſci-nces from penalties, do not extend 
#95. to exempt ciergymen of the church of England from the 


conſequences of acting contrary to the rules and diſcipline 
of the church; as for otiiciating in a chapel of eaſe without 
a licenſe from the bithop. 


+ Se. 28. That the Toleration Act does not extend to 
all perions whatfoever who jhall think fit to ſtyle themſelves 
Proteſtant diſſenters, but in order to be entitled to the benefits 
of it, they mult firſt qualify as is therein directed; and there- 
(20 In Brit- fore it was ſaid by Hor, cf 72/7ice (5), that if a man be a 
ton v. Stan- profeſſed churchman, and his conſcience will permit him 
diſh, 6. Mod. ſometimes to go to mectings inſtead of coming to church, 
"IF the 'TOLERaTLION ACT ſhall not excuſe him, for it was 
not made ior fuch fort of people. 5 


4. Burn's E. L. 
1 79. 


Attorney- Ge- 1 Sed. 29. That a deviſe of an annuity to the miniſter 
neral v. Cock, of a Baptiſt meeting-houſe is a good charitable uſe, and that 
a. Vezey,273. the court of chancery will enforce its execution. 


ek Bon- + Sef, 30. That if a houſe be granted to a diſſenting mini- 
ner, 2. Burr, ſter and others in truſt to ſuffer the ſaid mcering-houte to be 
1265. for the public worſhip of God by ſuch congregation of Pro- 


teſtant diſſenters,  cotamonly called Preſbyterians, as ſhall 
attend the ſaid miniſter, or his ſucceſſors, regularly and 
fairly choſen and appointed to be the miniltcr in the ſaid 

meet- 


Ch. 16. Or PROTESTANT DISSENTERS: 13 


meeting, the court will grant a mandamus to the truſtees to 

admit a miniſter regularly elected, or to reftore one impro- 

perly difplaced but in order to obtain a mandam s to be Rex. Jotham, 
reſtored, it is neceſſary for the diſſenting miniſter to ſhew a 3: Term Kep. 
prima facie title to the office. 275.4 


+ Sec. 31. That if a certain tenement be certified to the Rex v. Juſtices 
quarter ſeſſions as a place ſet apart for the meeting of Pro- of Perbythire, 
teſtant difſenters, the court will grant a mandamus to the juſ- 1. Black Rep. 
* . . — . 606. 2. LUIT. 
tices to regiſter tuch place purſuant to the 1 oleration Act; 1 
for in ſuch caſe the juſtices are merely miniſterial. Ld. Ray: nah 

+ Sect. 32. That the court of king's bench alſo will Gipf. 30g. 
grant an 7z/ormation tor diſturbing a congregation aſſembled 
tor the purpoſe of divine worſhip in any meeting regiſtered 
purſuant to the Toleration Act. | 


+ Sec. 33. And by the ſtatute 1. Geo, 1 ſt. 2. c. 5. If 
„ any perſons unlawfully, riotouſly, and tumultuouſly aſ- 
« ſembled together to the diſturbance of the public peace, 
„ ſhall unlawfully and with force demoliſh and pull down, 
or begin to demolith and pull down any church or chapel, 
« or any building for religious worſhip certified and regiſ- 
« tered according to THE TOLERATION ACT, every ſuch 
« demoliſhing or pulling down, or beginning to demoliſh | 
or pull down, ſhall be felony without clergy ;”—and the See 2 ch. 
bundred is made liable to pay the damage thereby done. 65. lect. 56» 
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Prin. P. L. 116. 


3. Inſt. 7. 

B. Trea. 14. 
22. Aſſ. 49. 
30. Aſſ. 19. 
Staunf. 2. 
Prin P. L. 126. 
to 130. 

1. Hale 76. to 
87. 


Plow. 86. 


3. Inſt. 12, 21. 
28. Eliz, c. 1. 


1. Hale 87. 
Sum. 17. 


Bk. 1, 


CHAPTER THE 8EVENTEENTH. 
Or HIGH TREASON. 


F OFFENCES againſt Man, ſome are more immediately 
againſt THE KING, others more immediately againſt the 
ſubject. | 


Offences more immediately againſt THE KING are either 
capital or not capital. The capital offences of this nature 
are either HIGH TREASON Or FELONIES., 


And FIRST, Of HIGH TREASON, 


Se. 1. Before the 25. Edw. 3. c. 2. there was great di- 
verſity of opinions concerning high treaſon ; and many of- 
fences were taken to be included in it, beſides thoſe ex- 
preſſed in the ſaid ſtatute; as the killing of the king's 


father, brother, or even his meſſenger; producing the 


pope's bull of excommunication, and pleading it in diſa— 
bility ; refuſing to accuſe a man in the king's courts, and 
ſummoning him to appear, and defend himſelf before a fo- 
reign prince; and other ſuch like acts tending to diminiſh 
the royal dignity of the crown. 


Se. 2. But all TREAsONs were ſettled by the ſtatute of 
25. Edw. 3. c. 2. which, by 1. Mary, ſeſſ. 1 c. 1. was re- 
inforced, and again made the only ſtandard of treaſon. All 
ſtatutes, therefore, between the ſtatute of 25. Edw. 3. and 
the ſtatute 1. Mary, ſeſſ. 1. c. 1. which made any offence 
high treaſon or petit treaſon, or miſpriſion of treaſon, are 
abrogated : fo that no offenec is, at this day, to be eſteem- 
ed high treaſon, unleſs it be either declared to be ſuch by 
the above ſt ute of king Edward the Third, or made ſuch 
by ſome ſtatute ſince the firſt of queen Mary. 


I ſhal! therefore confider, FirsT, Such offences as are 
high treaſon within the ſaid ſtatute of 25. Edw. 3. or other 
ſtatutes grounded thereon, and explaining the ſame.— 
SECONDLY, Such as are made high treaſon by ſubſequent 
ſtatu tes. 


By the ſtatute of Edward the Third there are four kinds 
of HIGH TREASON; 


1. That which immediately concerns the king, bis wife, 
or children. 
2. That 


la 


at 


ch. 1. Or HIGH TREASON. _ 8 


». That which concerns his office in the adminiſtration 
of juſtice. 


3. That which concerns his ſeal. 
4. That which concerns his coin. 
And theſe three laſt are called Interpretative Treaſons, 


HicH TREASON concerning the king, his wife, and chil- 
dren, is thus declared: | 

Sect. 3. By the ſaid ſtatute of 25 Edw. 3. ſtat. 5. c. 2. 1. H. 4.c. 10, 
« Whereas divers opinions have been before this time, in Kely. 20. 
« what caſe treaſon ſhall be ſaid, and in what not, the N 
« king, at the requeſt of the lords and of the commons, Dre a 
« hath made a declaration in the manner as hereafter fol- 128 332. 
« loweth ; that is to ſay, when a man doth compaſs or B. Trea. 1, 2, 
« jmagine the death of our lord the king, or of our lady 3,7. 9: 1+ 13» 
c the queen, or of their eldeſt fon and heir; or if a man 4 1 
4% do violate the king's companion, or the king's eldeſt Co. Pla. 360. 
« daughter unmarried ; or the wife of the king's eldeit ſon 3. Co. 2. 10. 
„ and heir; or if a man do levy war againſt our lord the 4. Co. 57. 
« king in his realm, or be adherent to the king's enemies 7. nd 
« jn his realm, giving them aid and comfort in the realm 2:1 4 571 
« or elſewhere, and theretore be provably attainted of open 


*« deed by the people of their condition.“ 
For the explication of which I ſhall conſider, 


FiksT, The branch relating to the king and his re- 
lations. | 


SECONDLY, That concerning the levying of war, and 
adhering to the king's enemies, &c. | 


THIRDLY, That concerning an overt act. 

J. As to the branch relating to the king and his relations, 
I ſhall conſider the following particulars: 1. Who may be 
guilty? 2. What is the import of the words, ** compaſs or 
imagine the king's death?“ 3. Who is a king within the 
act? 4. What is the extent of the clauſe concerning the 
king's relations ? 


Set. 4. As to the FIRST POINT, viz Who may be Keilw. 181. Kc. 
guilty ? I ſhall take it for granted at this day, that all ſub- 3. Inſt. 4. 8. 
jects of the age of diſcretion, and of ſane memory, whether 4. Comm. 29. 

| (3 3 | | they 


ac. Max. 56. 


5. Bac. Ab. 112. 


16 Oy HIGH TREASON. Bl. U 


they be eccleſiaſtical or temporal, men or women, are in. 
cluded within thoſe general words, „ When a man doth 
„ compals, &c.“ 


(a) B. Trea. 32. Sed. 5. Alſo it ſeems clear, that the ſubjects of a foreign 
3. Inſt. 5.11. prince coming into England, and living under the protec- 
* 5 cale, tion of our king, may, in reſpect of that local ligeance which 
Co. Lit. 129. tliey owe to him, be guilty of high treaſon (a), and in- 
Sum. 1. 15. difted (1), that they contra dmiuum regem (the words naty- 
2. Hale 96. — ralem dominum ſuum being omitted) did compals, &c. contra 
oh ligea lie ſuæ debitum (b). And it is ſaid, that even an am- 
f baſſador committing a treaſon agan/? the king's life, may be 
(4) Dyer 145. condemned and executed here; and that for other treaſons 
Hob. 271. he ſhali be ſent home. And it hath been holden, that there 
Salk. 631 633- is no need of the words contra ligeantia ſuæ debitum in an 
3 indictment for a treaſon which is made ſuch by {latute, 
I T 186, 147. and is not a treaſon in its own nature; and that there is 
JI. Ray. 1. no neceſſity for the words contra ligeum ſupremum dominum 
3 Lev. 296 ſuum in any indictment of treaton, | 

4 Mod 162. p 

395. 7. Co. 6. 12. Mod. 531. 95 1. Hale 59. 


(1) On the 12th June 1707, a rule to the following effect was laid down þy all the 
judges: © If an alien, ſeeking protection in England, and having a family and effects 
here, thould, during a war with his native country, go thither, and there adhere to 
the King's enemies for Zu, of hoſtility, he may be dealt with as a traitor.“ Foſter's 
C. L. 185. | | 


B. Trea. 1. 32. Sec. 6. But it ſeemeth that aliens, who in à hoſtile 
3. Ibn: manner invade the kingdom, whether their king were at 
| 1 war or peace with ours, and witcther they come by them- 
5. Bac. Ab. 113. ſelves or in company with Lnglith traitors, cannot be pu- 
5. St. Tr. 23. niſhed as traitors, but ſhall be dealt with by martial law. 


(c)Dr.Storey's Sed. 7. It hath been reſolved (c), That one born a na- 
cafe, Dy. 300. tural ſubject is bound to ſuch an infeparable allegiance to 
mY 3 our king, that howlſoever he may endeavour to renounce it, 
and ce Mall and transfer his ſubjection from his natural to a foreign 
donald's caſe, prince, yet if he practiſe what in any other ſubject would 
ihe go C. L. 59. amount to high treaſon, he ſhall fuffer as a traitor, 

and 185. 


** 8, Sect. 8. As to THE SECOND POINT. 27z. the import of 
1. Hale 197. the words © compals or imagine the king's death ;** frnce 


PPT cnn. the ſaid ſtatute theſe words have been ſo ſtrictly followed, 
For. 193. 196, tlat vhere a King has been actually murdered, yet not the 
J Inſt. 12, killing him, but the compafling his death has in the in- 

dictment been laid as the treaſon, and the killing as an overt 


aft thereof, 


8:0, 


ep, 5 pond 


el 


— ws 
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he 5 

Secd. 9. And ſuch compaſſing the king's death may be (%% 
manifeſted not only by overt acts of a direct conſpiracy to Burr. 646. 
take away his life, but alſo by ſuch as thew ſuch a deſign as Sum. 11. 
cannot be executed without the apparent peril thereof; as by !. 5 Tr. 199. 

3 8 . . 5 2 . - V 206. 

(a) writing letters to a ee 1 3 ee in: FO 
vade the realm; or aſſembling men together in order to (5)-;. Inſt: x4. 
impriſon or (e) depole the king, or to (4) compel him by 4. St. Tr. 406, 
force to vield to certain demands, or to levy war againft his 2. Hale 120, 


(e) perſon (2). | (3) 3. Inſt. 6, 


12. 38. 
(c) Kely. 20, 21, 22. Qu. B. Trea. 24 (4) 11. Mod. 322. Moor, 621. (e) Kely, 
14, 15. 17. 20, 21. 3. Init. 6. 12. 38. Kely. 20, 21, 22. Yet this was made a query 
in B. Treu. 24. 11. Mod. 322. Moor 621. Kely 14, 15. 20, 21. 


2) Every thing wilfully and deliberately defigned, or attempted to be done, wheres 
by the life of Majeſty may be endangered, is an act of compailing his death. Foſ, 
195. but the guilt commences only when Hime meaſure ſhall appear to have been taten 
to effe ctuate the guilty purpoſe. Prin. P. L. 121. 1. Hale 119. Kely. 17. 


Seck. 10. But it is poſſible that it may not be proved 3. Inſt. 6. 
by an act which directly cauſes the king's death, as the 1 Hale 107, 
glancing of an arrow did that of Hilliam Rufus, proving 
fatal merely through an unfortunate accident, and being 
accompanied with no unlawful circumſtance. 


$:7. 11. As to THE THIRD POINT, g. Who is a king z. Inſt. 7, 
within this act? it ſeems agreed, that every king for the 9- Ed. 4- 1. 
time being, in actual poſſefſion of the crown, is a king 1. Hale 203. 

3 — ; ; &C. 
within the meaning of this ſtatute. For there is a neceſſity Foſt. 188. 400, 
that the realm ſhould have a king, by whom and in whole 4. Comm. 77. 
name the laws {hall be adminittercd ; and the king in poſ- 
leſion being the only perton who either doth or can admi- 
niſter thoſe laws, muſt be the only perſon who has a right 
to that obedience which is due to him who adminiſters 
thoſe laws; and fince by virtue thereof he ſecures to us the 
ſafety of our lives, liberties, and properties, and all other 
advantages of government, he may juſtly claim returns of 
duty, allegiance, and ſubjection. h 


Se, 12. And this plainly appears even by the prevail- 1. Hale 61. 10: 
ing opinions in the time of king Edward the Fourth, in Stow. Ann. 
whoſe reign the diſtinction between a king de jure and de 3 8 
fatto ſeems firſt to have begun; and yet it was then laid , Ed. 4. Gn 
down as a principle, and taken for granted in the argu- 5B. Treaſ ro. 32. 
ments of Bage!'s Ca/e, that a treaſon againſt Henry the Sixth 3: Inſt. 7. 
while he was king, in compaſting his death, was puniſh- Dalt. 223. 


able after Edward the Fourth came to the crown; from 


which it follows, that allegiance was allowed to have 


been due to Henry the Sixth while he was king, be- 
| G 4 cauſe 


| 
| 
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9, Ed. 4. 1, 2. 
B. judg 42. 
C Jof Par. 22. 
Patents 21. 
Denizen 3. 
Exempt 4. 
Judg. 42. F. 
Aſſ. 29. Deniz. 


4. Inſt. 43. 
1. Bl. Com. go. 
4. Bl. Com. 78. 


Fofter 399. 
Cuſ. de Nor- 
mand. 13. 
Fleta. b. 3. c. 16. 
ſ. 22. 


4. Comm. 77. 
Foſter 188. 


Foſter 402. 
Kely. 14. 


Kely. 14, 15. 
1. Keb. 315. 


Folter 453. 
4. Comm. 77. 


3. Init. . 


Or HIGH TREASON. Bk. I. 


cauſe every indictment of treaſon muſt lay the offence con. 
tra ligcautiæ debitum. | 


Sc. 13. It was alſo ſettled, That all judicial acts done 
by Henry the Siæth while he was king, and alſo all pardons 
ot fclony and charters of denization granted by him, were 
valid; but that a pardon made hy Edward the Fourth before 
he was actually king, was void even after he came to the 


crown. 


1, 9. Ed, 4- I, 2, 11. 9. Ed. 4. 2. 


Sect. 14. And by the 11. Hen. 7. c. 1. it is declared, 


That all ſubjects are bound by their allegiance to ſerve 
their prince and ſovereign lord for the time being in his 
wars, for the defence of him and his land againſt every re- 
bellion, power, and might reared againſt him, &c. and that 
it is againſt all laws, reaſon and good conſcience, that they 
ſhould loſe or ſorfeit any thing for ſo doing;” and it is 
enacted, « That from thenceforth no perſon or perſons that 
« attend on the king for the time being, and do him true 
“ and faithful allegiance in his wars, within the realm or 
without, thall for the ſaid deed and true duty of allegiance 
be convict of any offence.” 


Sect. 15. From hence it clearly follows, Firſt, That 
every king for the time being has a right to the people's al- 
legiance, becaule they are bound thereby to defend him in 
his wars againſt every power whatſocver. 


Sell. 16. Secondly, That one out of poſſeſſion is ſo far 
from having any right to our allegiance by virtue of any 
other title which he may ſet up againſt the king in being, 
that we are bound by the duty of our allegiance to reſiſt 
him. | | | 


Sect. 17. It is true indeed, that after the reſtoration of 
king Charles the Second, it was reſolved, that all thoſe who 
acted againſt, and kept him out of poiſeſhon, in obedience 
to the powers then in being, were traitors. 


Se&, 18. But it ought to be conſidered, that it was firſt 
reſolyed by the ſame judges, that king Charles the Second was 
king de facto as well as de jure from his father's death ; and 
it is apparent, that no other perfon was in poſlcflion of any 
ſovereign power knawn to our laws, | 


Set. 19. However, it is a general unconteſted rule 


"'s, ear that upon the death of a king in actual poſſeſſion of the 
ol. 188, 189. crown, Eis heir is a king within the act before his coro- 
nation; 
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nation; for without a king to execute the laws, juſtice 
mult fail; and therefore it is a maxim, that the King never 


dies. 


Selk. 20. A titular king, as the huſband of à queen regnant, 1. Hale 102. 
ſeems to be within the words, yet it is clearly not within 186. 
the meaning of this law; and e converſo a queen regnant is in Mar. ft. 3. 
not within the ſtrict words, and yet ſhe is undoubtedly - tub 4 
within the meaning; for by the words « our lord the J. Comm. 76, 
« king” is meant any perſon inveſted with regal power, 77. 


Sell. 21. By 1. Will. & Mary, ſeſſ. 2. c. 2. ſ. 9. Every 
& perſon that ſhall be reconciled to, or hold communion 
« with, the church of Rome, or profeſs the Popiſh reli- 
gion, or marry a Papiſt, thall be excluded, and be for 
ever uncapable to inherit, poſſeſs, or enjoy THE CROWN 
© of this realm, &e.” and in every ſuch caſe the peo- 
ple of this realm are abſolved from their allegiance, &c. 


SA. 22. As to THE FOURTH POINT, vz. The extent Hale 124, &c, 
of the clauſe concerning the king's relations; it is to be MY 22. 
obſerved, Fir/?, That no queen, or princeſs dowager, is any 3 © * 

3 f , ; 4. Comm. $1, 
way within the purview of it. Secondly, That if “ the com- 
© ypanion”” (by which word is meant the wife) of the kin 

apt * f 8 ming 
or prince conſent to an adulterer, ſhe is no leſs guilty of 
high treaſon than he. Thirdly, That under the words 
their eldeſt ſon and heir,” the fon of a queen regnant 
js included, and alſo the ſecond fon after the death of the 


firſt, and perhaps alſo a collateral heir apparent, eſpecially 


it he be declared ſuch by parliament (3). 


(3) A queen divorced 4 winculy matrimoni is not within this ſtatute, 1. Hale reg. 
nor is the wite of a king's ſecond fon, although her iſſue would ſucceed to the throne 
in preference to the iſſue of the eldeſt daughter; neither doth it ſeem treaſon to vio- 
late the eldeft daughter that hath been married, ſuch violation not being within the 
letter, though within the reaſon of the ſtatute, Prin. P. L. 124, 125.—The king's eldeſt 
daughter, if he has no fon, is neither within the words nor the meaning of “ the king's 
* eicdelt ſon,“ for a ſon may pothibly be born. It is therefore uſual for the legiſlature 
to pov for this caſe, 1. Hale 127: And both C and Hale are of opinion that a 
collateral heir apparent is not within the ſtatute until he is ſo declared by parliament, 
3. Init. 9. But a ſecond daughter, the eldeſt being dead, is within the words © the 
* kiag's eldeſt daughter unmarricd.”” 1. Hale 128. Foſter's Firſt Diſcourſe. 


II. Of Hi TREASON concerning the levying of war, 1. Hale 131. 
&c. and adhering to the king's enemies, &c. I ſhall con- 74": 150.153. 
ſider, | Be | Foſter 208. 


FIRST, What acts ſhall be ſaid to amount to a levying of 
war againſt the king. : 


SECONDLY, What ſhall be ſaid to be an adherence to the 
king's enemies. 


get, 


£2 
p a 


9® 
Foſter 19; 


Foſter 13, 14. 
216, 217.219. 
3. Inſt. 16. 
B. Treal. 24. 
Dalt. c. 89. 


1. Hale 49. 139. 


Or HIGH TREASON. Bk. I. 

Seck. 23. As to THE FIRST POINT, it is to be obſerved, 
that not only thoſe who directly rebel againit the king, and 
take up arms in order to dethrone him, but alſo in many 
other caſes, thoſe who in a violent and forcible manner . 
withſtand his lawful authority, or endeavour to reform his 
government, are faid to levy war againſt him; and there- 
tore, 


S:&. 24. Thoſe that hold a fort or caſtle againſt the 
king's forces, or keep together armed numbers of men a— 
gainſt the king's exprets command, have been adjudged to 
levy war againſt him. But thoſe who join themſelves to 
rebels, &c. tor fear of death, and retire as foon as they dare, 


146. 296. 168, feem to be no way guilty of this offence (4). 


169. 


Moor 621. 2. And. 5. Kely. 75. 9. St. Tr. 57. 366. Salk. 635. 


(4) The apprehenſion of injury to property either real or perſonal, of whatever 


extent, or however enormous or impending it may be, will not extenuate the guilt of 
this offence ; for every artful leader of a rebellion might eaſily contrive to furniſh his 
followers with this excuſe. 8. St. Tr. 56. 4. Comm. 30. 83. The juſt apprehenſion 
of immediate death, derive! from a ſerious force upon the perfon of the offender, and 
continued in ſuch a manner throughout the period of ſubjection, that the traitor can» 
not attempt an eſcape with probability of ſucceſs, is the true and only circumſtance 
that will extinguich the guilt, and avoid the puniſhment of conftra:ned treaſon. 9. St, 
Tr. $66.—And this plea has been very ftrifily conſtrued ; for the officer who com- 
manded ar the exccution of Charles the Firſt, alledged in vain upon his defence, that 
he had acted by the command of fuperiors whoſe power had competied him to obey. 
1. Hale 50. Kely 13. And certainly it is not for private individuals, miſguided by 
ignorance or heated by faction, to determine the proper moment of refiſtance, Prin. 
P. L. 131. —But whether force or no force; how long that force continued, with every 
circumſtance trending to hew the practicability of an etcape, are facts for the conſiders 
ation of a jury. Fol. 14. 216. | 


1. Hale 131, 
135. 152, 153. 
Moor 621. 
C. Car. 583. 
£59. 

Pop. 122. 

2. And. 4, 5. 
3. Inſt. . 

J. Ven. 250. 
Kely. 76. 

2. Wil. 365. 


Sc. 25. Thoſe alſo who make an infurrection in order 


to redreſs a public grievance, whether it be a real or pre- 
tended one, and of their own authority attempt with force 


to redreſs it, are laid to levy war againit the king, although 


rhey have no direct deſign againſt his perſon, inaſmuch as 
they infolentiy invade his prerogative, by attempting to 
do that by private authority which he by public juſtice 
ought to do, which manifeſtly tends to a downright rebel- 
lion ; as where great numbers by force attempt to remove 


— 3 259. certain perſons from the king ; or to lay violent hands on a 
« +24 vg privy councillor; or to revenge themſelves againit a ma- 
Dougl. 510, giſtrate for executing his office; or to bring down the price 
| of victuals; or to reform the law or religion; or to pull 
down all bawdy-houſes; or to remove all incloſures in 
general, &c. (5). But where a number of men rile to re— 


(5) An attempt by intimidation and violence to force the repeal of a low, is a levy» 
ing of war againit the king, and high trealon. Lord Manclicld, Doug], 570. 


move 
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move a grievanee to their private intereſt, as to pull down 

a particular incloſure intrenching upon their common, &c. 
they ate only rioters. 


Sed. 26. In a ſpecial verdict, not only thoſe who are 5. Hale 136. 
expreilly found to have been aiding and afſiſting a rebel- 138. 
lious inſurrection, but perhaps alſo thoſe who are only 1. Sid. 358, 
found to have acted in the exccution of the intended vio- 5. And. 66, 
lence, or to have attended the principal offender from the „ Tull 
beginning, though they be not found to have known the Kely. 75. 79, 
delign of the rifing, ſhall be adjudged guilty of high treaſon, Moor 621. 
But thoſe who are found only to have ſuddenly joined with Ed. Raym. 
them in the ftreets, and to have flung up their hats and hal- 1 
looed with them, are guilty of no greater offence than a riot "Mn 


at molt. | 


S:2. 27. However it is certain, that a bare conſpiracy 1. Hale 131. 
to levy ſuch a war cannot amount to this ſpecies of treaſon, 15:1. 
unleſs it be actually levied. Yet it hath been reſolved, that Dalif. 14, 15. 
a conſpiracy (6) to levy war againſt the king's perſon may 4. St. I's bs 
be alledged as an overt act of compaſ/ins bis death, and that * 98. 
in all cafes if the treaſon. be actually completed, the con- Kely. 19, 20. 
ſpirators, &c. are traitors as much as the actors; and (a) Poſt. ſ. 31. 
that there may be a levying of war, where there is no actual Het. 65: 
lüghting. 
(6) By 13. Elif. and 13. Car. 2. conſpiracies to levy war were declared high trea- 
on; and ſeveral judgments were given upon thoſe ſtatutes; but they both expired 
with the reigns they were deſigned to protect. Foſt. 213. 
„(a) Salk. 635. 3. Inſt. 11. 1. Hale 165, to 169. Sum. 14. 115. Daliſ. 89. 224. 
4. Ven. 31. 315, 316. 5. Bac. Ab. 117. Prin, P. L. 12a» 10. Mod. za. 
211. 213. 342. | 


Sec. 28. As to THE SECOND POIN', iZ. What ſhall be (5) Salk. 634. 
ſaid to be an adherence to the king's enemies, &c. this is mn 
explained by the words ſubſequent, * giving aid and com- £2" © 55h 


. - . . C. 
tort to them;“ from which it appears, that any aſſiſtance (4) 4. St. Tr. 


given to aliens in open hoſtility againſt the king, as by ſur- 347. 


rendering a caſtle of the king's to them for reward, or ſel- 3- Inſt. 12, 13, 
ling them arms, &c. or aſſiſting (5) the king's enemies againſt —_ 

his allies, or cruiſing in a ſhip with enemies to the intent ,., : 

to deſtroy the king's ſubjects, is clearly within this branch. z. Inſt. 13, 14. 
But there is no neceſſity expreſsly to alledge, that ſuch ad- B. Treal. 24. 
hercnce (c) was againſt the king, for it is apparent; (7) yet 2 e #0 
the ſpecial manner of adherence muſt be ſet forth. And“ mm. 53. 


(7) Although the ſolemnity of a previous denunciation of war is not always neceſ- 
ſary or expedicnt, Bynkerſhock, p. 1. yet it is neceſſary to aver, in proceedings on 
this clauſe of the act, that the perſons adhered to were the king's enemies, 2. Ventris 
316. which fact may be evidenced by its public notoriety, Prin. P. L. 136.—Vide 2. & 3. 
Ann. 2, 20. . 34. CCF 


1 


3. Inſt. 9. 14. 
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it is ſaid, that the ſuccouring a rebel fled into another realm 
is not within the ſtatute, becauſe a “ rebel is not properly 
« an cacmy,” and the itatute is taken ſtrictly. 


III. As to the branch relating to an overt ad, there hath 
been ſome queſtion concerning what ſhall be faid to be an 


overt aft; as to which I ſhall conſider, What fa#s amount 


to ſuch an overt act? and, Whether any words be ſuffi- 
cient? | 


Fof. 194. 20. Sec. 29. I ſhall take it for granted, that ſome overt act 
1. Hale 122. mult be alledged in every indictment of high treaſon, in 
4. 6. St. Tr. compaſting the death of the king, &c. or-levying war, or 
ob Bas. adhering to the King's enemies. 


10. Mod. 322, Set. 30. As to THE FIRST POINT, it ſeems clearly agreed 

3. Inſt. 14. by all, that conſpiring the King's death, and providing 

Kely. 20, weapons to effect it, or tending letters to incite others to 
procure it, or actually aſſembling people in order to take 
the king into their power, and all other ſuch like notorious 
facts, done in purſuance of a treaſonable purpoſe againſt 
the king's perſon, may be alledged as overt acts to prove 
the compaſſing his death. | | | 


(a) Kely. 14. Se. 31. It has alſo been adjudged, that the (a) levying 
war againſt the king's petſon; or the bare %) conſulting to 
levy tuch war; or meeting together and (c) conſulting the 
means to deſtroy the king and his government; or (4) aſ- 
4. St. Tr. 63. ſembling with others, and procuring them to attempt the 
79. 207. 277, king's death; or lifting (e) men in order to depoſe the king; 
"a or (% printing treaſonable poſitions, as that the king is 
ford's Trial. accountable to the people, and that they ought to take the 
684. government into their own hands, &c. or publiſhing a book 
(c) Kely. 15. to prove that (g) the king's government is antichriſtian and 
3-St. Pr. 126. heretical, &c. may be alledged as overt acts to prove the 


Ly en-i%- compaſſing the king's death ()). 
(f) 1. Kely. 22. 1. St. Tr. 977. 3. St. Tr. 228. Sup. f. 24. (g) 2. Roll. 89, go, 
Fof. 346. 11. Mod. 322. 5. Bac. Ab. 117, Prin. P. L. 123. 


17. 
(4) Kely. 20. 
J. . Tr. 149. 


(7) Soliciting a prince in amity with the crown to invade the realm, is an overt 
act of the intention to levy war, and may be laid as an overt act of compaſling the king's 
death. And a correſpondence deſigned to enable the enemy to annoy us, or to defend 
themſelves, although intercepted in its firſt progreſs at the Poſt Office, is an overt act 
of both theſe ſpecics of treaſon, Burrow 646. 10. State Trials Appen. 77. for the 


treaſon was complete on the part of the agent, though it had not the effect he intended. 


Foſ. 217, 218. Prin. P. L. 123. 


2. Roll. 89. Sed?. 32. As to THE SECOND POINT, vi. Whether any 
O. Car. 125. words are ſufficient overt acts? it has been holden, that writ- 


Sec the rever- . 3 
fal of the ar. ten words in a fermon or other writing may amount to overt 


tainder of A. Sidney, 1. W. & M. St, c. 7. private acts, 1. Hale 118. 3. St. Tr. 733. 
acts 
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acts of compaſſing the king's death, though the ſame nei- 
ther actually were, nor ever were intended to be, preached 
or publiſhed. But this opinion ſeems to be over-levere ; for 
though it be true that /cr4bere &2 agere, yet ſurely it cannot 
with any propriety be ſaid, that to write in ſuch a private 
manner / aperte agere, and it ſeems rigorous to make that 
amount to a malicious deſign againſt the king, which 
perhaps was only done by way of amuſement or diverſion 
(8 ; | 
(8) This is Peachum's caſe. The reporter ſays, that © many of the judges were 
« of opinion that it was not treaſon ;*' it therefore weigheth very little, and no great 
regard hath been paid to it ever ſince, Foſ. 199.; and if the dark manner be conſidered 


in which the conviction of this innocent clergyman was procured, ſtill leſs regard will 
be paid to it. Foſter 199. Vide Bacnn's Letters 111. x17. and Hume's Hitt. 


$2, 33. But tie great queſtion is, Whether words only S. P. C. 2. 
ſpoken can amount io an overt act of compaſſing the king's 2 36 - 
death? which having been queſtioned by ſome great men, ** Nite 5. 1 


140. 

and denied by others, I dare not be peremptory concern- 
ing it (9). | 

(9) The intentions of the mind cannot be diſcovered but through the medium of 
ſome plain and unequivocal act; STAMFORDE therefore inclines to think, that a com- 
paſſing ** wttere per parolx,” is not ſuch a ſufficient overt act from which an inference 
of the guilty purpote ſhould be drawn. S. P. C. a. LoRD COKE ſays, that without 
an ert act, words may make a man a heretic, but cannot make him a traitor, be- 
cauſe they are capable of ſuch an endleſs variety of conſtruction, that few agree in the 
fame opinion concerning them. 3. Inſt. 14. 140. LORD HALE expreſsly ſays, that 
bare words are not an overt act of treaſon. 1, Hale 111. 323. And SIR WILLIAM 
BiACKSTONE ſays, it is clearly agreed, that words ſpoken amount only to a high 
miſdemeanor, and not to treaton. 4. Comm. 80. Sce alſo Foſter's Cro. Law. 200. 202. 


ect. 34. However, it ſcems agreed that words ſpoken C. Car. 117. 
only in contempt and diſgrace of the king, and not directly 705 
ſhewing any purpoſe to rebel, or any way to hurt his per- er 29. 
ſon, or diſturb his government, as thoſe which charge him 
with a perſonal vice, as drunkenneſs, &c. or a perſonal 
defect, as want of wiſdom or ſteadineſs, &c. ſhall not be ſo 
far ſtrained as to be made overt acts of compaſſing his 
death, &c. 


Set. 35. Indeed it has been holden, that to affirm that velv. 107. 
another has a better title than the king is high treaſon, be- 2. Roll. go. 
cauſe it tends to draw pcople from their allegiance, and to Palm. 426. 
create a mutiny, &c.: but perhaps this may be queſtioned$ * Black+ 35. 
becauſe it cannot certainly appear from ſuch words, whether See 6. Ann. e. 5. 
the ſpeaker bad a deſign againſt the king's perſon or no. Felt Sect. 1.6, 
However, there can be no doubt but that ſuch diſcourſes are 
highly puniſhable as great miſdemeanors, and tending to 
raiſe doubts, and to diiturb the government, 


Se. 
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1. Roll. 18%; Sec. 36. All the following words have been adjudged 

14 H. 8. 12. high treaton : © It king Henry the Eighth will not take back 

+: 4a L125 his wife, he ſhall not be king, but ſhall die.“ —* If the king 

8 will arreſt me for high treaſon, [ will ſtab him.“ - If I knew 
that Perkin WWarbeck was the fon of Edward the Fourth, | 
would take his part againſt Henry the Seventh.” 


Salk. 637. Sect. 37. But however the laws may ſtand in relation to 
2. Ven. 315+ ſuch conditional words, or to looſe words ſpoken without 
4. St. Ir. 30, relation to any act, yet it ſeems clear that words joined to an 


31: 95-17? act may explain it, and that words of perſuaſion to kill the 


1. Hale 11 4 . A | : , 
116. A king, or manifeſting an agreement, or conſultation, or di- 


1. Roll. 18;. rections to that purpoſe, are ſufficient overt acts of compaſ- 
12. Mod. 7:. ſing his death. And it hath been ſtrongly holden, that any 
8 Rh deliberate words which ſhew a direct purpoſe againſt the 
233. ' king's life, as theſe, „If 1 meet the king I will kill him,“ 
1. Lev. 579. being ſpoken maturely and adviſedly, are ſufficient overt 
2. St. Tr. 133. acts of compaſſing or imagining his death (10). 


135. 15 
3. St. Tr. 295. 1001. 1. Keb. 14. 34. 179. 231. Dalt. 223, 224. 3. Mod. 53. Foſter 202. 


Sce the precedents cited . Car, 118. 


(10) It is ſaid, Kelynge 13, that in an indictment for“ compaſſing the king's death” 
words may be laid as an overt act of that ſpecies of treaſon ; yet Croghan's Caſe, Cro. 
Car. 333. which he cites as a precedent for this doctrine, is ſaid by Mr, Juſtice Foſter, 
203. by no means to warrant the concluſion ; becauſe though the words abovemen- 
tioned were laid in that indictment, yet it further charged, that the ſpeaker actually 
came into England for the purpoſe of killing the king. 1. Hale 116. And it has been 
laid down on more occaſions than one, ſince the Revolution, that loote words, not 
relative to any act or deſign, are not overt acts of treaſon, 4. St. Tr. 58 1. 645. 
4. Black. Rep. 37. 95 


Yelv.107.197- Sec. 38. And ſince the compaſſing or imagining of the 
C. Jac. 276. king's death is the treaſon, and words are the moſt natural 
7 +7J- means of expreſſing the imagination of the heart, why 

nen i ſhould they not be good evidence of it? Beſides, it has bee! 
Winch. 124. ſhould they eg b e eſides, it has been 
1. Bulſt. 148. often adjudged, that falſely to charge a man with ſpeaking 
3. Bulſt. 225. treaſon is actionable; which could not be if no words 
. could amount to treaſon, as in the arguments of thoſe 

0. 202 2035 eaſes it is clearly holden that they may, and not fo much 


as made a queſtion. 


e. 2. Sect. 39. Beſides, it is certain, that before the 25. Edw. 3. 
Sum. 215- words might amount to treaſon; and it is a general rule, 
Fol. 295, 207. that in doubtful cafes the reaſon of the common law ought 
to govern the conſtruction of a ſtatute. Allo there can be no 

doubt but that he who by command or perſuaſion induces 

another to commit treaion, is himſelf a traitor (for with- 

out queſtion by ſuch mcans he would be acceſſary to a fe- 

lony ; and it is an uncontroverted rule, that whatever _ 

make 


+ 
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make a man an acceffary in felony, will make him a prin- 
eipal in treaſon), and yet he does no act but by words. 


S:4. 40. As to Sir Edward Cike's argument from 3. 
Hen. 7. c. 14. which makes the compaſſing the king's death, 
or that of any of his council, &c. by the king's fervants, 
felony ; from whence he infers, that in the judgment of 
this parliament the compating the king's death by bare 
words could not be treaſon before; it may be anſwered, 
that this argument extends as well to the king's ſervants 
compaſſing his death by. any other ac whatever, as to their 
doing it by bare words; for all are eqvally within the 3. 
Hen. 7. and yet none will contend but tnat the former hath 
always been trealon. | 


$:4. 41. As to the argument, that compaſſing the king's 
death by bare words cannot amount to treaton within 25. 
Edw. 3. becauſe many late ten porary acts of parliament have 
made it treaſon, whic'i would be needleis if it vere fo be- 
fore; it may be anſwered, that the principal end of thoſe 
ſtatutes was to make it treaſon to charge the king with he- 
reſy, or ſchiſm, or uſurpation, or to athrm that it was law- 
ful to take up arms againſt him, which the Romaniſts were 
apt to be guilty of at the beginning of the Reformation; 
and it may be queſtioned, whether thefe be overt acts of 
high treaton within the ſtatute of Zdward the Third. 


Sect. 42. Indeed it is recited in the preamble of 1. Mary, 
ſell, 1. c. 1. That rhe ſtate of every king conſiſts more 
afſuredly in the love of the tubjets towards their prince, 
than in the dread of laws made by rigorous pains ; and that 
laws made for the preſervation of the commonwealth with- 
out great penalties are more often obeyed and kept, than 
laws made with extreme puniſhments. And in ſpecial ſuch 
laws ſo made whereby not the ignorant but alſo the learned, 
minding honeſty, are often trapped, yea many times for 
words only, without other fact or deed done or perpetrated ; 
and thereupon the qucen calls to remembrance, that many, 
as well honourable perſons as others of good reputation, 
had then of late for words only, without other opinion, 
fact, or deed, ſuffered ſhameful death, and expreſſes her 
pleaſure, that the ſeverity of ſuch like extreme dangerous 
and painful laws ſhall be aboliſhed.” And then follows the 
enacting clauſe, * That from thenceforth none act or of= 
& fence, being by act of parliament or ſtatute made treaſon, 
petit treaſon, or miſpriſion of treaſon, by words, writ- 
ing, cyphering, deeds, or otherwiſe whatſoever, thall be 
taken, had, deemed, or adjudged. to be high treaſon, 
« petit treaſon, or miſpriſion of treaſon, but only ſuch as 


66 be 


A 


95 


LO Inſt. 38. 
1. Hale 112. 
Foſter 201. 
14 notts« 


Sum. 13. 

1. Hale 1115. 
1186. 34 

3. inſt. 14. 
Foſter 201. 


Vide 2. Roll. 
89, 90. 


Foſter 205. 
1. Hale 111. no words whatſoever can of themſelves amount to overt 


115. 323. 


Or HIGH TREASON. Bk. f, 


e be declared and expreſſed to be treaſon, petit treaſon, or 
„ miſpriſion of treaſon, by 25, Edw. 3. nor that any pains 


© of death, penalty, or forfeiture, in any ways enſue to 


« any offender for the doing any treaſon, &c. other than 
e ſuch as by the ſaid ſtatute of 25. Edw. 3. be ordained; 
any ſtatute fince the ſaid twenty- fifth year of Edw. 3. or 
c other declaration to the contrary in any wiſe notwith- 
% ſtanding.” | 


S:. 43. And it muſt be confeſſed, that this ſtatute, 
prima facie, ſeems very much to favour the opinion, that 


acts of high treaſon, inaſmuch as one of the principal miſ- 
chiefs intended to be redreſſed by it ſeems to be, that men 
had often ſuffered as traitors for words only; yet the force 
of this objection will be very much leſſened, if we confider 
that the principal purport of the ſaid ſtatute of 1. Mary 
ſeems to be, to make the 25. Edw. 3. according to the in- 
tention of the makers of it, the only ſtandard of treaſon, 
and to aboliſh all ſubſequent ſtatutes, which had made 
many offences treaſon which were not contained in the 
ſaid ſtatute of 25. Edw. 3. but no way to extenuate the 
crimes mentioned in 25. Edw. 3. or to take away the force 
of any natural expoſition thereof; for the firſt part of the 
preamble complains of ſuch laws as not only inflicted pu- 
niſhments over-ſevere for the crimes intended to be reſtrained 
by them, but were alſo penned in ſuch a manner as to be 
often apt to entrap the wiſeſt by bare words. But ſurely 
this can no way be applicable to 25. Edw. 3. inaſmuch as 
no puniſhments can be thought extreme for the crimes 
therein reſtrained, and there can be no danger from that 
ſtatute of any man's being puniſhed for unwary or innocent 
words, inaſmuch as there is no colour to ſay that any 
words as ſuch are puniſhed within that ſtatute, but only 
the moſt wicked imagination of the heart, which may be 


2. Shower 411. ſometimes proved by the evidence of words. And it farther 


appears from the next part of the preamble of the ſaid ſta- 
tute of 1. Mary, that it has an eye only to ſuch ſtatutes 
as are above-mentioned, inaſmuch as it complains of per- 
ſons having ſuffered ſhameful deaths for words only, with- 
out other opinion, fact, or deed, which is very applicable to 
thoſe many ſtatutes in the time of Henry the Eighth, as 26. 
Hen. 8. c. 13. and 35. Hen. 8. c. 3. and ſome others, which 
made bare words high treaſon, many of which were ſo far 
from purporting a deſign againſt the king's life, that they 
were ſcarce otherwiſe criminal than as they were prohibited 
by thoſe ſtatutes. Burt ſurely this can have no relation 10 


25. Edw. 3. either in puniſhing a man for ſuch — 
0 
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of the heart as are moſt p rverſely wicked, or in ſuffering 
til imagimations to be proved upon him from his own 
mouth. Alſo it is farther remarkable, that tlie enacting clauſe 
reſtrains only ſuch offences as are made high treaſon by ſta- 
tutes ſubſequent to 25. Edw. 3. from being adjudged high 
treaſon by words, writing, cyphering, &c, and fſeome to 
leave the offences contained in the laid ſtatute to the tame 
conſtruction which they had before. 


Sec. 44. As to the authority of Sir Edward Coke in his (a) 3 Inſt. g. 
Third Injtitute (o), it is of the leſs weight, becauſe he is ſaid 14. 140. 
to bave been ſome time of the contrary opinion, 1. Roll. 106. 


Sec. 45. Neither does it appear to me, That my lord 
chief juſtice Hale was at i this opinion; for though in 
the latter edition of his treatiſe of the Pleas of the Crown (+) (3) old Ed. 
it be ſaid, that compaſſing by bare words is not an overt 13. 16. 
act, &c. yet in the firſt edition publiſned in the year 1678, 
it is twice jaid, that it hath been adjudged that words are 
an overt act (11). 


(11) This great queſtion, whether words only ſpoken can amount to an overt act 
of compaſſing the king's death, is examined very much at length, and with great per- 
fpicuity, by lord Hale, in his Hiſtory of the Pleas of the Crown from p. 111. to 120. and 
312. to 322. and by Mr. juſtice Foſter from p.196. to 297. in his diſcourſe on high trea- 
ſon, both of them concluding, againſt the aſſertions of Kelynge and the doubts of 
Hawkins, that bare words are nor overt acts of treaſon, unleſs © uttered in contem- 
« plation of ſome traitorous purpoſe actually on foot, or intended, and in proſecution 
„/ ſuck traitorous purpole.,” | 


HicH TREASON concerning the king's office in the ad- 
miniſtration of juſtice, is expreſſed in the words following: 


Seck. 46. By 25. Edw. 3. c.2. If a man flay the 2. Hale 230. 
chancellor, treaſurer, or the king's juſtices of the one 
bench or the other, juſtices in eyre, or juſtices of af ze, 
and all other juſtices aſſigned to hear and determine, being 
in their places during their offices.“ 


$4. 47. It hath been holden, that this part of the ſta- Sum. 17. 
tute ſhall not be extended by equity to any other high of- 1 38. 
. a ide ch, 17. 
licers of ſtate befide theſe expreſsly named, nor even to theſe f. g. 
when they are not in actual execution of their offices, nor 1. Hale 231. 
to any attempt to kill them, nor even to the actual wound- 4. Com. 84+ 
ing of them unleſs death enſue ; therefore the barons of 
tie exchequer, as ſuch, are not within the protection of 
this act; neither do the lord keeper or commiiſioners of the ; 
great ſeal ſeem to be within it by virtue of the ſtatutes 5. 

Eliz c. 18. and 1. W. & M. c 21. But it is wade high 
ucaſon by 7. Anne c. 21. 1. 8. to ſlay any of the lords of 

Vor. I. H lejhon 


3, Inft. 18. 

ti. 
1. Hale 173. 
187. 


Kely 80. 
4. Comm. 83. 


dum. 18. 


Con. Dalt. 


C. 89. 


Kely. 80. 

3 Inſt. 15. 
12. Co. 18, 16. 
4 Kcb. 74. 
B. Treaſ. 3. 17. 
48. 


1. Roll. 30.51. 


2, Roll. 50. 


To counter- 
teit the #inp's 
monty is high 
treaſon, 


1% Hale 213. 
214. 229, 

By IT real. 27. 
SUM. 19, 20, 
2. - 

3. Inf. 16. 
Con. 6. H. 7. 13. 


Or HIGH TREASON. Bk. 1, 


ſeſſion or juſticiary of Scotland, in the exerciſe of their of. 
fice. | 


Hic TREASON relating to the king's ſeal, 


Sect. 48. Is faid to have been high treaſon at the com- 
mon law, and by 25. Edw. 3. c. 2. is expreſſed in the fol- 
lowing words: “ And if a man counterfeit the king's great 
„or privy ſeal.“ 


S. 49. Tt hath been holden, that theſe words extend 
to the aiders and conſenters to ſuch counterfeiting, as well 
as to the actors. 


$-. 0. But not to an intent or compaſſing to do it, if 
it be not actually done. 


Sect. 51. Nor to the fixing of the great ſeal to a patent 
without a warrant for ſo doing. 


. £2, Nor to the razing of the name of one manor 
out of a patent and putting in that of another, nor to any 
artificial removing of the true writing, and adding matter 
altogether new: nor, by the better opinion, to the taking 
off the wax impreſſed with the great ſeal from a true patent, 
and fixing it to a writing purporting a grant from the king. 


Sec. 53. Nor to the counterfeiting of the ſign manual, 
or privy ſignet. But this is made high treaſon by the firſt 
of Mary, ft. 2. chapter tlie ſixth. 


+ And by 7. Ann. c. 1. f. 9. to counterfeit the ſeals 
uſed and continued in S-ot/and according to the twenty- 
fourth article of the union, is high treaſon. 


Hricu TREASON reſpecting the coin is either with reſpect 
to counterfeiting the king's coin, or with reſpect to bring- 
ing falſe money into the realm. 


S-#. 54. As to the FIRST BRANCH, of counterfeiting, it 
is declared by 25. Edw. 3. c 2. © That if a man counter- 


*« teit the King's money he ſhall be guilty of high treaſon. 


Set 55. As to what degree of counterfeiting will amount 


to high treaſon; it is faid, that thoſe who coin money witl:- 
out the king's authority, are guilty of high treaſon within 
this act, whether they utter it or not; and that thoſe who 
have the king's authority to coin money, are guilty of high 


treaſon, if they make it of haſer alloy than they ought ; and 


tizat 


— Mas © tw — $%$ 


gold or ſilver as is not the proper coin of this realm, 


Ch. 1. OF HIGH TREASON. 99 


that thoſe alſo are guilty of the ſame crime, who receive 3. H. 7. 10. 
and comfort one who is known by them to be guilty there- 3 22 5 
of; but that clippers, &c. are not within this ſtatute, (13) "Pg Ea. 
Pleta. 1. C. 22. Kely. 33. Con. Dyer 296. & 213.1, Hale 233. (13) But ſee poſt. ſ. 61. 
and 62. | 


+ It has been held, that to counterfeit the impreſſion of Varley'sCaſe, 
a half-guinca on a piece of gold previouſly hammered, not 2: Black. 632. 
round, and in a ſtate not paſſable, is not high treaſon, 


for the crime is incomplete. 


Set. 56. But it ſeems that thoſe who barely utter falſe 3. H. 3. 10. 
money made within the realm, knowing it to be falſe, are Sum. 128. 
N 2 {i | . f N if h f. B. Treaſ. 19. 
neither guilty of high treaſon, nor of a miſpriſion thereof, Hale a 
but only ofa high miſpriſion. 373- 375: 

But by 8. & 9. Wil. 3. c. 26.they are in ſome caſes made guilty of felony, for which ſes 
the next chapter. 


Sect. 57. As to what ſhall be ſaid to be the king's mo- , fag. , 

. » . . 5 . . $77s 
ney, it ſeems, that ſuch only as is coined by the king's 3. Ink. x7. 
authority either in gold or filver within the realm, and con- 2. Keb. 36. 
ſequently not braſs farthings, &c. (a) ſhall come under this 3 = 89. 
denomination. : 1. Hale 195. 

192. 210. to 
213. 1. Burn 359. 1. Comm. 278. Foſter 227. 12. Mod. 10. Co. Lit. 107, (a) Bur 
lee ch. 18. f. 5. 


Setz. 58. But the miſchiefs intended to be remedied by 
this ſtatute, having been found by experience not to have 
been ſufficiently redreſſed by it, as thus reſtrained, the ſame 
have been farther provided for by ſubſequent ſtatutes. 


Self. 59. For by 1. Mary, ſeſſ. 2. C. 6. ce If any perſon N 
* or perſons falſely forge and counterfeit any ſuch kind of feir the current 
„ coin of gold or filver as is not the proper coin of this cz is high 
© realm, and is or ſhall be current within this realm by the treaſon, 

** conſent of the crown, they and their counſellors, pro- 5 AY 197. 
„ curers, aiders, and abettors, ſhall be guilty of high treaſon.” “ nes 2335 


Se. bo. And by 14. Eliz. c. 3. © If any perſon or per- To counter- 


“ ſons falſely forge or counterfeit any ſuch kind of coin of feit money 
neither proper 


nor permitted to be current within this realm, they and miforifon. * 


* their procurers, aiders, and abettors, ſhall be guilty of miſ- 3. Inſt. 15. 
priſion of treaſon.” | 1. Hale 376. 


Se. 61. And it is enacted by 5. Eliz. c. 11. ſ. 2. That To clip, waſh, 
* clipping, waſhing, rounding or filing, for wicked lucre or round or file 
gain ſake, of any the proper monies or coins of this realm, 2y of the 
or the dominions thereof, —or of the menies or coins of any L e <7 
4 | rhe rent coin of 

other realm allowed and ſuffered to be current within this the reatm is 
realm or the dominions thereof, at this preſent, or that high treaton. 
* hereafter at any time ſhall = lawful moniss or coins o 
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Dyer 230. 


To impair, 
ſcale, or 
lighten any of 
the proper or 


current coin is : 


trealon. 
1. Hale 221. 
328. 


To make or 
mend any 
punchcon, 
counter-pun— 
cheon, &r. 
which will 
make or im- 
preſs the ſimi- 
litude „f the 
current coin, 
is HIGH 
TREASON. 


(2) Butfee 
the calc of Sir 
oel, . 
E 8 5. 


cc 


Or HIGH TREASON. 


Bk. 1. 


this realm, or of the dominions thereof, or of any other 
realm, and by proclamation allowed and ſuffered to be 
current here be the crown, or counſelling conſenting and 
aiding therein, ſhall be deemed to be treaſon. And the 


offenders therein, their counſellors, conſenters, and aid. 


ers, ſhall be adjudged as offenders in treaſon, and being 
lawfully convicted or attainted ſhall loſe and forteit all 
luis goods and chattels, and all his lands and tenement 
during his natural life.” But no corruption of blood or 


loſs of dower. 


Se. 62. And by the 18. Eliz. c. 1. If any perſon 


or perſons ſhall for wicked iucre or gain fake, by any art, 
ways, or means whatſoever, impair, diminiſh, falfify, 
ſcale or ligliten the proper monies or coins of this realm, 
or any the dominions thereof—or the monies or coins of 
any other realms allowed and juffered to be current at the 
time of the offence committed within England or any the 
dominions of the ſame by the proclamation of the crown, 
their counſellors, conſenters, and aiders ihai'l be adjudged 
offenders in high treafon, and loſe and forteit all their 
goods and chattels abſolutely, and all their lands, tene- 


ments and hereditaments during his or their natural lives 


only: But no corruption of blood or lots of dower. 


+ Set. 63. By 8. & 9. Will. 3. c. 26. made perpetual 


by 7. Ann. c. 25, it is enacted ** That no ſmith, engraver, 


66 


Cc 


founder, or other perſon or perſons whatſoever (other 
than and except the perſons employed in or for his majeſ- 
ty's mint or mints in the Towerof London, orelfewhere, 
and for the uſe and ſervice of the {aid mints only, or per- 
{ons lawfully authoriſed by the lords commiſſioners of the 
treaſury, or lord high treaſurer of England for the time 
being) thall knowingly make or mend, or begin, or pro- 


cced to make or mend, or aſſiſt in the making or mending 


of any puncheon, counter-puncheon, matrix, ſtamp, 
dye, pattern, or mould of ſteel, iron, filver, or other me- 
tal or metals, or of ſpaud or fine founder's earth, or 
ſand, or of any other materials whatſoever in and upon 
which there ſhall be, or be made or impreſſed, or which 
will make or impreſs, the figure, ſtamp, reſemblance, or 
ſimilitude of bot! or either of the ſides or flats of any geld 
or /ilver coin current within this kingdom, on pain that 
every ſuch offender and offenders, their counſellors, pro- 
curers, aiders, and abettors, ſhall be guilty of uiGcH 


TKEASON.” But no attainder under this act ſhall work any 
corraption of blood (2), or create any loſs of dower, and 


the proſecution muſt be commenced within three months af 


ter the offence conmitced. 
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+ $:. 64. It is ſaid, that in an indictment on this ſtatute, (a) Rex v. 
every thing neceſſary to ſhew that the defendant 1s not with- J 1 : 
in the exceptions muſt be negatively averred (a) ; and the yg, Pant. 
moſt approved precedents are certainly in that form (5) ; but berton, 
it is not neceſſary for the proſecutor ſtrictly to prove thele 2. i-urr. 1037. 
negative facts (c), for it is incumbent on the defendant to Add.P.L-149. 


"5 . (5) Cro. Car. 
prove the athrmative (4). | Comp.6.Edir. 


#38 (c) Willis“ Caſe, October Setfion, 1791. (d) 2. Burr. 1036. 


+ Seck. 65. It has been reſolved, that an indictment charg- Hugh Len- 
ing the offender on this branch of the ſtatute with mending dard cate, 2. 
a mould, “in and upon which was made and impreiled the ag. 3 
« figure, reſemblance, and ſimilitude of one of the ſides, ee 2 
« 49 2wit, the head fide of the lawful filver current coin of 85. : 

« the kingdom called a ſhilling, &c.“ is ſufficiently ſup- Sce form of 
ported by evidence of mending a mould, which has only the e 
relemblance of a /þ.ilmg 1nverted, viz. the convex parts of ma W I 
the ſhilling being concave in the mould ; the head or pro- wh 

file being turned the contrary way of the coin; and all the 

etters of the inſeription reverſed ; for although this is an 

inſtrument which would rather make and impreſs the reſem- 

blance of the current coin than an inſtrument on which 

the ſame is made and imprejJed; yet as the comvexitics of the : 
current coin form the concavities of the mould (e), it is an (e) SecRidge- 
inſtrument on which there is made and impreſſed the flamp of lay's * ate, 
one of the ſides of the filver coin. But it ſeems to be 5 
agreed, that it would be more accurate to deſcribe it as a 1 1 
mould that would make and impreſs the ſimilitude, &c. ; nee 
for the ſtatute clearly diſtinguithes between ſuch as will tween the 
make and impreſ, the ſimilitude, &c. as © matrix, die, and Th and 
„mould,“ and ſuch on which the fame may be made 45 — 
dud impreſſed, as a puncheon, counter-puncheon, or pat- 

tern. 


+ Se, 66. But it has been doubted (/), whether an (% By Lord 
iron ſtamp which will make and impieis only part of one Hardwicke in 
lide of the current coin, as one of the ſcepires on a half- Stn s Caſe, 
guinea, is HAIGH TREASON within this aft (g). Eater, 10. 


H. 371. (g) This is now provided for by 15. Geo. 2. c. 28. Sce pot. ſect. 32. 


+ 8-. 67. It has alſo been reſolved, that an inftrument Rowland 
on which there is the outline only of the profile on the i&zclay's | 
current coin, and no marginal letters, is a prnc/ con within mcg *. 
the meaning of this act; although ſuch an inſtrument may 3 3 
be uſed for other purpotes, as making ſcals, buttons, me- 
dals, and other things of the like natufe; for it is fuf— 
iciently 'complcat to make an old ihilling or a baſe ſhitling 
current, | | 
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To make or 


| Or HIGH TREASON. Bk. I. 
+ $27. 68. By 8. & 9. Will. 3 c. 26. ſ. 1. it is further 


mend any tool Coated, © That no ſmith, engraver, founder, or other 


or inſtrument ,, 


for graving 
money round 


perſon whatſoever (other than and except the perſons 
employed in the mint, &c. &c.), thall knowingly make 


A 
NR 


the edges like © or mend, or begin or proceed to make or mend, or affift 


the current 
coin, is HIGH 
TREASON, 


Caſe of John 
Bell, Foſter's 
Crown Law, 
3. Edit. p. 


430. 


To hide, con- 
ceal, or have 
in cuſtody, any 
coining tool or 
inſtrument, is 
HIGH TREA- 
$ON, 


« in the making or mending of any edger or edging tool, 
6- inſtrument, or engine, not of common uſe in any trade, 
but contrived for marking of money round the edges with 
letters, grainings, or other marks or figures reſembling 
e thoſe on the edges of money coined in his majeſty's mint; 
nor any preſs for coinage; nor any cutting engine for 
« cutting round blanks, by force of a ſcrew, out of flatted 
„bars of gold, ſilver, or other metal; on pain that every 
« ſuch offender or offenders, their counſellors, procurers, 
& aiders, and abettors, ſhall be guilty of HH TREASON.” 
But no attainder under this act ſhall work any corrup- 
tion of blood, or loſs of dower.— And by 7. Ann, 
c. 25. ſ. 2. The proſecution for making or mending, or 
* beginning or proceeding to make or mend any coining 
“e tool or inſtrument herein prohibited, or by marking 
* of money round the edges with letters or grainings, may 
be commenced at any time within /ix months after ſuch 
„ offence committed.“ | | 


+ Sec. 69. It has been determined by a majority of the 
judges, that @ pre/s of the ſame ſort as that which is uſed in 
the mint for coinage, and proper to be made uſe of for coin- 
ing guineas, thillings, and /ou's-d'ors, or any other leis pieces, 
but not large enough for coining crowns or half-crowns, and 
which is proper to be made uſe of for making medals, dial- 
plates for watches, buttons, and ſeveral other things, and 
is like thoſe preſſes iu many tradeſmen's ſhops for the pur- 
poſe of making watch keys, watch chains, cane heads, &c. 
is not a tool or inſtrument the making or mending of which 
will amount to HIGH TREASON, if it clearly appear that 
the perſon in whoſe cuſtody it is found intended to make 


uſe of it only in coining h, u, and not any of the cur- 


rent coin of this kingdom. 


+ Sefr. 70. By 8. & 9. Will. 3. c. 26. ſ. 6. No ſmith, 
& engraver, founder, or other perſon or perſons whatſo- 
ever (other than and except the perſons employed in the 
& mint, and for the uſe and ſervice of the mint, or perſons 
% lawfully authoriſed by the commiffioners of the trea- 
„ ſury, or lord high treaſurer for the time being), ſball 
„ knowingly buy or fell, hide or conceal, or without law- 
% ful authority, or ſufficient excuſe for that purpoſe, know- 
„ ingly have in his, her, or their houſe, cuſtody, or poſſeſ- 
* fion, any ſuch puncheon, counter-puncheon, matrix, 


s ſtamp, 


,. 
I 
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« ſtamp, dye, edger, cutting engine, or other tool or in- 
« ſtrument before mentioned, on pain that any ſuch of- 
« fender or offenders, their counſellors, procurers, aiders, 
« and abettors, ſhall be adjudged guilty of HGH TREASON.” 
But no attainder under this act ſhall work any corruption 
of blood, or loſs of dewer; and the proſecution muſt 
be commenced within three months after ſuch offence com- 


mitted. 


+ Sec. 71. It is obſervable, that the words “ pattern” 

and © mould?” are expreſsly mentioned among the articles 
enumerated in the ſirſt ſection of this act (a), but that they (a) Antey 
are omitted in this clauſe of it. It has, however, been de- fect. 62. 
termined (5), that a perſon may be indicted under this clauſe (4) Ron's 
of the act for having felowiouſly and traitorouſly in his Lennard, 2. 
cuſtody and poſſeſſion a mould made of lead, on which is Bl. Rep. 307. 
made and impreſſed the figure of the current coin; for that 

a mould is compriſed under the general words of this clauſe, 

« other tool or inſtrument ;” and therefore having the 

cuſtody thereof without lawful authority or excuſe, will 

amount to the crime of HIGA TREASON. 


+ Se. 72. It has alſo been determined, that as a mould Rex Ty 
is expreſsly mentione | by name in the firſt clauſe of the nard, 2. Bl. 
ſtatute, with reſpe& to the making or mending, an in- Rep. 809. 
dictment for having the poſſeſſion of a mould is good, with- 
out averring it to be “ a too] or inſtrument” within this 
clauſe of the act, | 


+ Set 73. It has alſo been determined, that “ a preſs The Caſe of 
for coinage” being mentioned among the tools and in- John Bell, 
ſtruments enumerated in the firſt clauſe of the itatute, is awe; * 
alſo within this clauſe of the ſtatute « other tool or inſtru- 5 5 


„ ment.“ 


+ Sect. 74. It has alſo been determined, that if a preſs of ©, of John 
the fame fort as thoſe uſed in the mint, and proper to be Bell, Fotter's 
made uſe of in coining guineas, ſhillings, and /ours-4"ors, Crown Law, 
or other leſs pieces, but not large enough for coining 3- Edit. 439 
crowns or halt-crowns, be found in the poſſeſſion of a per- 
lon, his intending to make uſe of it only in coining louis 
d'or5, and not the current coin of the kingdom, is “ a ſuf- 

« ficient excuſe” for lus having ſuch a preſs in his cuſtody. 


Sec. 75. It is ſaid, that it is the zutent with which the Rexy. Sutton, 
perſon: has theſe inſtruments in his cuſtody that creates the 2. Stra. 1074. 
offence, and therefore it has been determined, that a perſon B. R. H. 370 
having in his poſſeſſion two iron ſtamps, with intent to im- 


preſs the ſceptres on ſixpences, and to colour and paſs them 
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To convey 
any hoch or in- 
ſtrument out 
of the king's 
mint, wic is 
there uſe: for 


Or HIGH TREASON. Bk. . 


off for half-guineas, is indictable as a miſdemeanor at 
common law. | 7 


+ Ser. 70. By 8. & 9. Will. 3. c. 26. ſ. 2. © If any per- 
“ ſon or perſons whattoever ſhall, without lawful autho— 
« rity for that purpole, willingly or knowingly convey, or 
e affiſt in con\eying out of his majeſty's mint, any pun- 
e cheon, counter-puncheon, matrix, dye, ſtamp, edger, 


the purpoſe of «© cutting engine, preis, or other tool, engine, or inſtru- 


coi ng, 18 
HIGH TREA- 


SON. 


To mark the 
edges of the 
duniniſhed 
coin, or any 
counterfeit 
coin, with let- 
ters 07 grain— 
ings, Kc. is 
HIGH TREA- 


To colour, 
gild, or waſh 
any metal ſo 
as to make it 
reſemble the 
curreut coin, 
is HIGH 
TREASON, 


„ment, uſed for or about the coining of niwiics there, or 
any uſeful parts of fach tools or inſtruments, the ſaid 
„ perſon and perſons ſo offending, their counſellors, pro- 
“ curers, aiders, or abettors, as alſo ail and every perſon 
« and perſons knowingly receiving, hiding, or concealing 
« the ſame, ſhall be adjudged guilty of HIGH TREA ON.“ 
Put no attainder under this act ſhall work corruption of 
blood or loſs of dower; and the proſecution muſt be com- 
menced within three months after the offence committed. 


+ Sed. 77. By 8. & 9. Will 2. c. 26. f. 3. „ If any per- 


«© fon or perſons (other than the perſons employed in his 


« majeſty's mint or mints, or ſuch as have authority from 


« the commiſſioners of the treaſury, or the lord high trea- 
« ſurer for the time being), ſhall mark on the edges any 
the current coin of this kingdom; or if any perſon or 


« perſons whatſoever ſhall mark. on the edges of any of the 


* diminiſhed coin of this kingdom, or any counterfeit 
« coin reſembling the coin of this kingdom, with letters or 
« grainings, or other marks or figures like unto thoſe on 
„the edges of money co ned in his majeſty's mint, every 
* ſuch offender, his counſellors, procurers, aiders, and abet- 
“tors, ſhall be adjudged guilty of HIGH TREASON.” Hut no 
attainder ſhall work corruption of blood or loſs of dower; 


and the proſecution muſt be commenced within three months | 


after the offence committed. 


+ Seat. 78. By 8. & 9. Will. 3. c. 26. f. 4. © If any 
* perſon or perſons whattoever thall colour, gild, or caſe 


,“ over with gold or filver, or with any waſh or materials 


« producing the colour of gold or filver, any coin reſem- 
bling any the current coin of this kingdom, or an} 
round blanks of baſe metal, or of coarſe gold or coaric 
&« filver, of a fit ſize and figure to be coined into counter- 
&« feit milled money, reſembling any the gold or filver 
« coin of this kingdom; or if any perſon or perſons ſhall 


* g1ild over any filver blanks of a fit ſize and figure to be 


coined into pieces reſembling the current gold coin of 
* this kingdom, all and every ſuch pcrfon and perſons ſo 
&« offending, their counſellors, prosurers, aiders, and abet- 
999 2 ns % 8 : bs 2:84 3 2 , 00 tors 
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« tors, ſhall be guilty of Un TREASON.” But no at- 
tainder for this offence ſhall work corruption of blood, or 
lots of dower; and the proſecution muit be commenced 
within hee months after the offence committed. 


+ Se. 79. It has been reſolved, that if the colour of ſilver Non — Lacy 
be produced by melting a {inall portion of good ſilver with 3 8 
a large portion of bale metal, and throwing it, after it has 7. W. » Ba 
been cut into round blanks, into agua Fortis, and thereby ,,,, 
drawing to the ſurface whatever fiiver there 1s in the com- 
poſition, and making it aſſume the colour and appearance 
of real filver, is “a colouring with a waſh and materials“ 
within the meaning of the ſtatute. 


+ Sect. 80. It ſeems alſo that a count on this clauſe of Jarris and 


| : | $4 Tnion's Caſe 
the ſtatute, and a count on the ſtatute 25. Edw. 3. c. 2. (a) Caſes in Cn 


ought not to be introduced into the {ame indictment. aw, 126. 
(a) Ante, ſ. 54. 
+ Set. 81. It is ſaid, that the money thus counterſeited , Bie. Abr 
mult reſemble the true and lawful coun ; but it has been de- 129. k 
termined, that a counterfeit ſhilling or ſixpence, although 1. Hale 184. 
they are quite ſmooth, and no impreffion of any fort or 215. 
kind diſcernible upon the ſurtace of them, are ſufficiently ,,, ws, 
r-\.mbling the filver coin of this kingdom to make the of- Cate, Caſes 
fender guilty within the meaning of the act (9. Cro. Law, 293. 


+ ec. 82. By the 15. Geo. 2. c. 28. „If any perſon Toalter 2h. 

„ whatſocyer ſhall waſh, gild, or colour, any of the lawful % or a /x- 
„ filver coin called a /llins or a ſiaſence, or any COUNT - es Tz hos 755 
&« {cit or falie ſhilling or fixpence ; or add to or alter the eon 
„ unprethon, or any part of the impreſſion, of either fide with intent to 
* of ſuch lawfu} or counterfeit thilling or ſixmence, with make the ſhil- 
intent to make ſuca ihilling reſemble or look like or pais ing reſemble 
for a piece of lawful gold coin called a guinea, or with e ane 
intent to make ſuch ſixpence reſemble or look like or half wana ts 
„ pals for a piece of lawful gold coin called a Eging, mow Treas 
i the perſon or perſons ſo Offending in any of the matters sox, 

* aforeſaid, Meir counſellors, aiders, abettors, and procu- 

* rers, ſhall Lc adjudged to be guilty of HIGH TREASON.” 

But the blood of the heirs of ſuch offenders thall not be 

thereby corrupted, nor ſhall his wife thereby forfeit or lole 
her dower. 

+ $2, 83. By 15. Geg. 2. c. 28. ſ. 1. If any perſon To alter a 
„ whatſoever ſhall file, of any wiſe alter, wath, or colour ha!ſprnny or a 
any of the braſs inonics calle: a//prrnes or farthings, or 1119118, with 


„ . f . . 2 intent.omake 
add to or alter the imp reſſion or any part of the impretlion the halfpenny 


pals for @ Pilling, or the farthing pal; for a. /apince, is HIGH TREASON, 
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r. Hale 225. 
128, 229, 317. 
Sum. 21. 

3. F. C. z. 
Poſer 227. 


1. Hale 22 5, 
226. 317. 

3. H, 7. 10. 
8. C. z. 

3. Inſt. 18. 
Sum. 12. 

B. Treaf. 10. 
Dalt.8 9. f. 22 5. 


Jim. 21. 
3. Inſt. 18. ch. 
18. K. 4. 


Sum. 21. 


(a) 3. Inſt. 18. 7 


Or HIGH TREASON. Bk. l. 


& of either fide of an halfpenny or farthing, with intent to 
make an halipenny reſemble or look like or pals for a law- 
ful ſhilling; or with intent to make a farthing reſemble or 
6 look like or pals for a lawful fixpence; the perſon or per- 
„ tons to offending in any of the matters atorefaid, their 
« countellors, aiders, abettors, and procurers, ſhall be ad- 
& judged guilty of HIGH TREASON.” But the blood of the 
heirs of ſuch offenders ſhall not be thereby corrupted, nor 
thall his wite thereby forteit or loſe her dower. 


Set. 84. As to THE SECOND BRANCH, concerning the 
bringing falſe money into the realm, the following parti- 
culars arc obſervable. | 


Se, 85. FirsT, That the money ſo brought muſt be 
counterfeited according to the ſimilitude of Engliſh mo- 
ney. But by 1. & 2. Phil. & Mar. c. 11. it is made high 
treaſon to bring into the realm money counterteited ac- 
* cording to the ſimilitude of foreign coin current here, to 
„the intent to merchandize therewith.” . 


Seck. 86. S£conDLY, That it muſt be brought by one 


who knows it to be falſe. 


Sect. 87. TrinDLY, That it muſt be brought from a 
foreign nation, and not from Z7reland, or other place ſub- 
ject to the crown of England; for though to ſome purpoſes 
they be diſtin& from the realm of England, and conſe- 
quently money brought from thence may, within the letter 
of the ſtatute, be ſaid to be brought into the realm, yet in- 
aſmuch as the counterfeiting 1s puniſhable there 5 the 
laws of our king, as much as in Ergland, the bringing 
money from ſuch places has been conſtrued to be no more 
within the act than if they were actually in England. 


Seck. 88. FoURTHLY, That the bare uttering of ſuch 
money here, by one who brought it not over, is not with- 
in this branch. But by force of an ancient ſtatute, if falſe 
money be found in the hands of a ſuſpicious perſon, be 
may be arreſted till he have found his warrant, 


Set. 89. FirTHLY, That it is not neceſſary that ſuch 
falſe money be actually paid away or merchandized withal, 
for the words are, „to merchandize or make payment, &c.“ 
which only import an intention to do ſo, and are fully ſatiſ- 
fied whether the act intended be performed or not. But 
ure, becauſe both Coke (a) and Hale (b) ſeem to hold 


(4) f. Hale 229. otherwiſe, However it is clear, that bringing over money 


couhn- 
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counterfeited according to the ſimilitude of foreign coin is 
treaſon within 1. & 2. Phil. & Mar. c. 11. 


Sec. go. Alſo in the ſaid ſtatute of 25. Edw. 3. c. 2. 
there is this clauſe, * And becauſe that many other like 
« caſes of treaſon may happen in time to come which a 
„ man cannot think nor declare at this preſent time, it is 
& accorded, that if any other caſe ſuppoſed treaſon, which 
is not above ſpecified, doth happen before any juſtices, the 
“ juſtices thall tarry without any going to judgment of the 
6 treaſon, till the cauſe be ſhewed and declared before the 
« king and his parliament, whether it ought to be judged 
6 treaion or other felony.“ 


Sect. 1. By virtue of this clauſe, many offences which 


are not high treaſon within this ſtatute, as the murder of 


an ambaflador, &c. were declared by the parliament to be 
high treaſon. But theſe and all other ſuch like declarations 
are made void by 1. Mary c. 1. And it fcems that the par- 
liament have no ſuch power at this day by virtue of the ſaid 
clauſe, inaſmuch as the ſaid ſtatute of 1. Mary expreſsly 
enacts, © That no offence ſhall be deemed high treaſon, 
but only ſuch as is declared and expreſſed ta be fo by 25. 
„ Edw. 3.” and takes no notice of the ſaid clauſe relating 
to the parliament. | 


And now we are come to offences which, beſides thoſe 
already mentioned reſpecting THE COIN, which have been 


made HIGH TREASON ſince the ſaid ſtatute of 1. Mary, viz. 


I. Offences in upholding or favouring the power of 
the pope.—II. Offences againſt the Proteſtant ſucceſſion. 
III. Offences of correſponding with rebels or ene- 
mies. | 


I. Offences in upholding or favouring the power of the 
Pope ſeem reducible to the following heads: FIRST, Extol- 
ling the pope's power. SECONDLY, Putting in ure Popiſh 
bulls. THIRDLY, Perverting others, or being perverted to 
Popery. FouRTHLyY, Receiving Popiſh orders or educa- 
tion in Popiſh ſeminaries, and not ſubmitting, &c. 
FIFTHLY, Refuſing a ſecond tender of the oaths. 


And FirsT, The offence of extolling the pope's power. 
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1. Hale 308. 
3. Inſt. 8. 
12. Co. 16. 


Seck. 92. By 5. Eliz. c. 1. ſ. 2. 10. it is enacted, & That To maintais 
* if any perſon within the queen's dominions ſhall by by advice, 


„writing, cyphering, printing, preaching, or teaching, 


writing, or 


ſpeaking, the 


authority of the See of Rome, is HIGH TREASON. 1. Hale 331, 332. Prin. P. L. 144 
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Dyer 282. 
Jenk. Cent. 4. 
e. 29. 

9. Co. 59. 
. 

2. Kcb, 502. 


Two of the 


Judges diſſent- 
cd trom this 


opinion, Sav. 


46. 


To put in ure 
any bull or in- 
ſtrument of 
abſolut ion, is 
miſpriſion of 


TREASON. 


Prin. P. L. 144. 


Or HIGH TREASON. Bk. I. 


* deed or act, adviſedly and wittingly hold or ſtand with 


« to extol, ſet forth, maintain, or defend the authority, 
« juriſdiction, or power of the biſhop of Rome, or of his 
e fee, heretofore claiined in this realm, or by any ſpeech, 
„open deed or act, adviſedly or wittingly attribute any 
* fuch authority or pre-eminence to the tee of Rome, he 
„ ſhall be guilty of a premunire by the firit offence, and of 


* HIGH TREASON by the ſecond ; but without corruption 
ol blood or loſs of dower.” | 


Sef?. 93. It has been holden, That he who, knowing 
the effect of a book written beyond fea, brings it over and 
ſecretly ſells it; and alſo, T hat he who, by report hearing 
the contents thereof, commends it; and alſo, That he who, 
knowing its contents, ſecretly conveys it to a friend, with 
an intent to pervert him, is in danger of the ſtatute: and 
it has been reſolved, That he who, having read the book, 
does afterwards, in diſcourting of it, allow it to be good; 
and allo, hat whoever writes or prints ſuch a book, and 
after publiſhes it, is clearly guilty: but it is ſaid, I hat he 
who, having heard of the contents, barcly buys and reads 


the book, is not within the ſtatute. 


Se. g. It has alſo been bolden, That if one who is 
convicted and condemined for an offence of this nature, 
being afterwards demanded by the judges, whether he be 
{till of the fame opinion? anſwer that he is, he is guilty of 
high treaſon, as having adviſedly maintaincd the pope's power 
a ſecond tune. | 


SECONDLY, T he offence of putting in ure a Popiſh bull, 


Sect. 05. By 13. Eliz. c. 2.1. 2, 3. © If any within the 
„ queen's dominions ſhall put in ure any bull or inſtru— 
e ment of abſolution or reconciliation obtained from the 
« ſee of Rome, or ſhall take upon him by colour thercof 
e to abſolve or reconcile any perſon, or to grant or pro- 
+ miſe any abſolution or reconciliation, or ſhall willingly 
receive any ſuch abſolution or reconciliation, or ſhall 


“ obtain from the ſee of Rome any bull or writing what-_ 


„ ſoever, or publiſh, or any ways put the ſame in ure, he 
6 js guilty of high treaſon. And by f. 4. acceſſaries after 
« the offence incur a præmunire. And by ſ. 5, 6. Thoſe 
„% who within fix weeks diſcloſe not an offer of ſuch bulls, 
« &c. to ſome privy counſellor, &c. are guilty of a miſ- 
„ prifion of treaſon.” . | 


TnizDLY, The offence of perverting others, or being 
perverted to Popery. 
: Se. 


Ch. 17. Or HIGH TREASON, 


Sa. 96. By 23. Eliz. c. 1. ſ. 2. & 3. Jac. 1. c. 4. f. 22, 
23. it is enaCted, © That if any one ſhall pretend to have 
« power, or ſhall by any ways or means put in practice to 
« withdraw a ſubje& from his natural obedience to the 
« king, or to withdraw them for that intent to the Romiſh 
& religion, or to move to promiſe any obedience to any 
« foreign power, or to do any overt act to that intent, or 
« to reconcile one to the /ce of Rome; and if any perſon 
« ſhall by any means be willingly withdrawn, or promiſe 
« obedience as aforeſaid; he is guilty of HIGH T&KEASON.” 


Form of indictment, 


S-#. 97. But by 3. Jac. 1. c. 4. © If any perſon who 
« js reconciled to the ſee of Rome beyond the ſeas, return 
« jnto the realm and ſubmit himſelf, &c. and take the oaths 
„within fix days after his return, he 1g excuſed.” 


$-4. 98. It ſeemeth that the bare pretending to ſuch a 
power, without any farther act in endeavouring to perſuade 
perſons from their allegiance, or the bare endceavouring ſo 
to perſuade them, without any pretence of ſuch a power, is 
high treaſon within theſe acts. 0 

FovRTHLY, The offence of receiving Popith orders or 
education, &c. | 


Sect. 99. By 27. Eliz. c. 2. ſ. 3. If any eccleſiaſtick 
* born in the queen's dominions, and ordained or profeſſed 
« by Popiſh authority, ſhall remain in the queen's domi- 
* nions, or come from beyond ſea, and not ſubmit to ſome 
« biſhop or juſtice of peace within three days, and take the 
« oaths, &c. he ſhall be guilty of HIGH TREASON.” 


Sect. 100. By 27. Eliz. c. 2. ſ. 15. If any ſubjeR, not 
&« being an eccleſiaſtick, ſhall not return from a Popiſh ſemi- 
% nary within ſix months after a proclamation to that purpoſe 
« 1n London, and ſubmit, &c. within two days, he thall 
« be guilty of HIGH TREASON whenever he ſhall otherwiſe 
6 return.” 


Sec. 101. By 27. Eliz. c. 2. ſ. 13. © If any ſubject ſhall 
& know that any ſuch prieſt is within the realm, and not 
** diſcover him to ſome juſtice of peace, &c. within twelve 
days, he ſhall be fined and impriſoned at the queen's will; 
* and if any juſtice of peace, &c. to whom ſuch matter 
* ſhall be diſcovered, thall not give information to ſome 
of the privy council, &c. within twenty-eight days, he 
„ thall forfeit two hundred marks.“ 


In 


"> 
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To be recon- 
ciled, or to en- 
deavour to re- 
concile others 
to the ſee of 
Rome, is HIGH 
TREASON. 

1. Hale 337, 


38. 
11. Mod. 56. 
114. 

Rex v. Bolton, 
Mich. 26. G. 3. 
Cro. Cir. 573. 


Cawley 187. 


* 
' 


The caſe of 
Campion the 
Jeſuit and 
others, Savil 3. 


Popiſh prieſts 
not taking the 
oaths arc guil- 
ty of HIGH 
TREASON. 
Hale 336, 337- 
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Southwell's 


k. I. 


In the conſtruction of this ſtatute it hath been reſolved, 


Or HIGH TREASON. 


Seer, 102. Firſt, That in an inditment grounded on 


Cale, ep. 79 this ſtatute againſt a prieſt remaining here beyond the time 


Rex v. O'Cul- 
len, Ray 377. 


limited by the ſtatute, it muſt be alledged, that he was born 
in the realm, &c. and alſo that he was ordained, &c. by au- 
thority challenged or pretended from the /ee of Rome, but 
that there 1s no need to ſhew in what place in particular he 
was born, or whether he were ordained within the realm, 
or beyond ſca. 


Seck. 103. Secondly, That one in Popiſh orders, be- 
ing in a ſhip in order to go to Ireland, and driven by a ſtorm 
into England, and immediately apprehended, is not guilty 
of high treaſon within this act; for his deſign, of going to 
Irelaud was prevented, et nil efficit conatus, niſi ſequatur ef 
fefius, and he was forced into England by the act of God, 
and againſt his will; neither can he be faid to remain here 
within the intent of the ſtatute, becauſe he was compelled 
to it by reaſon of the proſecution. 


FIFTHLY, The offence of refuſing a ſecond tender of the 
oaths, ; 


Perfonsfavring Sec. 104. By 5. Eliz. c. 1. f. 11, 12. & 20. If any 


or hearing 
private maſs, 
and refuſing 
the oaths, guil- 
ty of TKEA- 
SON. | 
Vide infra, 
C. 19. 

See 1. W. & 
M. c. 83. 


Every perſon 
who thall be 
Teconciled to, 
or hold com- 
munication 
with the ſce 


of Rome, or: 


who thail pro- 
feſs Popery, 
or marry a Pa- 
iſt, is ex- 

claded from 
alcending 
THE THEKONY 
hands ef the 


„ perſon who thall have a charge, cure, or office in the 
% church, or an office or miniſtry in an eccleſiaſtical court, 
& or if any perſon who thall wilfully refuſe to obſerve the 
„ rites of the church of England, after having been admo- 
& niſhed by the ordinary, &c. or that fhall ſay or hear pri- 
vate maſs, &c. ſhall refuſe a ſecond tender of the oaths, 
& he ſhall be guilty of high treaſon, but without corrup- 
„ tion of blood.” | 


II. Orrences againft the Proteſtant ſucceſſion. 


+ Sec. 105, By THE BILL. oF RIGHTS, the x. Will. & 
Mary, ſt. 2. c. 2. 1. 9. it is recited, That it had been 
jonnd by experience inconſiſtent with the ſafety*and wel- 
tare of this FP ote/tant kingdom to be governed by a Popith. 
prince, or by any KING or QUEEN marrying a Papiſt; 
AND ENACTED, ** That all and every perſon and perſons 
& that is, are, or ſhall be reconciled to, or ſhall hold com- 
munion with the tee or church of Rome, or ſhall pro- 
- fels the Popiſh religion, or thall Marry a Papiſt, ſha!l be 
excluded, and be for ever incapable to inherit, poſſeſs, 
© or enjoy THE CROWN and government of this realm and 
of Great Britain; and THE $CEFTKE' ſhall, in ſuch caſe, paſs into the 
next Preteſlant lucceſlor, a 


- La 
* * 


- 
* 


* Ireland, 


Ch. 17. Or HIGH TREASON. 218 


« Jrelaud, and the dominions thereunto belonging, or any 
« part of the ſame ; and in all and every ſuch caſe or caſes, 
« THE PEOPLE of theſe realms ſhall be and are hereby ab- 
« {clved of their allegiance; and the ſaid cRown and go- 
« yerament ſhall, from time to time, deſcend to and be 
enjoyed by ſuch perſon or perſons, being Proteſtants, as 
« ſhould have inherited and enjoyed the ſame, in cafe the 
« perſon or perſons fo reconciled, holding communion, 
or profeſſing or marrying as aforeſaid, were naturally 


« dead.” | 


+ Set. 106. By THE ACT oF SETTLEMENT, the 12. The crown of 
& 13. Will. 3. c. 2. the princeſs S9phza, electreſs and ducheſs — — 
dowager of Hanover, daughter of Elizabeth, late queen of þ,,,,,,, fac 
Buhemia, who was daughter of KING JAMEs THE FIRST, is ars of So- 
declared to be next in ſucceſſion in the Proteſtant line to PHI, the 
the crown of Great Britain, after death of his Majeſiy and be, of 
the princeſs Anne of Denmark, without iſſue. PROvIDED 3 _ 
* ALWAYS, that all and every perſon and perſons who qeath of Kix 
« ſhall or may take or inherit the ſaid crown by virtue of WiLLian 
« the limitation of this preſent act, and is, are, or ſhall and QUEEN 
& he reconciled to or hold communion with the fee Ax xk. 

« or church of Rome, or ſhall profeſs the Popith religion, 
« or thall marry a Papiſt, ſhall be ſubje& to ſuch inca- 
« pacities as in the ſaid BILL or RICHTSs are provided, 


« enacted, and eſtabliſhed.” 


Se. 107. By 1. Ann. ft. 2. c. 17. f. 3. If any per- Maliciouſly, 
« ſon or perſons ſhall endeavour to deprive or hinder any #dviſ-dly, and 
« perſon who ſhall be the next in ſucceſſion to THE CROWN EY Oy 

- 4 . 3 pt, by overt 
« for the time being, according to the limitations of the act, to hinder 
« ACT oF SETTLEMENT, and according to the BILL OF the Proteftant 
« RicHTs, from ſuccceding to the imperial crown of this cen, is 
realm, and the dominion and territories thereto belong- high treaſon. 
ing, according to the limitations in the two before-men- 

* tioned acts, and the ſame maliciouſly, adviſedly, and di- 
6 rectly ſhall attempt by an overt af or deed, every ſuch 
* offence ſhall be adjudged HIGH TREASON. 


Sect. 108. By 6. Ann. c. 7. ſ. 7. © If any perſon or To maintain 
« perſons ſhall maliciouſly, adviſedly, and directly, by „ 
« writing or printing, maintain and affirm that THE KING e, that 
« that now 1s is not the lawful and rightful KING of theſe Tyr KING is 
* realms, or that THE PRETENDED prince of Wales, or not the right- 
& any other perſon or perſons, hath or have any right or ful 3 
title to the ſame, otherwite than according to THE BiLL m 
© OF RIGHTS, and the AcT OF SETTLEMENT, and the limit the de- 
+ ACP oF UNION; or that the KINGS or QUEENS of this ſcent of the 


„ rcalm, with and by the authority of parliament, are not <9" 0,15 high 
| | 1 able treaſon, 
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or fuldicr ih- Il. 
either abro:d 4 of Ang land, or upon ſea, hold correipondence with any 


: i Or HIGH TREASON. k. 


_— able to make laws and ſtatutes of ſufficient force and 
J. Mathews, 4 — to limit and bind THE cRowN, and the dif. 


9. St. Ir. 15. _ 8 k þ 
5. B. Oct. cent, limitation, inheritance, and government thereof, 


* 


Sep. :719. any ſuch perſon or perfons ſhall be guilty of Rien 


(a) Sce poſt, © TREASON (a9. 
ch. 19. f. that directly to affirm the fame by preaching, teaching, or adviſed 
ſpeaking, is a pre munire. | » 


To ee any Scet. 109. By 13. Will. 3. c. 3. If any of the ſub- 
eee 6 jects of the crown of Lugland thall, within this realm 
THE PR or without, hold, entertain, or keep any intelligence 
TEXÞER, or „ or correfpondence in perſon, or by letters, meſſages, 
any or ether © gr otherwiſe, with THE PRETENDER, or with any 
= +569 noo *« perfon or perſons employed by him, knowing ſuch 
employed by ©* Perſons to be fo employed; or ſhall, by bill of exchange, 
him or them, © or otherwiſe, remit or pay any ſum or ſums of money 
is HIGH for the uſe or ſervice of the ſaid PRETENDER, knowin 
uch Oy to be for ſuch uſe or ſervice; ſuch perſon 6 


offending ſhall be guilty of Hi TREASON.” 


* + Se. 110. By 17. Geo. 2. c. 39. the ſtatute of 13. Will. 
Crs of Tre 3. C. 3. is extended to the eldeſt or any other fon or ſons of 
PRrrinbin the faid PEKETENDER, or to any or either of them; and 
mall land, or ** 1t the eldeſt, or any other fon or ſons of the /,. PrE- 
attempt to „ pEgENDER CCH) ſhall land or attempt to land, or ſhall be 
— 3 „found in Great Britain or Ireland, or any of the domini- 
land, or any “ ons or territories belonging to the crown of Great Bri- 
the dominions © tain, or thall be found on board any ſhip, veſlel, or hoat, 
thereof, they ** being ſo on board with intent to land in Great Britain 
frandaainied « gr [e/4rd, or any of the dominions or territories afore- 
. nao *« faid, he and they reſpectively ſhall, by this act, be ad- 


IREASGN, 3 a 
„ judged attainted of HIGH TREASON. 


(5) James the Sccond married a princeſs of the Houſe of Modena, and died at S/. 


C194 in the isth September 1707, leaving one ſon James Francis, the pretended 
prince of Wales here alluded to. James Francis married Maria Clementina Sobiefhy, 
grand-daiipiiter ro the king of Poland, and died in the year 1765, leaving two ſons, 
VIZ. Charles Edward Lows Cofimir Stuart, exeated DUKE oF ALBANY, and Heny 
Brnedi& Sina t, created CArDINAL OF YORK, The Count married a princeſs of 
Stolberg, in Gormany, and died at Rome on the 31ſt December 1788, leaving only a 
natural Jauylter, created ducheſs of Albany. The Cardinal was born at Rome on 
the och March 1725, and on the 1ſt January 1793 was alive and unmarried. | 


III. Offence of correſponding with rebels or enemies 


. ; » cc 
If anv officer + Se. 111. By 2. & 3. Ann. c. 20. © It any officer or 
« ſoldier in his majeſty's army ſhall, either upon land out 
or at ſea held e rehob Gr enemy, or give them advice or intelligence either 


cCorfrifponde * » N 
ron by 1 - «6 by letters, meilages, ſigus, or tokens, or any manner of 
rebes ox encmy, he is guilty of HIGH TREASON, 1. Halc 339. | 
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« way whatſoever, or ſhall treat with ſuch rebels or ene- 
„ mies, or enter into any condition with them, without 

« the king's licence, or licence of the general, lieutenant- 
general, or chief commander, every perſon ſo offending 
« ſhall be adjudged guilty of HIGH TREASON (a. 


Seft. 112. By 33. Geo. 3. c. it is enacted, That after 
« the 20th April 1793, during the continuance of the war 
« between Great Britain and France, if any perſon reſiding 
« or being in Great Britain, ſhall knowingly and wiltully, 
« on his own account or credit, or on the account or credit, 
« or by the direction of any other perſon or perſons whom- 
% ſoever, or whereſoever reſident or being, fell, ſupply, or 
« (deliver, or ſend for the purpoſe of being ſolid, ſupplied, or 
« delivered ; or agree to ſel], ſupply, or deliver, or to ſend 
e for the purpoſe of being ſold, ſupplied, or delivered, or 
„ ſhall, either on his own account or credit, or on the ac- 
« count or credit, or by the direction of any other perſon 
« or perſons whomſoever, or whereſoever reſident or being, 
« cauſe or procure to be ſold, ſupplied, or delivered, or 
« ſent for the purpoſe of being ſold, ſupplicd, or delivered, 
« or authoriſe or direct any other perſon whomſoever, or 
{© whereſoever reſident or being, to ſell, ſupply, or deliver, 
« or to fend for the purpoſe of being ſold, ſupplied or de- 
« livered, or ſhall knowingly and wilfully aid or affift in 
ſo ſelling, ſupplying, or delivering, or ſending for the 
« purpoſe of being ſo fold, fupplied, or delivered, or in lo 
authoriſing or directing any other perſon whomſoever, or 


(a) Sed bu. it 
this ſtatute 15 
not expired. 


To ſell, ſup- 
ply, or deliver 
to or for the 
uſe of the 
French Cons 
vention, orthe 
armies in their 
employ dur- 
ing the war, 
any arms, am- 
munition, or 
naval or mili- 
tacy ſtores, or 
anybank notes 
or bullion, or 
anyproviſions, 
without a li- 
cence from 
the privy 
council, is 
HIGH TREA- 
SON, 


„ whereſoever reſident or being, to ſell, ſupply, or deliver, or 
to ſend for the purpoſe of being fold, ſupplicd, or deliver- 


ed, to or for the ule of the perſons now exerciſing, or who 
may hereafter, during the ſaid war, exerciſe the powers of 
government in France, or to or for the ule of any armies, 
„troops, flects, ſhips, or veſſels employed or to be em- 
** ployed by the perſons exerciſing, or who ſhall exerciſe, 
ſuch powers of government as aforeſaid, or to or for the 
«* ule of any perſon or perſons reſiding or being within any 
of the dominions of France, or any town, territory, port, 
or place annexed to France, or under the government of 
the perſons exerciſing, or who thall exerciſe, as afore- 
fai, the powers of government in France; or if an 
perſon reſiding or being in Great Britain, ſhall knowing- 
* ly and wilfully, during the ſaid war, from and after the 
* ſaid 20th April 1793, buy or procure, or contract or 
* agree to buy or procure, or cauſe to be bought or pro- 
& cured, or authoriſe or direct, or cauſe any other perſon 
or perſons whomfoever, or wheretocver 1 or being, 
to buy or procure, or to contract or agree to buy or 
* procure, or to cauſe or direct to be bought or procured, 
York 1 : Sr 
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is 


To buy or to 


contract or a- 
gree to buy 
any land, te- 
nement, or 
other real 
property, ſitu- 
ate, lying, or 
being in 
Franc“; or to 
lend or ad- 
vyance any mo- 
ney or bills 
thereon, &. 
is HIGH 
JEEA RON. 


Or HIGH TREASON. Bk. l. 
or ſhall knowingly and wilfully aid or aſſiſt in buying or 
procuring, or cauſing, authorifing, or directing to he 
bought or procured, as aforeſaid, for the pvr7oie of be- 
ing ſent into any port or place within the dominions of 
France, or annexed thereto, or under the government cf 
the perſons exercifing or who ſhall exerciſe, as aſoreſaid, 
the powers of government in France, any arms, ord- 
nance, ordnance ſtores, powder, bullets, pitch, tar, 
hemp, maſts, timber, ſail-cloth, cordage, coals, or ſalt- 
petre, or any iron, Bad, or copper, whether ſuch iron, 
lead, or copper ſhall be wruught or unwrought, or any 


" naval or military ſtores whatſoever, or any note or bill, 


notes or bills oi the governor and company af the bank 
of Analand, or any gold or filver bullion, or any gold 
or ſilver coin, either being coin of this kingdom or of 
any other coun'ry, or any hay, ſtraw, or torage, or any 
wheat, wheat-flour, bariey, bailey-tiour, maize, 11ce 
ground or ungiound, oa's ground or unground, meal, 
corn, grain, peaſe, beans, potatoes, or any proviſions 
feth or ſalted, or other proviſions or viduals whatlo- 
ever, or any faclery, boots, or ſhoes, or leather wrought 
or unwrought, without licence from his Majeſty, under 
his ſign manual, or by order in council, or proclama- 
tion, firſt had and obtained, ſpecifying the articles with 
reſpect to which the ſame ſhall be had and obtained, and 
alſo the place and places from which and to which the 
ſaid articles ſhall be ſent. every perſon ſo offending, be- 
ing thergof lawfully convicted or attainted, ſhall be deem- 
ed and adjudged to be guilty of high treaſon, and ſhall 
ſuffer death, as in caſe of high treaſon in counterſeitiag 
the king's money.” | 


+ Seck. 113. By 33. Geo. 3 c. it is further enaCted, © That 
if any perſon reſiding or being in Great Britain, from 
and after the 20th April 1793, during the continuance of 
the ſaid war, ſhall knowingly and wilfully, in his own 
name, Or in the name or names of ary other or others, 
bay, or enter into any contract or agreement to buy, or 
authoriſe or direct, or cauſe any perſon or perſons 
whomſoever, and whereſoever reſident ar being, to buy, 
or to contract or agree to buy, any lands, tgnements, 
rents, or hereditaments, or real or immoveable property 
whatſoever, ſituate, lying, or being within the domi- 
nions of France in Furepe, or in any territory or place 
in Eurote annexed to France, or under the government 
of the perſons exerciſing, or who ſhall exerciſe the pow- 
ers of government in France, during the time ſuch ter- 
ritory or place ſhall be ſo annexed, or under ſuch govern- 
meat, or any eſtate in any ſush lands, tenements, rents, 
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« or hereditaments, or real or immoveable property what- 
« ſoever, or ſhall lend or advance, or authoriſe or direct, 
or cauſe or procure any other perſon or perſons whom- 


— 


re 
8 
e 


„ ſoever, or whereſocver reſident or being, to lend or F 
& advance any money, coin, bullion, notes of the bank of i 
« Engl nd, or bills of exchange, or other notes or bills, i 
„ or other valuable thing of any nature or kind ſoever, . 
« for, towards, or on account of the buying of any ſuch 
& lands, tenements, rents, or hereditaments, or real or 1 
„% immoveable property whatſoever, or any eſtate therein, I 
« or by way of loan or otherwiſe, on the ſpecific ſecurity of þ 
« any ſuch lands, tenements, or hereditaments, or real or 3 
« jimmoveable property, as aforeſaid, or any eſtate therein, | 
« or for or towards or on account of the buying of any i 
« ſuch ſecurity or eſtate, or ſhall be aiding or affiſting in iz 
„ ſo buying, as aforeſaid, or in making, authoriſing, di- A 
© recting, or cauſing to be made, any ſuch buying, con- i 
© tract, agreement, advancement, or loan, as aforeſaid, a 
« every ſuch perſon ſo offending, as aforefaid, being thereof 3 
« convicted or attainted by due courſe of law, ſhall be \Þ 
« deemed and be ad judged to be guilty of high treaſon, and i. 
„ ſhall ſuffer death, as in caſe of high treaſon in coun— 1 
© terfeiting the king's moucy.” | 'J 

+ $:8. 114. And by 32. Geo. 3. C. © If any perſon, Perſons eau- 4 
« heing a ſubject of his majeſty, and out of his majeſty's dog ſing or pro- of 
« minions, ſhall in any ſuch manner as aforeſaid, make or curing 9 
„ authoriſe, direct, procure, or cauſe to be made, any ſuch Hau TREA, 1 


* buying, purchaſe, contract, agreement, loan, or ad- gox. ; 
*© yancement, as aforeſaid, or {ſhall aid or afliſt therein, 1 
and thall afterwards voluntarily return or come to Great £ 
i Britain, every ſuch perſon fo returning or coming to 
& Great Britain, being thereof convicted or attainted by 
“ que courſe of law, ſhall be deemed and adjudged to be K 
„ guilty of high treaſon, and ſhall ſuffer death, as in caſe : 2 
© of high treaſon in counterfeiting the king's money. No 1 
corruption of blood or lofs of dower.“ 


+ Sc. 119. No, By 7. Ann. c. 21. ſ. 1. it is enacted, Alt crimes 

* That ſuch crimes and offences which are HIGH TREA- and offences 

so, or miſpriſion of high trealon, within England, thall that are 3 
Abe conſtrued, adjudged, and taken to be high treaſon and ee 97 
„ miſpriſion of high treaſon within Scotland, and that no pyyjaxd, and 
« crimes or offences ſhall be high treaſon or miſpriſion of no other, thall 
« high treaſon within Scoz/and, but thoſe that are high be i 
„ treafon or miſprifion of high treaſon in Ene land; and 2 8 
© that the crown may iſſue out commiſſions of oyer and ts 
© terminer in Scotland, under the ſeal of GREAT BRITAIN, 


12 A 


3s, — — N < 
= — . 


— 
— — 


2 — IS dts LE 


r 


——— — 9 — —— 
— r — aged 


[> Pens 
——_ —L— 
3 a. gk} 


1 
75 

1 
1 


116 


Or HIGH TREASON. Bk. J. 


* to ſuch perſons as the king ſhall think fit, and that three 
« lords of the juſticiary be in the ſaid commiſſion of oer 
« and ſerminer, whereof one to be of the quorum, to en- 
« quire of, hear, and determine ſuch high treaſon and 
„ miſprifion of high treaſon in ſuch manner as is uſed in 


&©& ENGLAND.” 


CHAP- 


oO es 
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CHAPTER THE EIGHTEENTH. 


OFFENCES AGAINST Tut KING. 


OFFENCES more immediately affecting THE KINO are, 
FiesT, againſt the bullion. SEcCoNDLY, againſt the 
coin. THIRDLY, againſt the privy council. FOURTHLY, 
ſerving a foreign prince. FiFTHLY, injuring the King's 
armour, 


I. OFFENCES AGAINST BULLION. 


+ Sect. 1. BULT.ION, which ſignifies with us either gold (a) g. Edw. 3. 
or filver in the maſs Ca), being the ore or metal whereof © 29- 
the coin is made (), as well as all mines from which it is 5 ror 
produced, belongs to the king by virtue of his prerogative (4) „ 
{c), in order to ſupply materials for the coinage of the king- 294. 
dom (4). The otfence therefore of diminiſhing the quantity (%) See Cour- 
of the builion of the kingdom has always been thought of Took Caſe, 
very ill conſequence 1 as tending to impoveriſh the Hen 
nation, and to embarrals trade (/); and therefore, with an 1. Roll. Rep. 
eye to theſe inconveniences, the ſtatute 17. Edw. 3. c. 15. 299 
which was never printed (g), made it felony to tranſport (/) + _ 66. 
ſilver, except when wrought into plate, and carried over (5 4 2 
by great men to ſerve their houſes ; and afterwards the ex- 3. e. by : 
portation thereof was prohibited by many other ſta- 5. Rich. 2. c. 2. 


tutes (Þ). | 2. Hen. 4. c. 16. 
2. Hen. 6. c. 6. 


; | 3. Hen.8.c. Is 
Sect. 2. But this general reſtraint being found by expe- Bur LION and 
rience prejudicial to trade, which, by exporting money and foreign coin, 
bullion to one market, may bring back ſuch gaods from both of filver 
another as will more than make up the loſs, it is enacted oy — ny: 
by 15. Car. 2. c. 7. ſ. 12. That it ſhall and may be law- Portege 
ful to and for any perſon or perſons whatſoever to 
export out of any port in England or Wales, in which 
there is a cuſtomer or collector, or out of the town of 
« Berwick, all ſorts of toreign coin or bullion of gold or 
« filver, firſt making entry thereof at ſuch cuſtom-houſe 
<« reſpeQively, without paying any duty, cuſtom, pound- 
age, or fee for the ſame.” 


Seft. 3. But this licence to export having been often No perſon 
abuſed by exporting ſuch filver as, having been coined into ſhall caſt in- 
Engliſh money or wrought into plate, was afterwards melt- gots of filver 
ed down into the form of 2 coin or bullion, it is, in 8 1 
order to prevent this miſchief, enacted, by the 6. & 7. Arn 

Will. 3. c. 17. ſ. 3. That no perſon do, or ſhall | 
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ce preſume to caſt ingots or bars of ſilver in imitation of 5 
« Spaniſh bars or ingots of filver, nor to ſtamp any mark mM 
& or impreſſion upon any ingot or bar in likeneſs of the | p 
& Spaniſh marks or impreſſions, upon pain that the perſon 4 
&« herein offending ſhall, for every ſuch oflence, forfeit the 8 
« ſilver ſo caſt, and alſo the ſum of FIVE xunvreo WW 
* POUNDS; one moiety to his majeſty and the other to 15 F 
& the informer, to be recovered, with coſts of ſuit, by ac- 5 10 
tion of debt, bill, plaint, or information. 1 5 
But no molten Set. 4. By 6. & 7. Will. 3. c. 17. ſ. 5. No goldſmith BR © 
fel ger whatio- « gr other perſon whatſoever ſhall tranſpatt, or caule to 
_ =i be tran{ported, out of this Kingdom of Englund into any = 
„e ee parts beyond the ſeas, any mollen ſilver whatlocver, but 60 
ed at Gold- © ſuch only as thall be marked or ſtamped at GOLDSMITHs = 
ſmiths Hall,or “ ALL by the wardens, ſome or one of them, belonging T7 
„ ee to the ſaid company of goldſmiths, which mark or ſtamp a 
XU” PP. „ the ſaid wardens are hereby required to provide, and 4 
of the /fver therewith to mark or ſtamp all ſuch filver as ſhall be 4 
can or the * proved before them, or one of them, in fuch manner 
wrought plate & os js herein-after mentioned, to be lawtal filver ; nor 
75 0 king- „ unleſs a certificate be firſt had and obtained under the . 
f & hand of one or more of the ſaid wardens, of oath having <c 
c been made before him or them by the owner or owners te 
« of ſuch meter filver, and likewiſe by one credible wit- "© 
« nels, that the fame is lawful filver, and that no part there- 60 
& of was (before the fame was molten) the current coin of t. 
« this realm, nor clippings thereof, nor plate wrought within 10 
* this kingdom; which oath the ſaid wardens, or any 
% one of them, are and is hereby required and authoriſed 
„ to adminiſter; and likewiſe to make and grant A CER- 60 
I | | « FIFICATE thereof without fee or reward; an entry „ 605 
i : „ which certificate ſhall be duly made by the ſaid wardens 6c 
1 | in a book to be kept for that purpoſe; and in caſe any 10 
i | “ perſon whatſoever who ſhall offer any molten filver to 
i « be marked, as is aforeſaid, ſhall not prove by his or 
her oath, and likewiſe by the oath of one credible wit- T 
1 “ neſs, that the filver offered to be marked is lawful ſilver, T 
| | & and that the ſame was not, before the melting thereof, T 
| « the current coin of the kingdom, nor clippings thereof, 6 
| „nor plate wrought within the fame, then, and in every 7 
| & ſuch caſe, it ſhall be 4awful to and for the ſaid wardens, T 
* or any one of them, to ſeize and detain fuch molten ” 
* filver fo offered to be marked, until ſuch time as ſuch T 
* oath and proof ſhall be made as is aforeſaid.“ «6 
by . £6 
Molten filver Scel. 5. By 6. & 7. Will. 3. c. 17. ſ. 6. © If any per- is 
thipped with- « fon whatſoever ſhall ſhip, or cauſe to be ſhipped, or put tc 


out, a certiſi- „ . | 4 
cate, or with. :“ on board any veſſel, any molten ſilver not ſtamped ot 


out being ſirſt ſtamped, is ſcizable. 


« marked 
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rt marked by the ſaid wardens, or one of them, and without 


« certificate firſt obtained of oth having been made before 


K the ſaid wardens, or one of them, ot the lawfulneſs of 
« ſuch ſilyer, in manner as is aforeſaid (which certificate 
« {hail be thewn to ſome one of the commiſſioners of the 
te cyſtoms for the time being, before any cucket be granted 
„ for tie exporting ſuch molten ſilver), in ſuch cafe it 
« ſhall and may be lawiul to and for any officer or olficers 
« of his majeſty's cuſtoms to ſeize ſucn filver fo ſhipped 
« and put on board; one moiety to the king, the other to 
« the officer or othcers fo ſeizing the fame.” 


Seck. 6. By 6. & 7. Will. 3. e 7. ſ. 14 And if any 
« perlon or perſons enter or thip any bullion allowed by 
© this act to be exported beyond the ſeas, other than in 
« the name of the true owner or proprietor, or imer ter, 
« the exporter thereof ſhail forfeit the fame, cr the full va- 
« Jue thereof; one moiety to the king, and the other 
« moicty to the perſon who 1hail ſeize or diſcover the 
© ſamge;” 


Set. 1. By 6. & 5. Will. 3. c. 17. ſ. 13. In taſe any 
„ ſcizure ſhall happen of any bullion ſhipped to be ex- 
ported, and a doubt ariſe thereon whether the ſame be 
te Ungliſb or fercigu bullion, the proof thall lie upon the 
* owner, claimer, or exporter of ſuch bullion that the 
* ſame is foreign bullion, and had not been melted down 
in this realm of Eugland, dominion of 7/alcs, or town 
* of Berwick upen Tꝛuced. 


$:2. 8. By 6. & 5. Will. 3. c. 19. f. 7. © If any broker 


« or brokers, not being a trading goldſmith or refiner of 


K 


ſilver, ſhall buy or ſe!] any bullion or molten filver, every 
* ſuch perſon thall ſuffer, tor every ſuch offence, impri- 
“ {onment for fix months, without bail or mainprize.” 


$28. 9. By 6. & 7. Will. 2. c. 17. ſ. 8. * Andd it ſhall 
* and may be lawful to and {or one or more of the wardens 
„of the ſaid company of goldimiths, with any two or 
* more of the court of aſfiſtants of the ſaid company, with- 
in the compaſs of the weekly hills of mortality, and to and 
„for any two juſtices of the peace within any county, City, 
*© or town corporate ont of the compaſs of the weekly hills of 
„ mortality, to enter into the houle, room, or workſhop of 
* any perſon who ſhall be ſuſpected to be gvilty of bnying or 
*« felling unlawful bullion, and to fearch for the fame ; and 
in cate tlfe occupier or ocupiers of ſuch hout-, room, or 
' workſhop, ſhail refuſe to permit the faid warden and aſſiſt- 
* ants, or juſtices, to make ſuch ſearch as aforeſaid, it ſhall 
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4 


and may be lawful to ſach warden and aſſiſtants, and 
ju {Lices, with the ailiſtance of a conſtable, to break open 

ny door, box, trunk, cheft, cupboard, or cabinet, 1 in 
order to fearch for and diſcover uch bullion as is afore— 


faid; and in caſe the perion ſo ſearching ſhall at any 


time find any ſuch unlawful bullion, the perſons fo find. 


ing the ſame are hereby required to ſeize as well fuch 
bullion as the perſon and perſons in whoſe poſſeſſion the 
fame ſhall be found; and the ſaid wardens, aſſiſtants, and 
conſtables, ſhall bring him and her before the next juſ- 
tic? of tlie peace; which juſtice within the weekly bills of 
mortality, and the laid two juſtices without the {aid bills 
of mortality, fhail and may examine the perſon ſo brought 

before him, or found by them reſpectively, upon oath, 
whether the bullion fo found be lawful filver, and whe- 
ther the ſame was not (before the melting thereot) the 
current con of this realm, or clippings thereof ; and in 


cafe wy laid perſon ſo examined ſhall not prove by his or 


her oath, or by the oath of one ctedible witneſs, before the 
aid Jets and juſtices reſpe: ctively, that the bullion ſo 
and; is lawful ſilver, and that the tame was not, before 


the melting thereof, the current coin of this e nor 


clippings thereof, then and in ſuch cafe the ſaid juſtice 
or juſt12es reſpectively {hall commit the perfon ſo ex- 
amined to priſon, and hall ſecure the bullion ſo found, 
and ſhiall tKewile oblige the perſons that can give any 
evidence concerning the ſame, to enter into a recogni— 
zunce to profecute the {aid offender and offenders ; and in 


| caſe uch offender and offenders in whoſe polledion ſuch 


unlawrul bullion ſhail be found, faall not, upon his, her, or 
their trials on an indictment for melting the current ſilver 
coin of this realin, prove, by the oath of one credible wit- 
neis at the leaſt, tlie bullion to found to be lawful filver, 
and th at the ſatne was not the current coin of this realm, 
nor clippings thereo!, then, and for want of ſuch proof, 
ſuch offender ſhall be found g:1iry of the offence contained 
in ſuch ind; mcnt, and ſhal! ſuffer impriſonment for the 
{ſpace of {ix months, without bail or mainprize.” 


Sed. 10. . By 7. & 8. Will. . No perſon 
or pertons whatloever {hall hip or cauſe to be ſhipped, 
or put on board any vetſe] or ſhip whatſoever, any mol- 
ten filver or bullion whatſoever, either 1n bars, ingots, 
wedges, cikes, pinas, or 1n any other form whatſoever, 

unict; a certificate be firſt had and obtained from the 
court of the lord mayor and aldermen of the city of Lon- 
e, vath having been made before the ſaid court by the 
owner or owners of ſuch molten filver or bullion, and 
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« likewiſe by two or more credible witneſſes, that the ſame 
molten filver and bullion, and every part and parcel thereof, 
« was and is foreign bullion, and that no part thereof was 
« (before the ſame was molten) the coin of thus realm, or 
« clippings thereot, nor plate wrought within this kingdom; 
* which oath the faid court of the ſaid lord mayor and al- 

« dermen of the city of London arc hereby required and autho- 
« riſed to adminiſter, and to examine ſtrictly all and every 
« ſuch perſon or perſons as ſhall make ſuch oath concern- 
ing the premites, and hkewiſe to make and grant a certi- 
„ ficate thereof, as aforeſaid, without fee or reward; which 
certificate ſhall alſo contain and expreſs the name and 
«« names of the owner or owners of ſuch molten filver or 
„ bullion, and of the witneſs or witneſſes, and the true 
« weight of ſuch molten filver or bullion; an entry of 
« which certificate ſhall be duly made by the faid court, in 
© a book to be kept for that purpoſe; which certificate 
„ ſhall be ſhewn to the commifſioners of the cuſtoms for 
« the time being, or four of them, before any cocquet be 
granted for the exporting ſuch molten filver or bullion ; 
« and an entry thereof ſhall be alſo duly made by the ſaid 
© commiſhoners of the cuſtoms, in a book to be kept by 
« them for that purpoſe.” HEE 


LY 


- 


12 


1 


8-9. 11. By 7. & 8. Will. 3. c. 19. ſ. 7. „If any per- Molten ſilver 
or bullion ſhip- 


« fon or perſons whatſoever ſhall ſhip, or cauſe to be ſhip- 
« p2d or put on board any veſſel or ſhip, any molten filver 
« or bullion whatſoever, as aforeſaid, without oath, certi- 
„ ficate, and entry, firſt made and obtained, as is before 
« provided in every ſuch caſe it ſhall and may be lawful to 
« and for any officer or officers of his wa 's cuſtoms, 
« or any other perſon or perſons, to ſeize och molten 
« filver and bullion ſo ſhipped and put on board, as for- 
« feited ; one moiety whereof ſhall be to his majeſty, his 
* heirs and ſucceſſors, and the other moiety to the officer 
« and officers, or perſons ſo ſeizing the ſame; and the 
owner or owners, Proprietor or proprietors of ſuch 
molten filver or bullion ſhall forfeit double the va- 
* lue of ſuch molten ſilver or bullion ; one moiety whereof 
« ſhall be to his majeſty, and the other moiety to the per- 
« fon that ſhall ſue or inform for the ſame, to be reco- 
vered, with coſts of ſuit, by action of debt, bill, plaint, 
* or information, wherein no privilege, protection, or 
„ wager of law, ſhall be allowed, nor any more than one 
„ imparlance; and the captain or maſter of ſuch ſhip or 
veſſel (if the ſame belong to a ſubje&t) who ſhall know- 
« ingly permit the ſaid molten filver or bullion to be put 
on board his faid ſhip or veſſeh ſhall forfeit to ſuch per- 
« ſon or perſons as ſhall ſue or inform for the ſame, _ 
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te ſym of two hundred pounds, to be ſued for and reco. 


„% vered in manner as aforeſaid; and in cafe the {hip or 
« veſſel be a man of war, or veſſel belonging to his ma- 
ce jeſty, then the captain thereof ſhall forfeit the ſum of tws 
„ hundred pounds to any perſon that ſhall ſue for the 
c ſame as atoreſaid, and tha.l forfeit his employment, and 
«© be made uncapable of any office or employment, civil or 
«© military. 


Sea. 12. By 7. & 8. Will. 3. c. 19. f 8. „If any com. 


© miĩſſioner or commiſſioners, officer or officers of the cuſ. 


& toms, ſhall grant any cocquet for exporting of any molten 
« ſilver or bullion whatſoever, before fuck certificate firſt 
& had as by this act is directed, and entry thereof made in 
& a book hereby directed ro be kept by the commiſtioners 
& of the cuſtoms; every ſuch commiſſioner and officer 
« of the cuſtoms fo offending ſhall forivit the ſum of two 
« hundred pounds, and be made uncapavle of any cther 
office or place of proſit or truſt whatfocver. 


Sec. 13. By 7. & 8. Will. 3. ©. 19. f. 9. © In caſe any 
« ſeizure of any molten filver or bullion ſhall happen to be 
ce made in purſuance and execution of this act, or that any 


„action, bill, plaint, or information, ſhall be brought for 


« any of the forfeitures or penalties incurred by this act, 
« and a doubt or queſtion ſhail ariſe thereon, whether the 
% molten filver oe bullion then in queſtion were really and 
« truly forcign bullion, or prohibited to be exported, or 
& otherwiſe forfeited by this act; in every ſuch cafe the 
« proof ſhall lie on the part 'of the owner, proprictor, or 
„ claimer of ſuch molten filver or bullion; and unleſs the 


« owner, proprietor, or claimer, or the party ſued, ſhall 


„ prove that the molten filver or bullion in queſtion was, 
« at the time of the ſeizure or forfeiture thereof, foreign 
& bullion, and that no part thereof was (before the ſame 
* was molten) the coin of this realm, nor clippings thereof, 
* nor plate wrought within this kingdom; in every 
& ſuch caſe, for want of ſuch proof, the molten ſilver and 
© bulhon in queſtion ſhall be adjudged, deemed, conſtrued, 
„and taken to be molten filver and bullion forteited by 
« this act, and liable to the penaltics before- mentioned.“ 


Se. 14. By 8. & 9. Will 3. c. 26. f. 6. made perpetual 
by 7. Anne, c. 25. f. 3. Whoever ſhall 4/onch copper for 
© fale, or mix blanched copper with {ilver, or knowingly 
„ buy or ſell, or offer to ſale blanched copper alone or 
“ mixed with filver, and ſhall knowingly or faudulently 
buy or fell, or offer to ſale, any malleable compoſition 


&« or mixture of metals or minerals which ſhall be heavier 
| | s than 
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« than filver, and look, and touch, and wear like ſtand- 
« ard gold, but be maniteſtly worte than ſtandard, ſhall 
« be guilty of FELONY.” 


Sec. 15. The endeavours of ſome perſons in making uſe 1. Hale 644 
of extraordinary methods for the producing of gold and Pyer ss. 
flver, were found by experience to be ſo prejudicial to 
the public, both from the lavith waſte of many valuable 
materials, and alſo from the ruin of many families, which 
had been occaſioned by ſuch uſeleſs expences, that it was 
thought neceſſary to put a check to ſuch practices by ſome 
ſevere law, and tor that purpoſe it was made felony by 5. 

Hen. 4. c. 4. to multiply gold or filver, or to uſe the 
« art or craft of multipl:cation.”” And it was holden, That 
the practiſing to find out THE PHILOSOPHER'S STONE, by 
which it is imagined that all metals may be made gold, was 
felony within this ſtatute: but this rettraint having been 
found to have no other <iet upon the unaccountable 
vanity of thoſe who fancied ſuch attempts to be pra&t:cable, 
but only to lend them beyond lea to try their experiments 
with impunity in other countries, the ſtatute of 5. Hen, 4. 


was at laſt wholly repealed by 1. Will. & Mary, e. 30. 


II. OFFENCES AGAINST THE COIN, 


Seck. 16. The coin of Great Britain muſt be made of (a) 25. Edw. 


Aerling or ſtandard metal (a), Which, for THE GOLD COIN, 3. e. 


at preſent conſiſts of two carats of copper melted with Cowp- 279. 
twenty-two carats of fine gold (4); and for THE SILVER ge OO 5 
colx, of eight en pennyweiglits of copper melted with get, 18. 
eleven ounces and two penny weights of tine filver (c). It (6) 12. Geo. 2. 
is faid, that the king's prerogative does not extend to the c. 26. 
alteration of the ſtandard (d); that it is neither fate nor (C, Inst 577. 
honourable to debaſe the coin below ſterling (e); and that ©) 1 
in legitimating even foreign coin, the value of it thould be 283. 
fixed comparatively with our own ftandard //; and indeed (9 13. & 14. 
the legiſlature has ever appeared anxious to preſerve the coin Car. 2. e. 31. 
of the realm pure and unadulterated (g). y a ſtatute 17. 28% 
Edw. 3. ſ. 15., which was never printed, the importation 1 


of bad money was made felony (5). — By 2. Hen. 6: c. 9. the 9. Geo. 3. c. 37. 


making of payments in Vn, which were made of baſe al- 14. Geo 3.c 42. 
loy, was felony.—By 3. Hen. 5. c. 1. the coining or bring- 8 
ing in galley-half ence, ſeſeins, or dopdekins, was ftelony.— 5 11 
And now, by the 25. Edw. 3. c. 2. and 1. & 2. Philip & (1) Ante 
Mary, c. 11. it is, as I have ſhewn in the preceding chap- pl. 54. p. 106. 


ter (:), high treaſon to bring /al/e money into the realm. pl. 35. 
Seat. 17. By 6. & 7. Will. 3. c. 17. ſ. 4. for the better To bux or fell 


f . 8 555 2 | clippings or 
preventing the clipping, diminiſh.ng, or impairing the cur— . of the 
tent coin of this Kingdom, IT Is ENACTED, *© hat if any current coin: 
incurs a penalty of 5col., branding, and impriſonment till paid. 


*© perſon 
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To ſell, buy, 


receive, or pay 
any ſiiver mo- 
ney for leſs 
than coined 
for, incurs a 
penalty of ten 
pounds for 
every !Wealy 
fſuillings. 


To take, re- 
ceive, pay, or 
put off any 
milled money 
at a lower rate 
than its deno- 
mination im- 
Orts, is fe- 
. 
Qce 6. & 7. 
Will. 3. c. 17. 
1. 2. 


To buy, ſell, 
pay, receive, 
or put off cop- 
fer money tor 
leſs than their 
denominated 
value, is fe- 


lony. 
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perſon whatſoever ſhall buy or fell, and knowingly have 
in his cuſtody or poſſeſſion, any clippings or filings of 
the current coin of this kingdom, he 1ha!l, for every 
ſuch offence, forfeit the ſaid clippings or filings, and 
alſo the ſum of FIVE HUN DRED POUNDS; one moiety to 
his majeſty, and the other to the informer, to be reco- 
vered, with coſts of ſuit, by action of debt, bill, plain, 
or information; and the offender ſhall be aito branded 
in the riglit check with a hot iron with the letter R; 
and, until payment of the ſaid five hundred pounds, 
thall ſuffer impriſonment.” 


Sect. 18. By 6. & 7. Will. 3. c. 17.1.2. © If any perſon or 
perſons whatſoever ſhall, at any one time or payment, ex- 
change, lend, ſell, borrow or buy, receive or pay, any 
broad ſilver money, or ſilver money unclipped, of the coin 
of this kingdom, for more in tale, benefit, profit, or ad- 
vantage, than the ſame was coined for, and ought by law 
to go tor, be lent, ſold for, borrowed or bought, received 


or paid, ſhall forfeit the ſum of ten pounds tor every 


twenty ſhillings that ſhall be ſo exchanged, lent, ſold for, 
borrowed, or bought, received or paid, and ſo in pro- 
portion for any greater or leſſer ſum ; one moiety thereof 
to his majeſty, and the other moiety to the perſon who 
ſhall ſue or inform for the ſame, to be recovered (with 
coſts of ſuit) by action of debt, bill, plaint, or infor- 
mation, wherein no privilege, protection, or wager of 
law ſhall be allowed, nor any more than one 1mpar- 


- lance.” | 


Se. 19. By 8. & 9. Will. 3. c. 26. ſ. 6. If any per- 
ſon or perſons ſhall take, receive, pay, or put off any 
counterfeit milled money, or any milled money whatſo- 
ever, unlawfully diminiſhed and not cut in pieces, at or 
for a lower rate or value than the ſame by its denomina- 
tion doth or ſhall import, or was coined or counterfeited 
for, all and every ſuch perſon and perſons ſhall be ad- 
Judged guilty of felony. - But no attainder ſhall make any 
corruption of blood to any heir, or any loſs of dower to 
the wite of ſuch offender; and no proſecution ſhall be, 
unleſs commenced within three months after ſuch offence 
committed.“ f 


Se. 20. By 11. Geo. 3. c. 40. If any perſon or per- 
ſons ſhall buy, ſell, take, receive, pay, or put off any 
counterfeit copper money, not melted down or cut in 
pieces. at or for a lower rate or value than the ſame by its 


denomination doth or ſhall import or was counterfeited 
« for, 


* fenders therein are not deterred, by reaſon that it is only 
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« for, every ſuch perſon and perſons ſhall be adjudged guilty 


« of felony.” 


Seck. 21. It is faid, upon the conſtruction of theſe ſta- Wooldridge's 
tutes, that if the act of putting off the counterfeited coin be ee, 1 
not finally completed, it does not amount to the crime de- —— a a 
{ſcribed in the ftatute; and therefore, although one party 
has agreed to ſell, and the other has agreed to buy, yet if 
the parties be apprehended, and the monies ſeized while it 
is counting out, the offence is not completed; for the 
money is not put off until it come into the actual cuſtody 
and poſſeſſion of the intended buyer. 


Sell. 22. By 15. Geo. 2. c. 28. ſ. 2 Whereas the To utter or 
« uttering of falſe money, knowing it to be falſe, is a crime tender in pay- 


4 | : - ment any falſe 
“frequently committed all over the kingdom, and the of e 


. a money know- 
« a miſdemeanor, and the puniſhment very often but ſmall, ingly, incurs 


« though there be great reaſon to believe that the common for the firſt of- 
« utterers of ſuch falſe money. are either themſelves the ma 1 

« coiners, or in confederacy with the coiners thereof: for pin” be 
« preventing whereof, be it hereby further enacted, if any years impri- 

« perſon whatſoever ſhall, after the faid 29th day of Sep- ſonment, and 
« tember, utter or tender in payment any falſe or counter- for the third 

« feit money, knowing the ſame to be falſe or counterfeit, P*aTH- 

„ to any perſon or perſons, and ſhall be thereof convicted, 

„ ſuch perſon ſo offending ſhall ſuffer ſix months impri- 

* ſonment, and find ſureties for his or her good behaviour 

„for fix months more, to be computed from the end of the 

« faid firſt ſix months; and it the ſame perſon ſhall after- 

« wards be convicted a ſecond time of the like offence of 

« uttering or tendering in payment any falſe or counterfeit 

„money, knowing the ſame to be fo, ſuch perſon ſhall 

for ſuch ſecond offence ſuffer two years impriſonment, 

and find ſureties for his or her good behaviour for two 

years more, to be computed from the end of the ſaid firſt 

two years; and if the ſame perſon ſhall afterwards offend a 

third time in uttering or tendering in payment any falſe 

or counterfeit money, knowing the ſame to be ſo, and 

+ ſhall be convicted of ſuch third offence, he or ſhe ſhall 

be and is hereby adjudged to be guilty of felony without 

benefit of clergy.” - But the blood of the heirs of the 

offender ſhall not thereby be corrupted, nor ſhall his wife 

thereby loſe her dower, and there ſhall be no proſecution 

for this offence, unleſs commenced within / months after 

the offence committed. 
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Uttering falſe 
mouey twice 
within ten 
days, or have 
iag other falſe 
money in cuſ- 
tod y, is for the 
fir oifynce a 
er's unpri- 
foument, for 
the ſecond 
Ecath, 


Zecond of- 

fence may be 
roſecuted in 

y nother coun- 
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Sect. 23. By 15. Geo. 2. c. 28. 1. 3. If any perſon 
whatſoever ſhall ytter or tender in payment any falſe oy 
counterfeit money, knowing the ſame to be falſe or coun- 
terfe t, to any perſon or perſons, and ball either the 
ſame day, or within the ſpace of ten days then next, utter 
or tender in payment any more or other falſe or counter- 
ſeit money, knowing the ſame to be falſe or counterfeit, 
to the ſame perſon or perſons, or to any other perſon or 


* perſons, or ſhall at the time of ſuch uttering or tender- 


ing have about him or her, in his or her cuſtede, one or 
more piece or picces of counterfeit money, beſides what 
was ſo uttered or tendered, then ſuch perſon ſo uttering 
or tendering the fame thall be deemed and taken to be a 


common utrerer- of faiſe money, and being thereof con- 


vicied ſhall ſuffer a year's impriſonment, and ſhall find 
ſareties for his or her good behaviour for two years more, 
to be computed from the end of the ſaid year; and if 
any perſon having been once ſo convicted as a common 
utterer of falſe money, ſhall afterwards again utter or 
tender in payment any falle or counterfeit money to any 
perſon or perſons, knowing the ſame to be falſe or coun- 
terfeit, then ſuch perſon being thereof coovitted, ſhall 
for ſuch ſecond offence be and is hereby adjudged to be 
guilty of felony without benefit of clergy.” Rut the blood 


of the heirs of ſuch offender ſhall not be corrupted, nor 
ſhall his wiſe loſe her dower; and no proſecution ſhall be 
by this act, unleſs commenced within x months after the 
offence committed. 


Coiners or 


er moni y to be 
impriſoned 
two ycars; 


ney commonly called à balßpeunmg or a fag, 


Se. 24. By 15. Geo. 2. c. 28. ſ. 9. If any perſon 
ſhall be convicted of uttcring or tendering any faiſe or 
counterfeit money as aforeſaid, and ſhall afterwards be 
guilty of the like. offence in any other county or city, 
the clerk of the aſſize, or the clerk of the peace for the 
county or city where ſuch conviction was fo, had, fhall 
at the requeſt of the proſecutor, or any other on his ma- 
je“ 's behalf, certify the ſame by a tranſcript in a few 
words, containing the effe& and tenor of ſuch convic- 
tion; for which certificate two thillings and ſixpence, 
and no more, ſhall be paid; and ſuch certificate being 
produced in court, ſhall be ſufficient proof of fuck former 
conviction.” | | 


$:. 25. By 15. Geo. 2. c. 28. ſ. 6. « Whereas the 


coining or counterieiting of any of the copper money of 
this kingdom is only a mildemeanor, and the puniſhment 
often very ſmall, it is enacted, if any perſon wWwhatſoever 
ſhall make, coin, or counterfeit any brats or copper mo- 
Hh per- 

« fon 


«A 6 R9«&<« ax 
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«© ſon offending therein, and his, her, and their aiders, 
„ abettors, and procurers, being thercof convicted, ſhall 
4 ſuffer two years impriſonment, and find ſureties for his 
% or her good behaviour for two years more, ta be com- 
« puted from the end of the ſaid firſt two years. 


Sect. 26 But the coining or eounterfeiting of the copper and for the 

monies of this realm from being puniſhed only as a miſde- ee enen 

meanor, continuing greatly to prevail, to the great pre- of e * 

judice of trade, it is enacted. by 11. Gee. 3. 6. $0. 

That if any perſon or perſons ſhall make, coin, or coun- 

« terfeit any of the copper monies of this realm commonly 

« called à halfpenny or a ferthing, ſuch perſon or perfor s 
* offending therein, and his, her, or their counſellors, | | 
cc aiders, abettors, and procurers, ſhall be adjudged guilty 

« of felony.” | | | | 


III. OrrENCES AGAINST THE PRIVY COUNCIL. 


Sec. 27. By 3. Hen. 7. c. 14. © If any ſworn ſervant Conſpiring ts 
„ in THE CHEQUER-ROLL of the King's houſehold, murder the 
„under the ſtate of a lord, make any conſederacy, com- 2 
4 paſſing, conſpiracy, or imagination with any perſon, to * elony. 
« ceftroy or murder the king, or any lord of this realm, or 
e any other perſon ſworn to the king's council, he thall be 


* guilty of felony.” 


Sef. 28. By 9. Ann. c. 16. „If any perfon ſhall To wound 2 
attempt to kill, afſauit, ſtrike, or wound any privy coun- Oh han eu 
, fellor in execution of his office, he ſhall ſuffer as a felon re 1 


„% without clergy.“ 


IV. SERVING A FOREIGN PRINCE. 


Sect. 29. By 3. Jac. 1. c. 4. ſ. 18, 19. Every ſubject Perſons going 
* who ſhall go out of the realm to ſerve any foreign prince 2broadtolerye 
* or ſtate, or {hall paſs over the ſeas, and there voluntarily „ 
„ ſerve any ſuch foreign prince or ſtate, not having before — Far” aan 
* his going taken the oath of obedience (4), ſhall ſuffer as the caths cf al- 
ic a felon. legiance, &c. 
| are guilty of 
felony. 3. Inſt. 80. Dalt. c. 102. Cawl. 182. (a) N. B. This oath of obedience 
is taken away by 1. Will. and Mary, ſeſſ. 1. c. 8. ſ. 2. and the new oaths of alleviance 


and ſupremacy enjoined in the room thereof. Vide c. 20. ſ. 41. 


* 


Sen. 30. And by 3. Jac, 1. e. 4. 1. 20, 21. If any 
gentleman, or perſon of higher degree, or any perſon who 
hath born any office or charge in camp or army, ſhall 85 a 
go out of the realm to ſerve ſuch foreign prince, Sc. with- 
« out being bound with two ſureties in a bond, condi— 
tioned, that he ſhall not be reconciled to the /ee of Rome, 
% hog 


« a 
A & 


a 
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nor enter into any conſpiracy againſt the King, he ſhall be 
& a felon,” 


To enliſt or Set. 31. By . Geo. 2. e. 30. If any ſubject of the 
procure an- * crown of Great Britain ſhall, within Crest Fritain or Ire— 
othey ene „% land, enliſt cr enter himſelf, or if any perſon ſhall pro— 
e e = cure any ſubject of his majeſty to enter or enliit himfelf, 
foreign prince * OT hire or retain ſuch perſon with an intent to caute him 
is felony. & to enliſt or enter himſelf, or procure any ſubject to go 
„ beyond the ſeas, or embark with an intent, and in order 4 
„ to be enliſted to ſerve any foreign prince, &c. as a ſol- | 
dier, without licence ſo to do under the ſign manual (al- 
„though no enhiting money hath been or ihall be actually 
„paid to or received by him, 29. Geo. 2. c. 17. f. 4.), 
« ſuch offender ſhall be guilty of felony without clergy— | 


„ unleſs within fourteen days he voluntarily diſcover upon | 
6 oath the perſon by whom he was ſo enlitted, inveigled, | 
& or enticed as aforeſaid, fo as he may be apprehended 
and convicted.“ i 
. 
To accept 2 Sec. 32. By 29. Geo. 2. c. 1 If any ſubject of the 0 
commithon in * crown ſhall take or accept of any military commiſſion or 
the a of © otherwiſe enter into the military ſervice ct the French king, 
T BY „ as a commiſſioned or noh-commiſtioned officer, without 
_ « ſuch lic foreſaid, he ſhall ſuffer death as a f 
uch licence as aforeſaid, he ſhall ſuffer death as a felon 0 
& without clergy.” 
« 
Perſons gc- Seck. 33. By 29. Geo. 2. c. 17.1, . If any ſubject ſhall c 
cepiing com- 6 accept of commiſſions in the Scetch brigade, in the ſervice 9 
e e „% of THE STATES GENERAL, &c. he ſhall, within fix 
muſt tale the © months from the date of his commiſſion, take and ſub- 
caths, &c. «ſcribe the oati:s of alleptance and abjuration, and tranſ- 4 
Vide alto 18. „ mit a certificate thereof to the fecretory at war, &c. or on c 
an; wh 2 19. „ default thereof: Bal! forfeit Fix HUNDRED POUNDS; one p 
2 8 L 4. 6. *© moiety to the king, the other to the protecutor, &c.“ 0 
c. 2. by which deſertion in time of war is made a capital crime. ET. 
C 
V. Ixjuring THE KING's ARMOUR. 
To embezzle' Se, 34. By 31. Eliz. c. 4. © If any perſon having « 
== 8; A „the charge or cuitody of the king's armour, Ordnance, c 
ores, is lo. or munition, &c. or of any victuals provided for the vic- c 
ny without “ tualling of any ſoldiers or mariners, &c. ſhall for lucre « 
clersy. bc and gain, or wittingly, advifedly, and of purpoſe to 6 
1 & hinder or 1mpeach the King's ſervice, imbezil, purloin, 
2: 80 & or convey au ay any of the ſame armoar, &c. tc the va- 


(ser „. © Ine of twenty fillings, he ſhall be judged guilty of FELONY. 
And tor the preſervation of the ſtores, and the mode of trial and puniſhment of pecu- 
canons under the value of 20s. vide 9. & 10. Will. 2. c. 41. 5. f3c9. 1. c. 25. 9. Geo. 


But 


i C £0. 15. Dep, 2, c. 45. f. ro. 9. Gro. 3. c. 30. % pott. 
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But ſuch offender muſt be proſecuted within the year next 


after the offence done; and he thall not forteit his here- 
ditaments any longer than during his life; nor ſhall his 
blood be corrupted, or his wife loſe her dower.” 


Seft.. 38. © By 22. Car. 2. c. 5. 1T 1s RECHITED, fh 
many perſons are emboldened to commit the ſaid offences 
in conſideration that they are allowed the bencfit of 
clergy,” AND ENACTED, *© that no perſons who ſhall 
offend againſt the faid at 31. Eliz. c. 4. ſhall be ad- 
mitted to the benefit of clergy.” 


Sect. 36. By 12. Geo. 3. c. 24. Whoever ſhall either 
within this realm, or in any of the countries vr places 
thereunto belonging, wilfully and maliciouſly ſet on fire 


and burn, or otherwiſe deſtroy, or ſhall cauſe the ſame 


to be done, or ſhall aid or afift in the ſetting on fire, 
burning, or otherwiſe deſtroying of any of his majeſty's 
ſhips or veilels of war, whether on float or building in 
any of his majeſty's dock-yards, or building or repairing 
by contract in any private yards for the king's ute:—or 
any of his Majeſty's arſenals, magazines, dock-yards, 
rope-yards, victualling-offices, or any of the buildings 
erected therein, or belonging thereto; or any timber or 
materials there placed, for building, repairing, or fitting 
out of ſhips or veſſels; or any of his majeſty's military, 
naval, or victualling ſtores, or other ammunition of war, 
or any place or places where any ſuch {tores or ammuni— 
tion ſhall be kept or depoſited, ſhall ſuſfer death without 
clergy.” | 


Se. 37. By 22. Geo. 2. c. 32. 1. 24. Every perſon 
in the fleet who ſhall waſte, imbezzil, or not carefully 
preſerve any powder, ſhot, ammunition, or other ſtores 
and proviſions, their abettors, buyers and receivers (be- 


ing perſons ſubject to naval diſcipline), thall ſuffer ſuch 


puniſhment as by a court martial ſhall be found juſt in 
that behalt.” 


Set. 38. By 22. Geo. 2. c. 23. ſ. 25. © Every perſon 
in the fleet who ſhall unlawfully burn or ſet fire to any 
magazine, or itote of powder, or ſhip, boat, ketch, hoy, 
or veſſel, or tackle or furniture thereunto belonging, 
not then appertaining to an enemy, pirate or rebel, on 
conviction by court martial, ſhall ſuffer death.“ 
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To burn or 
deſtroy any of 
the king's 
ſhips, ſtores, 
dock-yards, or 
magazines, &c. 
is felony withe 
out Clergy. 


See Indict- 
ment, Cro. 
ir. Aſſ. 2457 
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Perſons inthe 
fleet waſting 
ammunition. 


Perſons in the 
fleet firing ma- 
gazines ſhall 
"uffer DEATH 
by court mare 
tral, 


For the hiſto- 
ry of proemu- 
nire, lee 4. 
Comm. c. 8. 


Dav. 83. 88. 
Seld. jan. 
Ang. 27. 
4. Comm. c. 8. 


Parſons, c. 6. 
P. 12. to 25. 
7. to 60. 
arrow 258. 

to 262. 
1. R. Abr. 882. 
Co. Litt. 134. 


Bk: J. 


CHAPTER THE NINETEENTH. 


Or PRAMUNIRE. 


FFENCES more immediately againſt the king, not 


capital, eome generally under the titles of, 1ſt, Præ- 
munirez 2dly, Miſpriſion; and gdly, Contempts. 


In treating of premunire I ſhall conſider what offences 
come under this notion; and how they are puniſhed. 

OrFxnces coming under the notion of præmunire, ſeem 
to be againſt the prerogative of THE cRowN ; or againſt 
the authority of THE KING and PARLIAMENT. 


Thoſe againſt the prerogative of the crown ſeem to come 


under the following particulars: 1. Making uſe of papal 
bulls. 2. Derogating from the king's common law courts, 
3. Appealing to Rome from any of the king's courts. 
4. Exerciſing the juriſdiction of a ſuffragan without the 
appointment of the bithop of the dioceſe. 5. Refuſing to 
cle or conſecrate the perſon nominated by the king to a 
biſhoprick. 6. Maintaining the pope's power. 7. Bring- 
ing in Aznus Dei. 8. Contributing to the maintenance of 
a popith ſeminary. 9. Refuſing the oaths. 10. Solemniz- 
ing matrimony with certain branches of the royal fa- 
mily. 


Sed. 1. But inaſmuch as theſe offences depend chiefly 
upon ſtatutes made for the preſervation of the ſovereignty 
of THE CROWN from the incroachments of the fee of Rome, 
J ſhall, in order to ſhew the reaionableneis of theſe laws; 
take a ſhort view of thoſe uſurpations which made them ne- 
ceſſary. 
FCect 2. It is the general opinion that CHPISTIANITY 
was firſt planted in this iſland by ſome of the Zoftern Churches, 
which is very probable, from THE AN TEN T BRITONS ob- 
ſerving Zaſter always on the fourteenth day of the month; 
according to the cuſtom of the Eaſt. 


Se. 3. But THE Saxoxs being converted about the. 
year 600 by perſons ſent from Rome, and wholly devoted to 


the inte reſt thereof, it cannot be expected that ſuch an op- 
portunity of enlarging the juriſdiction of that See ſhould 
wholly be neglected. 5 
344. Seld. Ja. Ang. 42. 65. * 


Seck. 


r MR EE Vo TIER DO TYND 


od MM „ 


Ch. 19. Or PREMUNIRE. 


SA. 4. And yet Parſons, in his attempt to anſwer Sir 
Edward Cike's fifth report concerning the king's eccle- 
ſiaſt ical authority. is ſcarce able to produce any inſtances of 
the papal. power in this kingdom before THz NORMAN 
ConquesT. Indeed he tells us, that four or five perſons 
were made hiſhops by the pope at the firſt converſion, but 
oftc!s not any example thereof between the year 669 and THE 
CONQUEST ; and it is certain, that all biſhopricks were then 
conſerred by the King's delivery of a ring and a paſto- 
ral ſtaff. | 


|S. 5. Neither is he able to produce any inſtance that Parſ. e. c. p. 
looks like an appeal to Reyme before THE CONQUEST, except 29. to 32. 50» 


in the caſe of two biſhops ; and he is forced to own, that even 
one of the biſhops was depoied by two kings, and could get 


to 86. 
Barrow 242. 
to 258. 


no relief againſt either of them, notwithſtanding the pope's geld. Ja. Ang. 


utmoſt application in his favour. 


Seck. 6. Nor can he ſhew more than four or five in- 
ſtances of exemptions from ordinary juriſdiction, granted 
or confirmed by popes to religious houſes in thoſe days, 
which plainly ſhews that this concurrence was not thought 
neceſſary ; and it appears that our ancient kings, of their 
own authority, exempted ſome abbeys from epiſcopal ju- 
riſdiction; and it hath always been a received rale, even 
in the times of popery, that THE CHANCELLOR ſhall viſit a 
church of the king's foundation, notwithſtanding it be not 
ſpecially exempted. 


S-#. 7. But Fur PoPE having favoured and ſupported 


59. 67, 68. 


Parſ. e. 6. p. 
37. to 48. 

1. H. 
21. Ed. 3 60. 
Co. Litt. 144. 
F. N. B. 42. 
27. Ed. 3. 83. 
6. H. 7. 14. 
2. R. Abr. 2 30, 


Davis 90. 93. 


William the Firjt in his invaſion of the kingdom, took that 2 Roll. 103. 
opportunity of enlarging his incroachments, and in this Palm. 25. 26. 


king's reign began to ſend his legates hither; and prevailed 
at firſt with Henry the Firſt, and afterwards with Ling John, 
to give up the donation of biſhopricks; and in the time of 
king Stephen gained the prerogative of appeals, and in the 
time of Henry the Second exempted all clerks from the ſecular 
power. | | 


Sect. 8. Indeed this king did at firſt ſtrenuouſſy with- 
ſtand theſe innovations, and abolithed moſt of them by 
THE CONSTITUTIONS Or CLAKENDON: but upon the 
death. of Pecket, who, for having violently oppoſed tie king, 
was ſlain by ſome of his ſervants, THE PoPE got ſuch an ad- 
vantage over the king, that he was never after able effectu- 


ally to execute thoſe laws. 


Sec. 85 And not long after this, by a general excom- 
munication of the king and people, tor ſeveral years. be- 
K 


* caulc. 


Seid. Ja. Angl. 
67. 


Seld. Epino- 
M's, c. 8. 


Davis 9 Is 
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cauſe they would not ſuffer an archbiſhop to be 1mpoſed 


upon them, % John was reduced to ſuch ſtraits, that he 


2. Inſt. 584. 
Davis 95. 


2. Inſt. 580. 


Whoeverthall 
purchaſe, pur- 
ſue, or uſe any 
papal Gulli, 
mall be guilty 
of Fraenuunire. 
Rev. 64. 

3. Iuſt. 127. 
427 Ed. z. 1. 1. 
* 


38. Ed. 3. f. 1. 


. 
e.. c. I, 2, 
35 +» 

Seld. in Flet. 
10. 4. 


3. Rich. 2. c. 3. 
7. Rich. 2. c. 
12. 7 

124 Rich. 2. e. 
15. 


was obliged to ſurrender his kingdoms to THE POPE, and 
to receive them again, to hold of him for the rent of a 


thouſand marks. 


Sec. 10. And in the following reten of Henry the Third, 
partly from the profits of our beſt church benef:ces, which 
were generally given to /talians, and others refiding at the 
court of Home, and partly from the taxes impoſed by THE 
POPE, there went yearly out of the kingdom ſeventy thou— 
ſand pounds ſterling. 


Seck. 11. The nation, being under this neceſſity, was 
obliged to provide for the prerogative of the prince and the 
liberties of the people by many ftriet laws. And in the 
reign of Edward the Hi, religious houſes were prohibited, 
under high penalties, to {end any thing to their ſuperiors 
beyond teas; and it was declared by parliament, that the 
pope's taking upon him to diſpoſe of Englith benefices to 
aliens, was an incroachment not to be endured. And toon 
after theſe grievances produced thoſe more ſevere laws againſt 
the above-mentioned offences of this nature, the particulars 
whereof are before ſet forth. | 


Se. 12. THE FIRST OFFENCE, z. That of making uſe 


of papa! bulls, is made a premunire by many ancient as well 
as later ſtatutes; for it is enacted by 25. Edw. 3. ſt. 6. called 
the ſtatute of provitors, © that whoever ſhall, by a papal 
„ proviſion, diſturb any patron to preicnt to a benefice, 
© &c. ſhall be fined and impriſoned till he make full re- 
© munen t. . c. 22. that 
if any one purchaſe a provifion of an abbey or priory, 
„ he ſhall be out of the king's protection:“ by 38. Edw. 3. 
and 12. Rien 15, and 19, . It. 2. C. 2, that 
& whoever ſhall accept a beneſice contrary to 25. Edw. 3. 
«al be banned: by 19 r. 2. c. 3. That 
«© whoever ſhall bring a ſentence of excommunication againſt 
any perſon for executing the ſaid ſtatute of 25. Edw. 3. 


& ſhall ſufer pain of life and member: by 16. Rich. 2. c. 5. 


that whoever ſhall purchaſe or purſue, or cauſe to be 
*« purchaſed or purſucd, in the court of X:me or elſewhere, 


< any tranſlations, proceſles, lentences of excommun!- 


cation, bulls, inſtruments, or other things, contrary to 
« the tenor of that ſtatute, which touch the king, againſt 


+ him, his crown, his regality, or his realm, or bring 


them within this realm, or receive them, &c. ſha!l be 
«© out of the king's protection, and their lands and tene- 
„ ments, goods and chlattels forfeited to the king; and 

| % they 


tt 


| pr 
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« they ſhall be attached by their bodies, &c.“: by 2. Hen. 4. 


c. 3. © that whoever ſhall purchaſe from Rome a provi- 
« fon of exemption from ordinary obedience :”” 


133 


and by 


2. Hen. 4. c. 4. © that whoever thall put in execution 


« bulls purchaſed by thoſe of the order of Ci/teaux to be diſ- 
charged of tithes, ſhall incur the like penalty.” Alſo of- 
fenders of this nature are farther reſtrained by the 6. Hen. 4. 
C. I.; the , Hen: 4. <. 8. the 9. Hen. 8 
3. Hen. 5. c. 4.; by which the ſtatutes abovementioned 
are enforced and explained. And by 23. Hen. 8. c. 21. ſ. 22. 
«* whoever ſhall fue for or execute any licence, diſpenſa- 
„ tion, or faculty, from the tee of Rome;” and by 28. 
Hen. 8. c. 16. (by which all bulis, briefs, &c. heretofore 
obtained from Rome, are made void) © whoever ſhall uſe, 
« alledge, or plead the ſame in any court, unleſs they were 
© confirmed by that ſtatute, or aſterwards by the king, ſhall 
„ incur the like penalty.” Yet it hath been holden, that 
the alledging of an ancient by// in order to induce another 
principal matter whereon to ground a title, without claim- 
ing any thing from the hu itſelf, is not within this 
ſtatute. 


Seck. 13. By 13. Eliz. c. 2 thoſe who purchaſe any 
bull, &c. from Name, are guilty of high treaſon. But thoſe 
ancient ſtatutes ſcill continue in force; and it 1s in the elec- 
tion of THE CROWN to proceed either upon them, or 13. 
Eliz. c. 2. Alſo by the ſaid itatute of 13. Eliz. “ the aiders, 
„ comforters, and maintainers of fuch offenders after the 
© offence, to the intent to uphold the laid uſurped power, 
& incur a pramunre.” 


Keck. 14. THE SECOND Orry of this nature, 2:5. 


+ That of derogating from the king's common-law courts, is 


ſaid to have been a high offence at common law, and is 
made a premunre by many ancient ſtatutes; for by 27. 
Edw. 3. c. 1. and 38. Edw. 3. of proviſers, © It any ſub- 
ce ject draw any out of the realm in plea, whereof the cog- 
« nizance pertains to the king's conrts, or of things where- 
e of judgments be given in the king's court, or fue in any 
ther court, to defeat or impeach the judgments given in 
„ the king's court, he {hall be warned to appear, &c. in 
ce proper perſon, at a day containing the fpace of two 
«© months; at which if he appear not, he and bis proctors, 
« &c. ſhall be put out of the king's protection, his lands 
« and chattels forfeited, his body impritoned and ranſomed 
se at the king's will, &c.“— Alo in 21. Jac 1. c. 3. ſ. 4. to 


procure any action to be delayed after notice, other than by 


regular proceſs, is a Prænunirc. 


K 3 5 ect. 


2. Lev. 251. 


1. Hale 643. 
Vide ſup. c. 17. 
Davis 84. 


If a ſuhject ſue 
iu any foreign 
court, to de- 
feat any pro- 
ceeding in the 
common-law 

courts, it is a. 
freaemunire. 


2. R. Ab. 276. 
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2. Pulſt. 299. 
8. Inſt. 128. 


C. Jac. 336. 


3. Inſt. 123. 
4. H. . C. 23. 


2. Cha. Caf. 97. 


D. 201. 301. 
1. Lev. 241. 
Hard. 12 3. 
I. D. Abr. 764. 
1. Sid. 463. 
1. Mod. 59. 
3: Keb. 221. 


2. Bull. 299. 
1. Roll. 190. 
(a) z. Inſt. 12 o, 
121, 122. 

B. Præmun. 
8. 12. 16. 31. 
15. H. J. 9. 
12. C0. 37. 
3. R. Abr. 177. 
dioor 838. 


9 Jac. 134. 
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To appeal to 
che court 0: 
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Se. 15. And by 16. Ricks c. 5- © Both thoſe who 
e ſhall purſue or cauſe to be purſued i in the court of Rome 
« or elſewhere any proceſſes or iuſtruments, or other things 
« whatſoever which touch the ing, againſt him, his crown, 
« and regality, or his realm, and ajio thoſe who ſhall bring, 
receive, notify, ar execute them, and their abettors, &c. 
& inall be put out of the king's prote-hion, K 


DA 16, In the conſtruction of theſe ſtatutes 1t was 


holden, that certain commiffioners of ſewers for ſummon— 


ing one before them who had got a judgment at law, and 
impriſoning him till he would releaſe it, Were gullty of a 
5 UNE 


Sect. 17. Alſo there have been formerly many ſtrong 
opinions, that ſaits in equity to relieve againſt a judgment 
at law are within theſe ſtatures z ; eſpecially if the end thereof 
be to controvert the very point determined at law, or to 
ſcek relief after judgment in a caſe wherein the law may re- 
lieve, as againit excelfiveneſs of damages, & But it ſeems 
to be generally agreed at this day, chat no ſuch ſuit is within 
the intention of the ſaid ſtatutes. 


$2. 18. It hath been ſaid, that ſuits in the admiralty 
or eccleſiaſtical courts within the realm are within 16. 
Rich. 2. c. 5. by force of thoſe words, ©& or elſewhere,” if 
they concern matters the cognizance whereof belongs to 
the common law; as where a biſhop deprives an incumbent 
of a donari ve, or excommunicates a man for hunting in hiz 
parks, &c. or where (a) commiſſioners of ſewers nmprifon 
a man for not releaſing a- ju. ment at law. 


$29. I9. But it ſcemeth, that a ſuit in thoſe courts for 
a matter: which appears not by the libel itſelf, but only by 
the defendant's plea, or other matter ſubſequent, to be of 
temporal cognizance, as where a plzintiff libels for tithes, 
and the defendant pleads that they were ſevered from the 
nine parts, by which they became a Iay-ice, is not within 
the ſtatute, becaute it appears not thar either the plaintiff or 
the Judge Knew that they were ſevered. 5 


£9. 20. THE T:1!RD OFFENCE of this nature, vig. 
That of anpealing to Reime from any of the King's courts, is 
made a premiunre by 24. Hen. 8. c. 12. and c. 29, 21. mw 
25. Hen. 8. c. 19. by which it is enacted, that all fuc! 
\ appeals as formerly were SO e to Rome, ſhall from 3 
forth be made to the high caurt of chancery.“ | 
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Se. 21. THE FOURTH OFFENCE of this nature, viz. To exerciſe 
That of exerciſing the juriſdiction of a /uffragan without 5 2 A 
the appointment of the bithop of the dioceſe, is made a O—_ N 
fpremunire by 26. Hen. 8. c. 14. which ſets forth at large 
tor what towns ſuch /u/Taguns may be nominated by the 
king, and alio how they may be nominated, conſecrated, 


and commuitſioned, 


See. 22. TE FIFTH OFFFNCE of this nature, 21g. To refuſe con- 
That of refuſing to elect or contecrate the perſon nominated ſecration to a 
by the king to a biſhoprick, is made a premunire by 25. 1 i 
Hen. 8. c. 20. ſ. 7. by which it is enacted, “ that if any n, 
dean and chapter refuſe to elect the perſon named in the 
* king's letter for a biſhoprick, and to ſignify ſuch election 
„to the king within twenty days after the licence fhall 
come to their hands, or if any archbiſhop or biſhop after 
« ſuch election (or nomination by the king in default 
thereof ſignified unto them by the king), thall refuſe 
within twenty days to confirm and conlecrate the perſon 


ſo ſignified to them, they incur a promunire.” 


Seck. 23. THE SIXT OFFENCE of this nature, 27g. To maintain 
That of maintaining the pope's power, is made a pro the power of 
munire upon the firſt conviftion, and high treaſon upon {54.1 Y 
the ſecond. 5. —_ 


Se. 24. THE SEVENTH OFFENCE of this nature, viz. To import 
That of bringing in Ars Dei, is made a premunire by any Agnus Dei 
13. Eliz. c. 2. f. 7, 8. by which it is enacted, © that if 1 
„Hany one ſhall bring into the realm, &c. any Agnus Dei, 3 * 
& croſſes, pictures, beads, or ſuch like ſuperſtitious things, br ae mmnive: 

* pretended to be hallowed by the biſhop of Rome, &c. Cawley. 52,53. 
& and ſhall deliver or offer the fame to any ſubject to be 

“ worn or uſed in any wite; or it any one ſhall receive the 

* fime to ſuch intent, and not clear himſelf by diſcovering 

* the offender, &c. he ſhall incur a præmunire. 


Seck. 25. And fo ſhall a juſtice of peace in the ſame Cawley 54. 
county, who having any offence in that a& declared unto 
him, ſhall not declare it to a privy counſellor within fix- 
teen days. 


Sect. 26. TRE EIGHTH OFFENCE of this nature, viz. Keeping a Po- 
That of contributing to the maintenance of a Popiſs ſemi- Pilh ſchool. 
ary, is made a præmunire by 27. Eliz. c. 2.1. 6. 


Sect. 27. ThE NINTH OFFENCE of this nature, v2. Refuſing to 
That of refuſing /e oaths, is made a præmunire by ſeveral take the oaths 
ſtatutes; for by 1. Eliz. c. 1. ſ. 19. it is enadted, he ms 
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« all eccleſiaſtical perſons, and all ecclefiaſtical and em- 


'& poral officers, and all perſons having the king's fees or 


wages; and all perions taking orders, or any degree in 
„any univerſity within the realm, ſhall take the oath of 
„ ſupremacy, under pain of loſing their benefices and of- 


We 1 2 
e. 


By 5. Eliz. c. 1. ſ. 5. All the perſons abovementioned 


„ who are required by the ſaid ſtatute of 1. Eliz. c. 1. to 


Raiym. 222. 
3. Ven 171. 
2. Keb. 827. 


&« take the {aid oath, and all ſchool- maſters, publick nd pri- 
« vate, barriſters, benchers, readers, ancients in any houſe 
„ of court, Wc. attornies, tnerifis, and officers belonging 
* to the common or any other law, or to the crown, or 
& to any court whaticever, ſhall take the ſaid oath in open 
& court, before they ſha!} be admitted to any ſuch vocation 
or office, &c. And if thy belong not to any court, that 
« then they ſhall take the ſame before ſuch perſon as ſhall 
* admit them to ſuch vecation, &c. or beiore coinmiftioners 


% appointed under the great ſeal, 8 


By 5. Eliz. c. 1. ſ. 6. Any biſhop may tender the ſaid 
* oath to any ſpiritual perſon within his dioceſe, as well 
in places exempt as ot! ks "and by . hs that com- 
& ⁰αο̊ners may be appointed by the lord chancelior to 
tender the ſame to ſuch perſons as by the: ir gommiſn on 
* they mall be authorifed to tender it unto.” 


By 5. Eliz. c. 1. ſ. 3. „ If any perſon, compe llable by 
either of the ſaid — or appoi: nie by ſuch commut- 
« fioners to take the ſaid oath, ſhall refuſe t to take it Oil a 
tender tizercof, he ſhall incur a promunre.” 


And by 5. Eliz. c. I. f. 9. „Such refuſal ſhall he certi- 
« fied within forty os hefore the king in his court of 
„ king's bench, by thoſe who have aut! nority to tender the 
6 ſaid oath, under the penalty of one hundred pounds; and 
„c that the ſheriff of the county wherein the ſaid court 
„ ſhall fir, may 1mpanel a jury, who thall enquire of ſuch 
5 r u in ſuch manner as if it had happened! in the tame 


9 County.” 


4 


In the conſtruction of theſe ſtatutes it hath been refolved, 


A. 28. alert That the” obligation to take the ſaid oath 
continued after the death of Queen Elizabeth, though the ſta- 
totes k. 15 en ec Gf her ſucces Fors - and the like reſolution 
alto hes been made in relation to the oaths appointed by 
ſubfequent ſtatutes, 5 


See. 
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Sect. 29. Secondly, That in a commiſſion authorifing Raym. 445. 
erſons to tender the faid.oath, a general deſcription of the 
perſons to whom it ſhall be tendered is ſufficient, without 
naming them particularly by their names. 


Sea. 30. Thirdly, That if any perſon who tendered the Dyer 234. 
oath as biſhop, was not a biſhop at that time, the defendant 
may give it in evidence upon the general iſſue. 


Ser. 31. Fourthly, That the ſaid oath muſt in ſubſtance ;. Bulſt. 199, 
be taken in the very words expreſſed in the acts, and can- 198. 
not be qualified with any reſerve whatever: yet it hath been 2. LO 2999 
reſolved; that to uſe the words © 7» conſcience” inftead of 4 N 
© in my conſcience,” or © /ca of Rome” inſtead of * /ee of 5 
Rome,“ makes no material variance. 


Set. 32. Fifthly, That a certificate of a refuſal of the Raym. 445. 
ſaid oath made to the judges of the ſaid court of the king's 
beach by name, and not to the king in his ſaid court, is 
{ufficient within the meaning of the ſtatute. 


Seck. 33. Sixthly, That an eccleſiaſtical perſon is well Dyerz 34,363. 
deſcribed in ſuch a certificate by the addition of /egum doctor, 
et ſacris ordinibus conſ{itutus, without adding clericus, Wc. 


Sect. 34. Seventhly, That ſuch a certificate being entered Dyer 234. 
of record, as brought into court fuch a day and year per 

A. B. Cancellar. of ſuch a biſhop, is good, without enter- 

ing that it was ſo brought per mandatum epiſcopi. 


Sed. 35. Eighthly, That the trial muſt be by a jury of Dyer 234. 
the county wherein the oaths were refuſed ; for the ſtatute 7 
only authoriſes an indictment by a jury of the county where- 
in the court fits. 


Sec. 30. Ninthly, That any miſ-recital of the very Ses the Loos 
words of the oath, in an indictment for not taking it, is above cited. 
erroneous, 


Set. 37. By 3. Jac. 1. c. 4. f. 133 14. The +. Js 
or two juſtices of peace, whereof one 1s to be of the quo c. 4. as far us 
& rum, might tender the oath of obedience therein pre- <oncerns tle 
6 ſcribed, to any perſon above the age of eighteen years, 9 3 
being under the degree of nobility, and convicted or in- W. K e 
dicted of reculancy, or not having received the ſacra- ſ. 2. 

« ment twice in the year paſt, and alſo to any ſuſpected 
„ ſtranger who ſhall not parge himſelf upon oath; and 
„ ſhall certify the names of fuch as take the ſaid oath to 
„ the next quarter ſeſſions, and commit thote' who refuſe 

| N — TH CER | | my 


i 135 
Skin. 11. 


See 31. Geo. 
3. c. 32. poſt. 
ch. 24. ſ. 5. 


nee Cawley 
246, &c. 


2. Co. 130, 
31. 
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it till the next aſſi zes or ſeſſions, where the fame ſhall be 


»gain tendered; and if the ſaid perſons, or any other 
perſonas whatſoever of the age of eighteen years, other 
han noblemen or noblewomen, ſhall there refuſe to take 
it, they incur a premun:re, unleſs they be femes covert, 
who ſhall be committed till they take it.“ 


Set. 38. y Jac- 1. C4 Ul be lords of the 
council in like manner may tender the ſaid oath to any 
nobleman or woman of the age of eightcen years, who 
refuſing the fame incur a premumre, femes covert ex- 
cepted.“ | 


Seck. 30. By 7. Jac. 3. e. 6. . 2. 6, 27. All perſons 
whatſocver, as well eccleſiaſtical as temporal, of what 
ellate, dignity, pre-eminence, ſex, quality or degree ſo— 
ever he or ſhe ſhall be, above the age of eighteen years, 
being in that act mentioned and intended, thall take the 
ſaid oath ; and any privy counſellor, cr bithop within 
his dioceſe, may require any baron or baronets, of the 
age of eighteen years; and any two juſtices of the peace, 
whereof one to be of the quorum, may require any other 
perſon of that age to take it. And if w perſon of or 
above the faid age and degree ſhall be preſented, &c. for 
not coming to church, &c. then three of the privy coun- 
cil, whercof the lord chancellor, &c. to be one, ſhall re- 

uire ſuch perſon to take the ſaid oath. - And if any per- 
. whatſoever, of the faid age and under the ſaid degree, 
ſhall be preſented, &c. for not coming to church, &c. 
or if the miniſter, &c. ſhall complain to any juſtice of 
peace, &c. and the juſtice thall find cauſe of ſuſpicion, 
then any one juſtice of peace ſhall require fuch perſon to 
take the ſaid oath, &c. And all inch perſons refuſing 2 
tender of the ſaid oath, thall be bound over to the afjizes 


or the ſeſſious, where, if they refuſe again, they incur a 


premunure:” And ſ. 27. All ſuch refuſers are diſabled 
to execute any public place of judicature, or bear any 
other office (being no office of inheritance or miniſterial 
function), or to practiſe the common or civil law, phy- 
lick or ſurgery, or the art of an apothecary.“ 


Se. 40. In the conſtruction of theſe ſtatutes it hath 


cen refolved, that the juſtices of peace, &c. may fend 
their warrant to bring ſuch perſons before them, but that 
they cannot authorite the conſtable to break open the doors 


to take them. 


Sef?. 41. But by 1. William & Mary, c. 8. the oaths of. 


fepremacy and cedience preſcribed by thefe acts were abro- 


cated, 


Ch. 19. Or PREAMUNIRE. 


zated, and the following oath and declaration ſubſtituted in 
their room :—* I 4. B. do fincexely promiſe and ſwear, vide 1. Geo. 1. 
that I will be faithful and bear true allegiance to his ma- c. 13. 

e jeſty KING GEORGE.“ —“ I A. B. do ſwear, that I do 6. Geo. 3. c. 53. 


cc 
«c 


from my heart abhor, deteſt, and abjure, as impious and 
heretical, that damnable doctrine and poſition, that 
princes excommunicated or deprived by the pope, or any 
authority of the ſee of Rome, may be depoſed or murdered 
by their ſubjects, or any other whatſoever.” © And 1 
do declare, that no foreign prince, perſon, prelate, ſtate, 


or potentate, hath or ought to have any juriſdiction, 


power, ſuperiority, pre-eminence or authority eccleſiaſti- 
cal or civil within this realm,” 


Seel. 42. And by 1. Will. & Mary, c. 8. ſ. 3,4, 5. * All 
perſons who are required to take, or authoriſed to tender 
the ſaid abrogated oaths, or either of them, are in like 


manner required and authoriſed to take and tender the 


faid oath and declaration, under the ſame penalties, &c.“ 


Seer. 43 By 7. Will. 3. c. 14... at Jaw, 


counſellors, attornies, ſolicitors, proctors, clerks or no- 
tar;es, practiting as ſuch in any court whatſoever, without 
taking the laid oaths and ſubſcribing the ſaid declaration, 
incur a pr @munire.” | 


+ Se. 44. THE TENTH OFFENCE of this nature, viz. 


Illegally ſolemnizing marriage with any of the roya/ family, ar 
aſſiſting therein, is made a præmunire by 12. Geo. 3. Cc. 11. 
which enacts, © that no deſcendant of the body of his late 


66 


66 


majeſty king George the Sccond, male or female (other 
than the iſſue of princeſſes who have married, or may 


hereafter marry, into foreign families), ſhall bz capable of 
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Vide ch. 24. 


Vid. ch. 24.ſ. 7. 
1. Comm. 368. 
4. Comm. 115 
116. 123. 5 


No deſcend- 
ant of Geo. 2. 
other than, 
&c. capable of 


contracting 


contracting matrimony without the previous content of matrimony 


his majeſty, his heirs or ſucceſſors, fignified under the 
great feal, and declared in council (which conſent, to 
preſerve the memory thereof, is hereby directed to be ſet 
out in the licence and regiſter of marriage, and to be 
entered in the books of the privy council); and that 
every marriage, or matrimonial contract, of any ſuch de- 
ſcendant, without ſuch conſent firſt had and obtained, ſhall 
be null and void, to all intents and purpoſes whatſoever. 


+ Set. By 12. Geo. 3. c. 11, om ea 
any ſuch deſcendant of the body of his late majeſty king 
George the Second, being above the age of twenty-five 
years, ſhall perſiſt in his or her reſolution to contract 
a marriage diſapproved of, or diſſented from, bv the 
king, his heirs or ſucceſſors; then ſuch deicend- 
' ' ; 3 + 5 | „ant, 


without con- 
ſent, &c. 
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Perſons wha 
ſhall wilrully 
aſſiſt, &c. incur 
the penalties 
provided by 
16. Rich. 2. 


Malicicuſty to 
preach or af- 
nrm that the 
Pretender has 
an” right to 
THE CROWN, 
15 a Pre MYNIVE, 


Tf any pcer of 
Scotland met 
for the elec- 

tion of the - 
PCC 7 peers pro- 
Pole any orher 
watter, he is 
guiity of a 


Pra nmuminre. 


cc 
cc 
cc 
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ant, upon giving notice to the king's privy coun- 
cil, which notice is hereby directed to be entered in the 
books thereof, may at any time from the expiration of 
twelve calendar months after ſuch notice given to the 
pri: y council as aforeſaid, contract ſuch marriage; and 
bis or her marriage with the perſon before propoſed, and 
rejected, may be duly ſolemnized, without the pre- 
vious content of his majeſty, his heirs or ſucceſſors; 
and e narriace ſhall be good, as if this act had never 
3 made, unleſs both houſes of parliament ſhall, be- 
fore the expiration of the ſaid twelve months, exprelsly 
declare their diſapprobation of ſuch intended marriage. 


+By 12. Geo. g. c. 11.1. 3. © Every perion who ſhall know- 
ingly © vw ilfuly preſume to folemnize, or to aſſiſt, or to be 
pretent at the celebration of any marriage with any ſuch 
deſcendant, or at his or her making any matrimonial con- 
tract, without ſuch conſent as aforeſaid firſt had and ob- 
rained, except in the cafe abovementioned, ſhall, being 
duty convis ted thereof, incur and ſuffer the pains and 


penalties ordained and provided by the ſtatute of provi- 


flons and Preemunire. _ 


And now am in THE SECOND PLACE to conſider thpſe 


offences againſt the authority of king and parliament, which 
eome under the notion Of Þ @MUNI Co 


Cc 


ect. 44. By 6. Ann. c. 7. © If any perſon ſhall mali- 
ciouſſy and directly, by preaching, teaching, or adviled 
ſpeaking, declare, maintain, and aiirm, that the pre— 
tended Prince of ales hath any right or title to the crown 
of theſe realms, or that any other perſon or perſons hath 
or have any right or tit'e to the fame, otherwiſe than ac- 
cording fo !. Will Oc Mary, 2. WII. 3. c. 2. 
and the acts then lately made in England and Scotland. 
mutually for the union of the two kingdoms; or that 
the kings or queens of this realm, with the authority of 


parliament. are not able to make laws to limit the crown 


and the deſcent, &c. thereof, ſhall incur a praemunre.”” 
7 


By 6. Ann. c. 23. It ſhall not be lawful for the peers 
of Scotland aſſembled and met together tor the electing 
fxt-en peers to fit and vote in the honte of peers in the par- 
liament of Cet Britain, to act, propoſe, debate, or treat 
of any other matter or thing whatſoever, except only the 
election of the lard /aelecr peers; and every peer who thall 
at ſuch meeting preſume to propoſe, debate, or treat of 
any other matter or thing cor trary to the direction of this 
act, Ibali incur the penalty of a preomuntre.” 


Sed. 


— . 2-2 
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Se7. 45. As to THE SECOND CENERAL POINT of this * 
chapter, big. In what manner offences of this nature are pu- C Lit 125: 
niſhed. It is to be obſerved, that moſt of the ſtatutes of pre- 3. Inſt. "SM 
munire refer the puniſhment to 16. Rich. 2. c. g. which 218. 7 
enaQts, that thoſe who offend againſt the purport thereof B. 2. p. 444. 
„ thall be put out of the king's protection, and their lands 
& and tenements, goods and chattels forteited to our lord 
« the king; and that they be attached by their bodies, if 
« they may be found, and brought before the king and his 
« council, there to anſwer to the caſes aforeſaid; or that 
** proccis he made againſt them by premunire Facias, in 
„manner as is ordained in other ſtatutes of proviſors.““ 


Sect. 46. Inaſmuch as this ſtatute expreſsly ſaith, that 
inch offenders ſhall be put out of the king's protection, and 
alſo the ſtatute of 25. Edw. 3. ſ. 5. c. 22, had farther added, 
„ that any one might do with a purchaicr of the proviſions 
„therein prohibited as with the king's enemy, and that 
he who ſhould offend againit ſuch a one in body, lands, 
or goods, ſhould be excuſed,” it was formerly holden, 
that a perſon attainted in a premunire might lawſully be Co. Lit. 130. 
flain by any one, as being the king's enemy, and out of the sg, o—_ 
protection of the laws; but the latter opinions ſeem to have B. Cor. ond 
diſapproved of this ſeverity. However, it is expreſsly Jenk. 199, 
enacted by & Eliz. c. 1. ſ. 21, 22. that it halt not be 
„ lawful to kill any perſon attainted in præmunire, ſaving 
& ſuch pains of death or other hurt or punithment as here- 
« tofore might, without danger of law, be done upon any 
+ perſon that ſhall ſend or bring into the realm, or within 
the ſame ſhall execute, any proceſs, &c. from the tce of 


66% Rome.” | 


Sect. 47. But howſoever the lu may ſtand in relation to 1. Inſt. 130. 
ſuch perſons as are within the exception of this act, it is 1. Eliz. 1. c. 39. 
certain that no perſon whatſoever attainted of any præmunire Aras gs 
can bring an action for any injury whatſoever; and that no Pia . 
one knowing him to be guilty can with ſafety give him aid, 4. Comm. 118. 
comfort, or relief. 3. Jac. 333. 

Sect. 48. But it hath been reſolved, that thoſe general!“ 2 LD 
words in the ſtatute 16. Rich 2. c. 5. that * al! the lands 4 Low 8 
« and tenements ſhall be forfeited,” extend not to land B. 2. c. 49. . 28. 
entailed after the death of the oſfender. C. Car. 172. 

| Jones 217. 
Sect. 49. Alſo it hath been reſolved, that a ſtatute, by 1. Ven. 173. 


appointing that an offender ſhall incur the penalty and dan- For the judge 
| 5 ment in ræœ— 


munire, ſee b. 2. c. 48. ſ. 9 to 273. 


ger 


— — 
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ger mentioned in the 16. Rich. 2. c. 5. docs not confine 
the proſecution for tue offence to tlie particular proceſs 


thereby given. 


The following offences alſo have been made ſubject to the penaltics of a præmunire. 


t. To moleſt the poſſeſſors of ves * lands granted by parliament to Henry the 
Eighth and Edward the Sixth, 1.& 2. Ph. & Mary c. 8. 1. 40 


2. To obſtruct the proceſs of making gunpowder, or to prevent the importation of 
the ingredients of which it is made, by virtue of a pretended authority from the crown. 


16. Car. 1. c. 21. I. Jac: 2. c. 8. | 
3. To ſend any ſubject of this realm a priſoner beyond the ſeas in defiance of the 
babeas corpus act, 31. Car. 2. ft. 2. See book 2. chap. Aft | 
4. To conſpire to avoid the ſeizure or forfeiture upon the importation of cattle, a- 
mentioned in the act 20. Car. 2. c. 7. | 


5. To project any ſcheme by public ſubſeription to the prejudice of great numbers | 
in their trade, and ſimilar to the South-Sca project. 6. Geo: 1. ch, 18. Sce Str. 472; 


L. Ray. 1361. poſt. ch. 


CHAFTER THE TWENTIETH. 
Or MISPRISION oF TREASON. 


HE word mi/pri//9n”” has not any certain ſignifica- 
tion, but is generally applicd to all ſuch high offences 

as are under the degree of capital, and nearly bordering 
thereupon. It is faid, that a mi/priſion is contained in every 
treaſon or felony whatſoever, and that one who is guilty of 


felony or treaſon may be procceded againſt for a mifprition 7 


only, if the king pleaſe. | 
Hudſon of the court of ſtar-chamber MSS. 


Mr1sPRisions are generally ſaid to be twofold, —Firſt, 
Negat ve miſprifions, which confitt 1 in the omiſſion of ſome- 
thing which ought to be done. —Seccondly, Peſtive miſpriſions, 
which conſiſt in ſome miſdemeanor actually committed. 


See. 2. The negative miſpriſion more immediately againſt 
the king is commonly called mi/priſion of 1rcaſon, which is 
an offence conſiſting in the bare knowledge and concealment 
of high treaſon (whether it be fuch by 25. Edw. 3. or fub- 
ſequent ſtatutes) without any degree of aitent thereto ; and 
this is declared to be a miſpriſion only by 1. & 2. Mary c. 10. 
But at law, any delay in diſcovering high treaſan, whatever 
excuſes the party might have for it, was <eemed an afſent to 
it, and conſequently high treaſon. 


C 
Sed. 3. And at this day, if the concealment of high 
treaſon be accompanied with any circumſtances which ſhew 
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4. Comm. 119. 
in Mul. Brit. 


Hale 48. 371. 
SUM. 127. 
Bratt. 118. 
S. . 
3. Inſt. 36. 


an approbation thereof, it amounts to high treaton; as if Kely 17, 27. 


one, having notice before-hand that perſons deſigned to 
meet in order to con'pire againſt the government, go into 
their company © and hear their treaſonable conſultation and 
conceal it; or if one who has been once accidentally in fouch 
company and heard ſuch diſcourſe, meet the fame company 
a ſecond time, and hear ſuc. like diſcourte, and conccal it. 


Sect. 4. Alſo whoever receives and comforts a traitor, 
knowing him to be ſuch, whether by counterfeiting of coin, 
(a) or otherwiſe, is himſelf a principal traitor ; for tuch a 
receipt of a felon makes the receiver an accefary to the felo— 
ny, and whatever makes an acceſſary in felony, makes a 
principal in treaſon. 


237. 613. Kely. 22. 


Seft. 5. Neither can a | +7 Adis who has knowledge of a 
treaſon, ſecure himſelf by diſcovering that there will be a 


rihng 


4. Con. 120. 
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Kely. 22. 


1. Hale 376. 
4. Com. 121. 
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riſing in general, without diſcloſing the very perſons intend- 
ing to riſe; nor even by diſcovering of thele to a private 
perſon who is no magiſtrate. 


Sect. 6. But it ſeems that one who is only told in general 


that there will be a riſing, without knowing any of the per- 


ſons or particulars of the deſign, is not bound to make any 
diſcovery at all. 


Sect. 7. There is one poſitive miſpriſion which is made 
miſpriſion of treaſon by 13. El1z. c. 2. by which it is enacted, 
& that thoſe who forge foreign coin not current here, their 
* aiders, abettors, and procurers, are guilty of miſpriſion of 


* treaſon, &c.” 


CHAP- 


ex 
ga 


Hs 
CHAPTER THE TWENTY FIRST. 
Or CONTEMPTS 

| AGAINST 
Tuz KING's COURTS. 


THER poſitive miſpriſions more immediately againſt 
THE KING ſeem reducible to contempts againſt his pa- 
lace or courts of juſtice; againſt his prerogative; againſt 
his perſon or government; and againſt his title, 
ConTEMPTS againſt the king's palace, &c. have always 3-Hen.7 e. 24. 
been looked upon as very high miſpriſions. By the ancient 3 
law, before the conqueſt, fighting in the king's palace was a Goth. I. 3 
capital offente; and now by 33. Hen. 8. c. 12. f. 7.“ Mali- L. L. Aſured 
„ cious ſtriking in the king's palace, whereby any blood cap. 2. & 34. 
+ ſhall be ſhed, is puniſhable with the loſs of hand, perpe- 5. an 5 
„ tual impriſonment, and tine at the king's pleaſure.“ "2" 


Sect. 2. It ſeems queſtionable, from the conſtructlon of See firſt part 
this whole. act, and the general tenor of the law-books, 2 act. 
whether {triking in a palace wherein the king is not at the g. 3 2 
time actually reſident (a), be within the ſtatute; and it is Palt. e. 3 
ſaid that the inſtance which is given in te Third Inſtitute, of 6. Mod. 7 5, 76. 
a perſon's hand being cut off for ſtriking in THE TOWER, 3 Inſt. 140. 
is not warranted by the record. 8 4. Com. 125. 

| (a) See the 


eaſe of the Earl of Devonſhire and Col. Culpepper, 11. State Trials, 133. 


S:A. 3. However it is certain, that, by the common law L. L. Ina. c. 6. 
which continues to this day, ſtriking in /Aminfler-hall, L. EL. Canuti, 
where the king is only preſent as repreſented by his judges, 23 Aid 
To 3 „ 5 a L. Alured 
and by their adminiſtration diſtributing juſtice to his peo- 5. 
ple, is more penal than any ſtriking in another place in his 2. Inft. 549. 
actual preſence; for the latter is not puniſhed with the loſs 3. Inſt. 140. 
of hand, unleſs ſome blood be drawn, nor even then with S. P. C. 238. 

the loſs of lands or goods; but if a perſon draw his ſword — - 
on any judge in the preience of the court of king's bench, 2. E. 3. 18. 
chattrery, common pleas, or exchequer. or before the juſtices of Dyer 188. 
aſſize, or oyer and termine, whether he ſtrike or not; or See b. a. c. 48. 
lirike a juror; or any other perſon, with orwithout a wea- 7M 
pon, he ſhall lofe his hand and his goods, and the profits — at =; 
of bis lands during life, and ſuffer perpetual impriſoninent 1. Keb. 751. 


(5), if the indictment lay the offence as done coram domino 12. Co. 71. 
| (5) Owen 120, 


858 C. Eliz. 405. 

| 8-2. 4. Neither can one who is guilty of ſuch offence 1. Lev. 106. 

excuſe the ſame by ſhewing that the perſon ſo ſtruck by him 5. Mod. 172. 
oy 104. 


gave the firſt aſſault. C | 
Vol. 1; L | Sr; © Jak 207! 
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22. E. Jo 1 }o 
3. Inſt. 141. 
Con. Sum. 131. 


i. 408. 

7. 

Pn. 34. 
Owen 120. 


* M. Term 
>> & 34. Edw. 
1. Moor 819. 
3. Init. 142. 


(4) C. Car. 503, 
504. 

Hutt. 131. 

> pe 

Pop. 135. 


mily, and in the ſecond a bachelor of divinity, and yet 
condemned to ſuch corporal puniſhment, the loweſt of 


Hob. 2:0. 
Moor 63. 
Pop. 135. 


1. Lev. 107. 


1. Keb. 568. 


3- Inft. 141. 
12. Co. 71. 


Or CONTEMPTS AGAINST Bk. I. 


S-#. 5. Alto he who reſcues a priſoner from any of the 
courts abovementioned, without itriking a blow, ſhall for- 
feit his goods and the profits of his lands, and ſuffer im- 
priſonment during life, but not loſe his hand, becauſe he 
did not ſtrike, 


Scch. 6. And he who makes an affray in the palace-yard 
near the ſaid courts, but out of their view, ſhall be impri- 
ſoned during the king's pleaſure, and ſeverely fined, but not 
loſe his hand, 


Sect. 7. And not only thoſe who are guilty of ſuch an 


actual violence, but alſo thoſe who diſturb ſuch courts by 
threatening or reproachful words to any judge fitting in 


them, are guilty of a high miſprifion : and in the time of 
Edward the Firſt (a), one Milliam de Bruce, who upon hear- 
ing judgment given againſt him in THE EXCHEQUER, ſaid 
to THE CHIEF BARON, Roger, Roger, thou haſt had thy 
« will of me, which of a long time thou haſt ſaught, and I will 
„remember it, was for theſe words impriſoned during the 
king's pleaſure, and ordered to walk from THE KING'S BENCH 
to THE EXCHEQUER, bareheaded and ungirt, and to alk 


forgiveneſs, &c. And in the time of Charles the Firſt, one 


Harriſon (6), for ruſhing into the court of common pleas, 
and ſaying to jusrieE HuTToN fitting there, „ do accuſe 
& Ar. juſtice Hutton of high treaſon,” was fined five thou- 
ſand pounds, and impritoned during the king's pleaſure, 
and ordered to go to all the courts of /Z/tmin/ter-ha!! with 
a paper on his head, thewing his offence, and to make his 
ſubmiſſion, & Theſe cates are the more remarkable, be- 
cauſe in the firſt the offender was of a very honourable fa- 


which is in judgment of law higher than the greateſt fine 
whatever. | 


Ser. 8. Allo all who reflect on the juſtice or honour of 
thoſe high courts ſeem to be ipdictable and highly finable , 
as if one charge an exemplification under THE GREAT SEAL 
to be contrary to the original. 


Set. 9. Alſo he who gives another the lie in Nefiminſler- 


hall fitting the courts, ſhall be bound to his good beha- 


viour. | 


Sec. 10. And he who makes an affray in the preſence 
of any of the king's inferior courts of juſtice, is highly 
inable, but not punithable with the loſs of hand, &c. 


BY 
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Ch. 21. THT KING's COURTS. 


$2. 11. And he who ſpeaks contemptuous and re- . 

. Fi 3 (a) C. Eliz. 78. 
proachful words to the judge of ſuch a court in execution 2. R. Abr. 78. 
of his office is immediately fineable by ſuch judge (a), or, (5) 1. Sid. 144. 
as ſome ſay, may bs (/) indifted, &c. as if oue give the lie DEM R. Ab. 
to a judge of a court-lect in the face of the court (e), or, (c 5 
being (4) admonithed by him to pull off his hat, ſaß, I Moor 470. 

« do not value whai u can do” or tell him in the face C. Eliz. ;8r. 
of the court that he is (%) forſworn, or call him %) fool, (% Raym. 68. 
&c. or ſay, „If 1 cannot have juſtice here, I will have it 3 
« elſewhere (g).“ 7 
80). 8 (7)C.Eliz. 8. 

Moor 247. (g 1. Sid. 144. 1. Keb. 508. 


Seck. 12. It was formerly holden that a man might be . R. Abr. 78. 
indicted for a ſlander of the juſtice of the nation, by reflect- 1. Roll. 245. 
ing on a ſentence given in any court eccleſiaſtical or tem- 
poral ; whether directly, as where one ſaid that ſuch a ſen- 
tence given by the high commiſſion court was againſt 
law; or obliquely, as where one ſaid that ſuch a ſentence 
was juſt, but that the teſtimonies on which it was founded 
were falſe, or the affidavits equivocating. 


Sect. 13. But it ſeems the better opinion of this day, Hob. 202. 
that a man cannot be indicted for any ſcandalous or con- 
temptuous words ſpoken of or to ſuch officers, not being Moor 819, 
in the actual execution of their office; for ſuch an offence 
ſeems rather to proceed from ill breeding than a contempt 
of the government; and though it may be a cauſe to bind 
a man to his good behaviour, yet it does not ſeem to be of 
ſuch conſequence as to be a e ground for a pub- 
lick proſccution, as for an offence againſt the common 


peace, &c. | 


i. Ven. 10. 


And agreeable hereto it hath been reſolved, that a man 
ſhall not be indicted for ſaying, that “ whenever a burgeſs 
of ſuch a town puts on his gown, Satan enters into him; (4);.Mod. e. 

| ; (9) 35 
(>)—or, that “the mayor and aldermen of ſuch a town 2. Keb. 594. 
*© are as great villains as any that rob on the highway; (i) (;);.Mod. 203. 
—or, that the juſtices of peace underſtand no more o 
« the ſtatutes of exciſe than this jug, nor one of twenty of 9 
« the parliament- men who made them;“ (40 —or, that 5 Ven. 16 
ͤſuch a juſtice of peace is a fool, an aſs, and a coxcomb, 
*« for making ſuch a warrant, and underſtands no more 2. 
„law than a Clickhill; (J) —or, that he is not fit to be Mg 3h 
a juſtice of peace, for that he will do right or wrong ac- ED 
*« cording as his affections lead him ;”(m)—or, that « ſuch e 
« an order is a numſcul order, and that the juſtice deſerves ONE 
<« to be hanged who made it;“ (2) —or, that . ſuch a juſ- ( . Le- 
« tice of peace is a forſworn wretch, and that he will fling Saſtey. 
6 his purſe at him;“ (e) —or for ſaying to a mayor of a (e) Q.. Brox- 
L 2 town, ham. 
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town, „ You Mr. MA ven, I do not care a fart for you; 
(a). Mod. 124. you MR. MAvOR, are a rogue and a raſcal;“ (a)—or for 
Salk. 697. faying, that © the juſtices of peace have nothing to do 
(5) 1.Nen. 10. with the exciſe.“ (5) 


Set: 14. And not only thoſe who diſturb tlie admini- 


ſtration of juſtice by direct contempts offered to the king's 

courts, but alſo all ſuch as are guilty of any injurious treat- 

ment of thoſe perſons who are under the more immediate 
3: Inſt. 142. protection of thoſe courts, are highly puniſhable by fine and 
Latch. 220. impriſonment; as if a man aſſault or threaten his adverſary 
Barr. 112. for ſuing him, or a counſellor or attorney for being em- 

ployed againſt him, or a juror for giving a verdict againſt 
2. R. Abr. 76. im, or a gaoler for keeping a priſoner in ſafe cuſtody. 


S:2. 15. Alfo all who endeavour to ſtifle the truth, and 

prevent the due execution of juſtice, are highly puniſhable ; 

Hob. I. as thoſe who being examined before the privy council con- 
ecrning their knowledge of a crime whereof a third perſon 

is accuſed, diſcloſe what paſſed in fuch examination, in 
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CHAPTER THE TWENTY-SECOND. 
Or CONTEMPTS | 


| AGAINST 
Tux KING's PREROGATITE. 


CONTEMPT againſt the king's prerogative are of ſo 4.Comm.12 8. 
various a nature, that they cannot well be reduced to 126. 

any certain heads. However, the principal of them ſeem 

to come under the following particulars : FiRsT, Refuſing 

to aſſiſt the king for the good of the publick. SEconDLY, 

Preferring the intereſts of a foreign prince to that of our 

own. TarrDLy, Diſobeying the king's lawful commands 

or prohibitions, | 


Set. 2. FIRST therefore, it is a high offence for any (a) Moor 778. 
ſubject to deny the King that aſfiſtance for the good of the NY. _ 
pub.ick, either in his councils or wars, which by the law 8 
he is bound to give him; as for a peer not to (a) come to (c) 2. R. Abr. 
the parliament at the day of ſummons, or to (b) depart 211. 
from thence without the king's licence; or for a (e) privy (4) 2, R. Abr. 
counſellor to refuſe to give his advice on an affair of ſtate; 165. B. Tenure 
or for any (a) private ſubject to refuſe to ſerve the king in Sd © 4 
perſon if he be able, or to find another if he be not able, 18. Ed. 3. c. 7. 
in the defence of the realm, againſt rebels and foreign in- 25. Ed. 3. c. 8. 
vaders; or, as ſome ſay, to refuie to ſerve the king for pay ” 2 jg 
in his wars abroad. 18. 

E. oo. 11. 153. 257. Crom. Jur. 83, 84. 3. Inſt. 144. Hob. 235. 12. Co. 94. Ante, 
Ce 18. I. 12. : 


Seck. 3. SECONDLY, It is ſo high an offence to prefer vide ante, 
the intereſt of a foreign prince to that of our own, that it is ch. 18. f. 
criminal to do any thing which may but incline a man ſo 

to do; as to receive a penſion from a foreign prince without 

the leave of our king. | 


Se. 4. THIRDLY, It is allo a high crime to diſobey 
the king's lawful commands or prohibitions; as by obſti- 
nately refuſing obedience to his writs ; or contemning a ( 
ſummons from his council to appear before them; or not Dove k 5 
anſwering ſuch queſtions in relation to a matter wherein the Moor 109.779. 
intereſt of the ſtate is concerned, as ſhall be propoſed by the Lane 43. 
piivy council ; or refuſing to give evidence to a grand jury 3 IAA. 179. 
concerning a crime (for which (e) the court may impoſe an . 22 3 
immediate fine); or not returning from beyond ſea upon F. N. B. 85. 
the king's letters to that purpoſe; for which the offender's 1. Cha. Ca. 116. 


lands ſhall be ſeized till he return (and when he does re- 4. Comm. 122. 
. — turn Comm. 206. 
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turn he ſhall be fined), or aſſembling at a !9urnamert againſt 
the kitig's expreſs prohibition ; or going beyond ſea againſt 
the king's will expreisly ſignified, either by the writ ne exeat 
regnum (which may be directed as well to à /avman as to 4 
clergyman, and on the ſuggeſtion of @ private as well is of a 
public matter), or under the great or privy ſeal or ſignet, or 
by proclamation, | | 


S. Eli. 655. Sed, 5. Alſo every contempt of a ſtatute is indictable, 
B. 2. c. 26. f. 2. if no other puniſhment be limited. 


To the foregoing contempts againſt the king's prerogative may be added neglecting 
to join the poſſe commatus, or power of the county, being thereunto required by the 
ſheriff or juſtices according to the ſtatute 2, Hen. $5. c. 8. which is a duty incumbent 
upon all that are fifteen years of age, under the degree of nobility, and able to travel. 


4. Comm. 124. Lamb, Eir. 315. 


CHAP- 


CHAPTER THE TWENTY-THIRD. 
Or CONTEMPTS 


AGAINST 


Tas KING's PERSON ox GOVERNMENT. 


ALE contempts againſt the king's perſon or government 
1 are very highly criminal, and puniſhable with fine and 4-Comm. 123. 
impriſonment, and ſometimes with the pillory, by the diſ- 
cretion of the judges, upon confideration of all the circum- 


| ſtances of the caſe. 


But inaſmuch as it is generally obvious to common ſenſe, 
in what caſes and to what degree a man is guilty of this of- 
fence, and it would be endleſs to enumerate all the parti- 
culars, I ſhall content myſelf with glancing at ſome of the 
moſt general heads ; as, | 


Sea. 1. FirsT, he charging the government with op- C. Car. 168. 
preſſion or weak adminiſtration; as by ſaying, * that mer- 2. Keb. 336. 
« chants are ſcrewed up here in England more than in Turkey ;” 
or, that „it is a good world when beggarly priefts are made 
lords, &Cc." 


Sect. 2. SECONDLY, The doing an act which impliedly en- 3. Mod. 52. 
courages rebellion ; as by abſolving perſons at the gallows, 3. Mod. 363. 
who, being condemned for high treaſon, ſhew no ſigns of 
repentance, but perſiſt in juſtitying the fact; or by drink- 
ing to the pious memory of a perſon executed for high 
treaſon. | N | 


S8e22..3. THI RD, Endeavouring to frighten the king into C. Jac. 37. 
a change of his meaſures with threats of the uncaſineſs of his Moor 756. 


| ſubjects; as by ſubſcribing a petition to him, in which it is Noy 1041. 


intimated, that if it be denied, many thouſands will be diſ- 
contented, &Cc. | 


Se. 4. FOuRTHLY, Spreading falſe rumours concerning C. Jae. 38. 
the king's intentions; as that he deſigns to grant a tolera- Vide the cafe 


tion to Papiſts, &c. | | of Alexander 
Scott, for pub- 
liſhing falſe news, O. B. June Seſſions 1778. No. 504. 
Sect. 5. FiFTHLY, Charging him with a breach of his Noy 105. 
coronation oath, | 


L 4 Seck. 
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Ot. 117 Sed. 6. SIXTHLY, Speaking contewptuouſly of him; as 


Kc. by curſing him, &c. or giving out that he wants wiſdom, 
valour, or ſteadineſs; or, in general, doing any thing which 
may leſſen him in the eſteem of his ſubjects; weaken his go- 
vernment; or raiſe jealouſies between him and his people. 


sid, 143. Sect. 7. Alſo it is ſaid to be an offence, for which a man 
For other con- may be indicted, to refuſe in a foreign port to pay the uſua! 
tempts againſt cuſtoms, becauſe 1t may cauſe a breach between our King 


the Kings and the king of the country. | 
perſon an | 


government, vide Skin. 633. 1. Black. 37. 


CHAPTER THE TWENTY-FOURTH. 
Or CONTEMPTS 


AGAINST 


Tur KING's TITLE. 
CCONTEMPT> againſt the king's title are of two kinds : 


FIRST, Denying his z:/{e.—SECONDLY, Refuſing to 


take the oaths required by law for the ſupport of his govern- 
ment. | | | 


Sect. 1. The firſt offence of this kind, vis. that of deny- 
ing the king's title, hath by ſome been carricd fo high as 
to be adjudged an overt act of compaſſing his death. How- 
ever, it is certainly moſt highly criminal, and puniſhable 
with fine and impriſonment, and alto ſuch infamous cor- 
poral puniſhment, as to the diſcretion of the court ſhall ſeem 
proper, according to the heinouſneſs of the crime and the 
_ circumſtances of the parties. As if a man in writing or diſ- 

courſe ſhall maintain that the king is an uſurper; or that 
another hath a better title to THE cRowN, &c. For ſuch 
like inſinuations manifeſtly tend to raiſe tumults and diſ- 


153 


Yelv.197.197, 
2. Roll. 90. 
Palm. 424. 

4.Comm. 123, 


124. 


orders in the ſtate, and to alienate the affections of the peo- 


ple from the prince, and incline them to favour the preten- 
lions of another; and it is highly preſumptuous for private 
perſons to intermeddle with matters of ſo high a nature; and 
it will be impoſſible to preſerve the pcace of a government, 
unleſs ſubjects will quietly ſubmit themſelves to thoſe whom 
Providence has placed over them, and prefer the publick 
good to their own private inclinations and opinions. For 
otherwiſe, whenever the title to the crown ſhall happen to 
be conteſted, it will be impoſſible to end the difference 
without perpetual civil broils and diſſenſions, and the prince 
who prevails will be tempted to eſteem thoſe of the con- 
trary party rather as enemies than ſubjects, if he find them 
ready. and deſirous to lay hold of all opportunities to diſturb 
his government, and ſhake off their forced obedience. And 
fince there 1s no tribunal but that of Heaven to which 
princes can appeal for the deciſion of their titles, when that 
ſeems ſo far to have declared in favour of one as to give 
him quiet poſſeſſion of the throne, the publick peace, which 
is the end of all government, requires a dutiful ſubmiſſion 
to him; and it is the higheſt madneſs to give up that eaſe 
and ſecurity which we may enjoy from a peaceful obed1- 
ence, 1n exchange for that diſorder, uncertainty, and blood- 
ſhed, which cannot but be expected from an attempt to 
wrelt the ſceptre out of the hands of our prince; and it is 
the higheſt ingratitude to make no other return but * 
Uh | | bs alty 
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alty and rebellion, for all the happineſs we can enjoy under 


a juſt adminiſtration; and it is the greateſt of abſurdities to 2 
think that the good of tlie community, for the ſake of alt 
which all government was inſtituted, ou.ht not to be pre- N 
ferred before the diſputed title of a particular perſon or fa. Ta 
mily. All we can defire from government is the ſecure en- If 
joyment of what we may call our own, and whether this W 
or that competitor to the crown be the inſtrument of this 1 
happineſs to us, ſeems litt.e to concern us. Let the title fa 
of one out of poſſeſſion of THE THRONE be never ſo plau- hi 
ſible, it muſt have its original foundation from ſome po- de 
ſitive law; which, when it cannot take effect without in- * 
volving a nation in diſcord and confuſion, the avoiding wi 


whereof is the very end of all laws, it muſt give way to the be 
publ:: neceſſity of the fate; for there can be no human in- 

ſtitution whatſoever but muſt be limited by this implicit 

reſerve from the firit principles of reaſon, that wherever tl 
:he execution of 1t ſhall be abſolutely inconſiſtent with the n 
happineſs of the people for whoſe ſake it was ordained, it tl 
ought ſo far to be ſuſpended. | fe 


(a) Sce ante Se, 2, For this and many other ſuch like reaſons the 

ch. 17. ſect. 11. Jaw has always had a moſt tende: regard for the ſecurity of 

et fey. the prince in poſſeſſion of THE ROW N; and as it has made 

om. isz. it high treaſon to compaſs his death, & (4), ſo it hath alſo 
made it highly penal in an inferior degree to diſturb or 
diſquiet his government. | 


As to THE SECOND kind of offences of this nature, v2. 
That of refuſing to take the oaths required by law for the 
ſupport of the king's government, I ſhall conſider FIRST, 
"Che offence of refuſing the oaths required for this purpoſe 
by the common /aw.—SECONDLY, The offence of refuſing 
the oaths required by /tatute. | | 


F I RO Oo YA WS. BW 


. Sc. 3. As to THE FIRST PARTICULAR, it ſeems to be 
242 a high contempt at the common law to refuſe to take the 
2. Inf. 3. oath of allegiance to the king, which all laymen above tne 
1725 Mt *+-71- age of twelve years are bound to take at the tourn or court- 
Reb. 31d. leet, &c. And ſurely nothing can be more unreaſonable than 
to deny the king whoſe government we are happy under, 
all proper aſſurances of our fidelity to him; for how can 
we expect to enjoy the privileges of ſuhjects from one to 
1. Comm. 367. whom we refule to acknowledge ourſelves ſubjects, or hope 
Fa e. for protection from one whom we provoke to eſteem us a3 
* his enemies, or blame that government for treating us as 
mal- contents to which we give fo juſt a cauſe to ſuſpect 
cur fidelity? If we conſult THE Law or Gop, that will tell 
us, that * the powers that be are ordained of God,” If 755 
| Wi 


Ch. 24. THE KING's TITLE. 


will hear THE VOICE OF REASON, that will convince us, 
that not only the pe:ce and ſafety of the community, but 
alſo our own preſervation, requires us to pay a dutiful obe- 
dience to thoſe who govern us; and can we think it un- 
lawful to engage ourſelves to do what it is our duty to do? 
If we will conſult THE PRACTICE OF ALL NATIONS, that 
will thew us, that even conqueſt, which is the weakeſt of 
all titles, has always been eſteemed to give the conqueror 
ſuch a right to the obedience of the conquered, that upon 
his taking them into his protection, they have in all ages 
becn ready to promiſe a reciprocal obedience. And if we 
will conſult ovR OWN LAws, we ſhall find them to direct 
us to pay our allegiance to the king who governs us, as has 
been fully proved in the chapter of high treaſon. 


As to THE SECOND PARTICULAR, vis. That of refuſing 
the oaths required by Natutr for the ſupport of the govern - 
ment, I ſhall confider,—FirsT, The offence of refuſing 
the oaths of a/legiance and ſupremacy.—SECONDLY, The ot- 
fence of refuſing the oath of abjuration. 


ISS 


Seft. 4. As to THE FIRST of theſe offences, viz. That of , Comm. 268. 


refuſing the oaths of allegiance and ſupremacy, which ſince 
THE REFORMATION OF RELIGION have been thought ne- 
ceſſary to be required from all perſons, eſpecially from 
thoſe who are intruſted with an office, in order to ſecure our 
princes from the intrigues of popes, who have often taken 
upon them to diſpenſe with oaths of allegiance made to ſuch 
princes whom they are pleaſed to call heretics, and to per- 
ſuade the people that they may lawfully depoſe thoſe who 
have ſo far incurred the diſpleaſure of the biſhop of Rome 
as to be excommunicated by him, it having been ſhewn 
already under what penalties officers are bound to take the 
faid oaths (a), and how far all perſons whatſoever are compel- 
lable to take them under pain of incurring a premunire(b), 
J ſhall only take notice in this place of the method of pro- 
ceeding on 1. Will. & Mar. c. 8. by which it is enacted, 
That perſons refuſing the ſaid oaths, being t-ndered to 
„ them by perſons lawtully authorized to tender the ſane, 
e ſhall he committed by the pertons making ſuch a tender 
« for three months, unleſs they ihall pay ſuch ſum. not 
5 exceeding forty /hillings, as the perſons who 1ſhall make 
“ ſuch tender ſhall require of them; and if they refuſ, again 
& at the end of the three months, that thev ſhall be im— 
« priſoned ſix months, or pay a ſum not above ten or under 
„ five pounds, and alſo find fureties for their good heha- 
« viour and appearance at the next afhzes, where if they 
« refuſe the ſaic caths, they thail be incapable of an office, 
* and continue bound to their good behaviour; an! if _ 

| | « 1ctuſe 


2. Inſt. 121. 
1. Hale 64. 
4. Comm. 115. 


(4) Ante ch. 8. 
(5) Ante ch, 


I 9. fect. . 


&c. 


Comm. 


68. 
: That of refuſing the cath of abyuration, the fame depends on 


into an open rupture, will at leaſt be attended with tuch 
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+ refuſe THE DECLARATION mentioned in 25. Car. 2. c. 2, 


„ (a) they ſhall ſuffer as Popifh recuſants convict.“ 


Sect. 5. It ſeemed to be. the intention of this ſtatute to 
give the government an election to proceed either on the 
mild method therein preſcribed, or the more ſevere one ap- 
pointed by the tormer Jaws, according to the circumſtances 
of the caſe, and quality of the offender, &c. 


+ But now, by 31. Geo. 3. c. 32. ſ. 18, © No perſon ſhall 
be fummoned to take the oath of ſupremacy and allegi- 
*© ance, and make the declaration as required by 1. Will. 


Mary, c. 8. the” +. Geo. . iz. and 25. Car. 


2. c. 2. or be proſecuted for not obeying ſuch ſum 
© mons, 


Sc. 6. As ta THE SECOND OFFENCE of this kind, vi. 


thoſe laws which the nation has bcen of late under a ne- 
ceſſity of eſtabliſhing, by adding a new limitation to the 
law relating to the ſucceſſion of THE OWN, excluding all 
Papiſis from a poſſibility of inheriting it; who, if they be 
true to their engagements to their own religion, cannot but 
be falſe to thgle they may make to ours, and can never be 
expected to execute thoſe laws, which they cannot but 
think void, as being repugnant to the laws of GoD; or to 
defend that faith which they think damnable; or to obſerve 
thoſe oaths which ſcem to them to have been ordained for 
the ſupport of ixreligion. And from thele conſiderations 
they have been diſabled from inheriting THE CROWN, it 
ſeeming of abſolute neceſſity in our preſent circumſtances, 
tor the good of the community, to make ſuch an alteration 
in Jaw, which like all other human laws depending merely 
on the policy of men, ſcems to have nothing in it ſo ſa— 
cred as to oblige the people unalterably to abide by it to. 
the bazard of their common ſatety, peace and happinets, for 
the fake whereof it was at firſt ordained. For ſurely there 
cannot be ſo much danger to the common good from ſuch 
an alteration, as muſt needs follow from the government of 
a prince whote conſcience is under the influence of thoſo 
who are implacable encmics to the religion of his country, 
and who thinks himſelf bound by his duty to God and his 
church to promote that intereſt, which his people think 
themſelves under the like obligations to oppoſe. From 
which unhappy circumſtances nothing can be expefted but 
endleſs factions, diſcords, irreconcileable jcalouſies and diſ- 
truſts between prince and people, which, if they break not 


£007 ulfions and uncaſineyes, as render a ſtate of government 
f ſcarce 
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ſcarce one degree more ſecure than a ſtate of anarchy and 
confuſion. 


Se. 7. For the remedying of ſuch like inconveniences, 


it having been thought proper to exclude all Paps from 
the crown, it was likewiſe thought expedient, by the ſta- 
tute 13. Will. 3. c. 6. and 1. Geo. 1. ft. 2. C. 13. to ſecure 
the preſent ſettlement, by obliging all perſons in public offices 
and employments (a) to take the oaths of allegiance and ſu- 
premacy, to make tne declaration, and alſo to take the cath ch. S. fect, 10. 


of ; 
% fatto adjudged incapable and diſabled in law to have, oc- 


(0 
„ 


* 


«6 


. 


** 


66 
. 
60 


abjuration, or otherwiſe it enacts that “ they thall be 75% 


cupy, or enjoy the ſaid offices, &c. and if they ſhall by 
themſelves, or deputy or truſtee, execute any the ſaid 
offices, &c. and ſhall be thereof convict; &c. they ſhall be 
diſabled to proſecute any ſuit at law cr equity, or to be 
guardians, executors, or adminiſtrators, or capable of any 
legacy or deed of gift, or to be in any office within this 
realm, or to vote at any election for members of parha- 
ment, and ſhall forfeit FIVE HUNDRED POUNDS, &c.“ 


' Seth. 8. And by 1. Geo. 1. ſt. 2. c. 13. f. 12. *:If any 


cc 
cc 
cc 
* 


member of either univerſity ſhall neglect to take and ſub- 
ſcribe the ſaid oaths according to the intent of the ſaid 
act, or to produce a certificate thereof, under the hand of 
ſome proper officer of the reſpective court, and cauſe the 
ſame to be entered in the regiſter of the proper college or 
hall within one month after his having taken and ſub— 
ſeribed the ſaid oaths; and if the perſons in whom the 
right of election of ſuch member ſhall be, do neglect to 
elect ſome fitting perſon in his ſtead within twelve 
months; &c. that then the king may, under the great 
ſeal or ſign manual, nominate ſome fitting perſon, qua- 
lified according to the local ſtatutes of ſuch college, &c. 
and if the head of any college, &c. ſhall neglect to ad- 
mit ſuch nominee by the ſpace of ten days after ſuch 
admiſkon ſhall be demanded of him, that then the local 
viſitor ſhall admit the ſaid nominee ; and if fuch vititor 
ſhall neglect or refuſe to admit ſuch perſon within the 
ſpace of one month after the ſame ſhall be demanded, that 
then the court of king's bench may iſſue a writ of man- 
damus to ſuch viſitor to admit ſuch nominee, &c. 


Se. 9. By 1. Geo. 1. ſt. 2. c. 13. ſ. 16. nt no 


1. Comm. 353, 


(a) See ante, 


and 11. 


If the heads, 
&c. of any of 
the colleges in 
Oxfordor Cam- 
bridge neglett 
to take the 
oath, the King 
may nomi- 
nate. 


Nomember cf 


peer ſhall vote or make his proxy, or fit in the houſe of parliament 


peers during any debate, and that no member of the houſe 
of commons ſhall vote or fit during any debate in the 


ſaid houſe after the ſpeaker is choſen, until he ſhall have 
4% taken 


{hail vote till 
he has taken 
the oats. 


oath of abju- 


Or CONTEMPTS AGAINST Bk. I. 


taken the ſaid oaths, &c. under pain of the diſabilities 
and forteitures abovementioned, &c.“ 


Sef?. 10. By 6. Geo. 3. c. 53. reciting the above ſta- 
tutcs of 1. Geo. 1. c. 13. and 5. Geo. 1. c. 29. the oath 
of abjuration ſhall be adminiſtered in manner and form as 
follows: (that is to fay) ** I A. B. do truly and ſincerely 
acknowledge, profeſs, teſtify, and declare, in my con- 
* ſcience, before God and the world, that our ſovereign 
« lord KING GEORGE is lawful and rightful king of this 
realm, and all other his majeſty's dominions and countries 
6 thereunto belonging. And I do folemnly and ſincerely 
declare, that I do believe, in my conſcience, that not 
© any of the deſcendants of the perſon who pretended to 
& be Prince of Wales during the life of the late king 
% James the Second, and ſince his deceaſe pretended to be, 
and took upon himſelf the ſtile and title of king of Eu- 
« gland by the name of James the Third, or of Scotlaus 
« by the name of James the Eighth, or the ſtile and title 
« of king of Great Britain, hath any right or title whatſo- 
& ever to the crown of this realm, or any other the dom1- 
& nions thereunto belonging: and I do renounce, refuſc, 
* and abjure any allegiance or obedience to any of them. 
And I do ſwear, that L will bear faith and true allegiance 
„ to his Majeſty KING GEORGE, and him will defend to 
the utmoſt of my power, againſt all traitorons conſpi- 
6 racies and attempts whatloever which thall be made 
« againſt his perſon, crown, or dignity. And I will do 
© my utmoſt endeavour to diſcloſe and make known to his 
© majeſty, and his ſucceſſors, all treaſons and traitorous 
% conſpiracies which I ſhall know to be againſt him, or 
* any of them. And 1 do faithtully promiſe, to the utmoſt 
„ of my power, to ſupport, maintain, and defend the ſuc- 
ceſſion of the crown againſt the deſcendants of the fajd 
« Fames, and againſt ail other perſons whatſoever, which 
& ſucceſſion, by an act intitled, An Act for the further 
* Limitation of the Crown, and better ſecuring the Rights 
and Liberties-of the Subject,“ is and ſtands limited to /e 
& princeſs Sophia, elestoreſs and ducheſs dowager of Hano- 
& wer, and the heirs of her body being proteſtants. All 
„ theſe things I do plainly and 1 acknowledge and 
« ſwear, according to theſe expreſs words by me ſpoken, 
and) according to the plain common ſenſe and under- 
*« itanding of the ſame words, without any equivocation, 
* mental evaſion, or ſecret reſervation whatſoever. And 1 
do make this recognition, acknowledgment, abjuration, 
** renunciation, and promiſe, heartily, willingly, and truly, 
« upon the true faith of a Chriſtian,” | 


— 


And 
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And by 6. Geo. 3. c. 53. from and after the twenty-fourth Aſſurance in 
day of June one thouſand ſeven hundred and fixty-fix, the wes Wa 
affurance in the ſaid firſt-mentioned act contained, ſhall be minifterea in 
adminiſtered in the following manner and form: * I A. B. the following 
« do, in the ſincerity of my heart, aſſert, acknowledge, and form. 

« declare, that his majeſty KI GEORGE is the only lawful 

„ and undoubted ſovereign of this realm, as well de ure, 
« that is of right, king, as de facto, that is in the poſ- 

« ſeſſion and exerciſe of the government. And there- 

« fore I do promiſe and ſwear, that I will with heart 

« and hand, life and goods, maintain and defend his right, 

« title, and government againſt the deſcendants of the per- 

© ſon who pretended to be Prince of Wales during the life of 
ce the late king James, and, ſince his deceaſe, pretended to be 

© and took upon himſelf the ſtile and title of king of England 
by the name of James the Third, or of Scotland by the name 

of James the Eighth, or the ſtile and title of king of Great 

« Britain, and their adherents, and all other enemies who, 

« either by open or ſecret attempts, ſhall diſturb or diſquiet 

his majeſty in the poſſeſſion and exerciſe thereof.“ 


And by 6. Geo. 3. c. 57. all and every perſon and per- To be admi- 
ſons who are enjoined and required to adminiſter, take, niſtered, &c. 
or ſubſcribe the oath of abjuration, and the aſſurance in Within the 
the ſaid above-mentioned acts contained, ſhall reſpectively ge . 85 
adminiſter, take, and ſubſcribe the oath of abjuration, and 1 
ſubſcribe the aſſurance, according to the form herein ſet 
down and preſcribed in ſuch courts, within ſuch time li- 
mited, in ſuch manner, and with due obſervance of the 
ſame requiſites, and with benefit of the ſame ſavings, pro- 
viſoes, and indemnities, as by the ſaid acts above-men- 
tioned, or by any other acts, or any part of them, now 
ſubſiſting, are directed and enacted; and in caſe of neglect 
or refuſal, he or they ſhall be ſubje& and liable to the lame 
penalties and diſabilities as by the laws and ſtatutes afore- 


ſaid are enacted. 


Somewhat ſimilar to the oaths required by THE CORPORATION and TEST ACTS, 
and the acts abovementioned, are the ceremonies and oaths required previous to being 
naturalized. 4. Comm 58. for which ſec 1. Jac. 1. c. 2. 7. Ann. c. 5. 10. Ann. c. 5, 
4. Geo. 2. c. 21. 20, Geo. 2. c. 44. For the declaration -gainſt popery, vide 30. Car. 
2. ſt. 2. c. 1,-For the ofths to be taken by peers of Scotland, and by privy counſellors, 
vide 6. Ann. c. 23. 1. Geo. 1. cy 4.— For the Moravian affirmation, 22. Geo. 2, c. 39. 
—Quakers profeſſion of belief, 1. Will. 3, c. 18.—Quakers affirmation, 8. Geo. 1. c. 6. 
and for the caſes in which it is allowed to de taken, 5. Mod. 403. Str. 441. 527. $56. 
872, 1219: ; 
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rr 


OrFFENCES& more immediately againſt the ſubject are 
either capital or not capital. — The capital offences are 
either by the common law, or by ſtatute. 


Vide Spelm. Sec. 1. Thoſe by the tontmon law come generally under 
Gloſſ. verb. the title of FELONY, which ex vi termiui ſignifies quodlibet 
8 r 14. crimen felleo. animo per petrutum, atid caii be expreſſed by no 
o. Lit. 391. : . 5 1 3 
periphraſis, or word equivalent, without the word felonicꝰ. 


3. H. 7. 10. Sect. 2. FELONY is ſaid to be included in high treaſon, 
z- Inft. 15. and conſequently a pardon of felony diſcharges an indict— 


5 Comm. 94. ment of high treaſon, if it want the word prod:torze. 


Se. 3. It is always accompanied with an evil intention, 
and thetefore ſhall not be imputed to a mere miſtake or 
miſ-aniwadverſion ; as where perſons break open a door in 

| © Grder to execute a warrant, which will not juſtify ſuch a 
[67 Fer. proceeding (a); affeftio enim tua nomen imponit operi tuo; item 
(5) Bradt. 1. crimen non contrahitur niſi nocendi voluntas intercedat (b). But 


. the bare intention to commit a felony is ſo very criminal, 


that, at the common law, it was puniſhable as felony, where 
it miſſed its effect through ſome accident no way leſſening 
the guilt of the offender (c). But it ſeems agreed at this 
Kely. 24. day, that felony ſhall not be imputed to a bare intention to 
(% Bacon's commit it; yet it is certain that the party may be very ſe- 
caſe, 1. Lev. verely fined for ſuch an intention (4). 

146. Rex v. Cooper. 5. Mod. 206. 


(c) 1. Sid. 2 30, 


FELONY, in the general acceptation of our Engliſh law, comprizes èvery ſpecies of 


crime which occaſioned at common law the forfeiture of land or goods. This moſt 
frequently happens in thoſe crimes for which a capital puniſhment either is or was 
liable to be inflifted. All offences therefore now capital are in ſome degree or other 
felony : and this is likewiſe the caſe with ſome other offences which are not puniſhed 
with death; as ſuicide, where the party is atready dead; homieide, by chance med- 
ley or in ſelf-defence ; and petit larceny, or pilfering ; all which are (ſtrictly ſpeaking) 
felonies, as they ſubject the committers of them to forfeitures. The definition of te- 
lony, therefore, ſeems to be, “ an offence which occaſions a total forfeiture of either 
lands or goods, or both, at the common law; and to which capital or other puniſhment 
may be ſuperadded according to the degree of guilt,” But felony may be without in— 
flicting capital punifthment, as in the cate inſtanced of ſelf- murder, excuſable homicide, 
and petty larceny ; and it is poſſible that capital puniſhments may be inflicted. and yet the 
offence be no felony ; as in the caſe of hereſy by the common law, which, though capital, 
never worked any forfeiture of lands or goods; ( 3. Inſt. 43.) an inſeparable incident to 
felony. And of the ſame nature is the puniſhment of ſtanding mute, without pleading 


to an indictment; which is capital but without any forfeiture, and therefore ſuch 


ſtanding mute is no felony. In ſhort, the true criterion of felony is forfeiture. The 
idea of felony is indeed fo generally connected with that of capital puniſhment, that 
we find it hard to ſeparate them; and to this uſage the interpretations cf the law do 
now conform. Therefore, if a ſtatute makes any new offence felony, the Jaw im- 
plies that it ſhall be puniſhed with death, as well as with forfciture, unleſs the 
offender prays the benefit of clergy, which all felons are intitled once to have, unleſs 
the ſame is expreſsly taken away by ſtatute, 4. Comm. 94. to 99. 


CHAP- 


CHAPTER THE TWENTY-SIXTH. 


Or CASUAL DEATH. AND OF DEODANDS. 


CAPITAL OFFENCES at common law more imme- 
diately againtt the ſubject, are of three principal kinds: 
FIRST, Such as are committed againſt his %: SECONDLY, 
Such as are againſt his goods : THIRDLY, Such as are againſt 
his havitation, 


Se. 1. There is another mixed kind of capital offences, Book ad. e. 17. 
which conſiſts in the hindrance of the due proceſs of public 
juitice, which I ſhall confider in the ſecond book, wherein 
[ thall treat of the means of bringing offenders to their due 
puniſhment, 


Sec. 2. Orrxvons againſt the %% of a man come under Bratt I. 3. c. a. 
the general name of homicide, which in our law ſignifies the 
killing of a man by a man. 


Sc. 3. But before ] treat hereof, it may not be impro- 1. Hale 471, 
per to conſider the killing of a man merely per infortuntum, 472. 
occaſioned by fome animal or thing without life, without 
the deiault or procurement of another man; as where one is 
killed by a fall from a horſe or cart, &c. which though 
it be not properly homicite, nor puniſhable as a crime, yet Pult. 123. 
is taken notice of by the law, as far as the nature of the 5- Co. 110. 
thing will bear, in order to raiſe the greater abhorrence of 8 one 
murder; and the unbappy inflrument or occaſion of ſuch * gee th 
death is called a DEODAND, and is forſeited to the king, : 
in order to be diſpoſed of in s ves by the K1NG's ALMO- 

NR; as allo are all ſuch Weapons W one man Kills 


another. 


Sec. 4. It feems clearly ſettled. that a horſe, FR killing * P. C. 21. 
an inn within the age of diſcretion, are as much forteited 5 25 
as if he were of age: but formerly it was holden, that a pult, 12 85. 
horſe or cart, by a fall from which an infant was lain, were Dalt. c. 97. 
not forfeited, perhaps for this reafon (1), becauſe the miſ- 2: oo eb. 719. 


FLY 
506. 


(1 for future of dcodands originated in the blind days of p very and ſuperſtition. 
That were 4 1005 A 14 ro DPUre laſe, b ropitiator ma? es, an ey biation i Oar the ſouls of 
y | | "7 | 


ſuci as were lake hed away by untimely death, Zut the preſumed magcc acy of chude 
hoof KRIS fach atc meme nt unnecnſary, Therefore no deodand is 0 uc, here an 
ipfant under th e age of Giieretion is Killed by a fall from any thing that is not 14 mo- 


tion, 1. Comm. 3 But ik the inftrument move to the death either ot an infant or 
an adult, it is for feftæd, on an 12qu! tion found, as a deodand, 3. Inſt. 57.1. Bale 422. 
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(2) Quere if 


it had appear- 


$39 


ed that ine 
horſe had 


thrown him. 


Sayer 249. 


F. Cor. 341. 


Bract. l. 3. c. 5. 


Or CASUAL DEATH BK. I. 


fortune might rather ſeem owing to the indiſcretion of the 
iniant than to any default in the hole, &c. But this diſtinc- 
tion has not been allowed of lare; for the law does not 
ground the forfeiture on any default in the things forteited, 
linde it extends it to things without life, to which it is plain 
that no manner of fault can be imputed. 


Seft. 5. Allo, by the opinion of our ancient authors, 


things fxed to 4 frechale, as the wheel of a miil, a bell hang- 
ing in a ſteeple, &c. may be deodands; but by the latter re- 
ſolutions they cannot, unleſs they were ſevered before the 
accident Happened. | 


S. Et. 6. However, it is agreed by all, that a ſhip in falt 
water, whether in the open "ſea or within the body of a 
county, from which a man falls and is drowned, is not for- 
feited; becauſe perſons at fea are continually expoſed to fo 
many perils, that the law imputes ſuch misfortunes hap— 
pening there, rather to them than to the ſhip. Alſo it 
ie<ms clear, that when a man riding on a horſe over a river 
13 dr.,wned through the violence of the ſtream, the horſe is 
not foiieited, becauſe, not but that the waters cauſed his 
death (2), but it is ſaid, that a ſhip by a fall from which a 
man is drowncd in the freth water ſhall be forfeited, but 
not the me: chandize therein, becauſe they no way contri— 
bute to his death. And by the ſame reaſon it feems, that 
if a man riding on the ſhafts of a waggon fall to the ground 


and break his neck, the horſes and waggon only are for- 


feited, and not the loading, becauſe it no way contributed 
to his death; for which cauſe, where a thing not in motion 


canics a man's cath, that part thereof oniy which is the 


immediate cauſe is forfeited. As where one climbing upon 
the wheel of a cart while it ſtands ſtill, falls from it and dies 
oi the fall, the wheel only 1s forſeited; but if he had been 


killed by a bruiſe from one of the wheels being in motion, 


the loading alſo would have been forfeited. becaufe the 
weight thereof made the hurt the greater; and it is a general 
rule, that wherever the thing which is the occaſion of a 
man's death is in motion at the time, not only that Part 
thereof which immediately wounds him, but all things which 
move together with it, and help to make the wound more 
dangerous, are forſeited allo; for the rule is, mmia queque 
movent ad mortem ſunt deodanda. 


Set. 7. In all theſe caſes, if the party wounded die not 


of his wound within a year and a day after he receive it, 
there {j:al] be nothing forfeited, for the la does not lock 
on ſuch a wound as the caule of a man's death, after which 
he lives {o Jong ; but if the party die within that time, for 

Ore 
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forfeiture ſhall have relation to the wound given, and can- 
not be ſaved by any alienation or other act whatſocver in the 


mean time. 1 


Se. 8. However, nothing can be forfeited as a deodand, 3. Co. 110. 


nor ſeized as ſuch, till it be found by the coroner's inqueſt NY 11.5, 
to have cauled a man's de th; bat after ſuch inquiſit:on, 8. p. 82 


the ſne-1it is anfwerable for the value of it, and may levy Pult. 12 5. 
the ſame on the town where it fell, and theretore the inqueſt _ 4.5 * 
ouglit to find the value of it (3). e Offic. o- 


| — 
1. Hale 418, 419. 


640 Upon inquiſitions of this Kind the jury generally find the value of the deodand 
to be as ſmall us poiuvie, and even confine that value, according to the circumſtances 
of the caſe, to the very thing or part of the thing irtfclf which cauted the death, 2 Bac, 
Abr. 26. This practice the court of king's bench has impliedly fan®ione, by re- 
fuſing to retorni it on an application in far ur of the crown or its grantee, Fof. 206. 
2. Bar. K. B. 82. Nor can {uch an inquiſition be taken by the grand jury on default 
of the coroner, 1. Burr. 19. (and when taken | by the coroner, 1t may be moved and 
traverſed, 2. Burr. 20., 2. Hale 416.) becauſe it 3s tranſacted in ſecret, taken «a partes 
and intended as the platform of an odjous ſuperſtitibus claim, 4. inſt. 196, repugnant 
to the principles of ſound reaſon and tryc polic! yY, F ofter 2 66. 
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Bk. I. 


CHAPTER THE TWENTTYT-SEVENTH, 


Or FELO DE SE. 


OMCIDE properly ſo called, is either againſt a man's 


own jue or that of another. 


In treating of homicide againſt a man's own life, I ſhall 
confider, FixsT, In what caſes a man ſhall be ſaid to be a 
elo de fe: SECONDLY, What he {hall forfeit for tuis offence, 


sto THE FIRST POINT, viz. In what caſes a man ſhall 
be ſaid elo de fe. 


1. Hale 411. Scat. 1. I hall take it for cranted that, in this as well 
Crom. 32, 31. as in all other felonies, the fender ovght to be of the age 
Dalt. c. 32. of diſcretion, and eompoß mentis; and the ereiore that an in— 


— 


3- Ma. 54 fant killing bimſęlf under the age of G1cretion, or a lunatic 
during his lunacy, cannot be a felo de je. 


Seck. 2. Put! here I cannot hut take notice of a ſtrange 


notion which has unaccountably prevailed of late, that 

3. Mod. 199. 8. ons who kills himſelt muſt be ron como of courle ; 
for 1t is ſaid to be impolfible that a man in bis ſenſes 
ſho: 110 do a thing fo contraiy to nature and all ſenſe 
and reaton. | 


Plow. 261. ect. 3. If this argument be good, /f murder can he no 
Comb. 2, 3. crime, tor 2 madman can be guilty of none: but it is won- 
| derſyl that the repugnanęv to nature and reaſon, which is 

the higheſt aggravation of this offence, ſhould be thought 

to make it in, pos ble to be ans y crime at all, which cannot 

but be the necgſſary confequesce af this poſition, that none 

bot a madman can be guilty of it. May it not with as 

much reaſon be argued, that the murder of a child or of a 

parent is againſt nature and reaſon, and conſcquently that 

no man in his ſenſes can cotamit it? But has a man there> 

jore no uſe of his reaſon, becanſe he acts againſt right rea- 

on 7 Way may. not the paſnions of grici and difcontent 

empt a man Enowingly to act againſt the principles of 

nature and reaſon in this caſe, as thoſe of love, hatred, 


an revenge, and ſuch like, are too well Enown to do in 


See. 4. However, our laws have always had ſuch an ab- 
horrence of this crime, that not Gy he who kills himfelf 
et 2 with 


_— 7 
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Eu. 27. 


with a deliherate and direct R of ſo doing, but alſo in 
ſome caſes he who maliciouſly attempts to Kill 5 and 
in purſuance of ſuch attempt unwi.lngly kills | timiett, mall; 
be adjudged in the eye of the law a /ets de ſe. For wherever 
death is cauſed by an act done with, a murderous intent. it 
makes the offender a murderer ; and therefore, if A. dit- 
charge adgun at B. with an intent to kill him, and the 
gun breaks and kills A.; or if A. ſtrike B. to the ground, 
and then haſtily falling upon him ms hiaſelt with a 
knife which B. happens to Gow 7 in his han | and die, in both 
theſe caſes A. is ſeio de /:, for he is the only agent, 


Her . Reik 85 being fo aſſaulted, had been driven to 
the wall, and holden up a piteh-fork or knie, ſtanding in 
his defence, and 2. had hattify run upon the fame and been 
ſlain, B. ſhould be adjudged to Kill him in lis own defence. 
And for the ſame reaſon perhaps in the cale above. if B. 
after he had fallen to the ground, had holten up a knife or 
ſword in his defence, and A. had fallen thereon and been 
flain, B. ſhould be adjudged to Kill him / defeniends; for 
here B. exerts his ſtrength in his own defence, and by fo 
doing occaſions the mortal wound received by A. 


Sect. 6. He who kills another upon his defire or com- 
mand, is, in the judgment of the law, as much a mordere r 
as if he had done it merely of his own head, and the perſon 
killed is not looked upon as a fels de 5 inaſmuch as his 
aſſent was merely void, as being againſt the laws of God aud 
man: but where two perſons agree to die together, and one 
of them at the perſuaſion of the other buys ratſbane, and 
mixes it in a potion, and Both drink of it, and he who 
bought and made the potion ſurvives by uſing proper re- 
medies, and the other dies, perhaps it is the better opinion, 
that he who dies ſhall be adjudged a ele de ſe, becauſe all 
that happened was originally owing to his own wicked pur- 
oy and the other only put it in ne power to execute it in 

that particular manner. 


As to THE SECOND POINT, viz. What ſuch an offender 
Mall forfeit, 


$2.7, It ſeems clear that he ſhall forfeit all chattels, 
real or perſonal, which he bath in his own right, and alfo 
all ſuch chaftels real whercof he is poſſeſſed cither jointly 
with his wiſe, or in her right; and alfo all bonds and other 


. Inft. 35. 19. H. 6. 47. 
Sen 199, I 97. 


8. E. 4. 24. Raym. 7. Plow, 243. 259. 


M 3 Fer- 


Dalt. c 144. 
44. . 55. 
13. Cor 12. 14. 


3. Inſt. p. 54. 


Staun. 16. 
Pult. 119. 
Vide 1. Hale 
413. & 493. 
upon this caſes 
whici: he con- 
ter ds is miſre- 
preſented both 
Ly Laion and 
Cote, and that 
it was adjudg- 
ed HOMICIDE 
per in fortuni- 
UM. 


Keilw. 136. 
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r 754. 


S.P.C 
189, 262, 263. 
1 Hale 413. 
Finch 216. 
Crom. 31. 
262, 3323. 4 
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perſonal things in action belonging ſolely to himſelf; and alf 
all perſonal things in action, and, as ſome ſay, e itire chaticls 
in poſſeſſion, to which he was entitled jointly with another, 
on any account cxczpt that of merchandize: but it is ſaid, 
that ne ſhall forfeit a moiety only of ſuch joint chattels as 
may be ſevered, and nothing at all of what he was poſſeſſed 
of as executor or adminiſtrator. | 


J. Hale 412. Sect. 8. However, the blood of a felo de ſe is not cor- 
Plow. 26 1,262, rupted, nor his lands of inheritance forteited, nor his wife 
| barred of her dower. 


5. Co. 119. S-. 9. Alſo no part of the perſonal eſtate is veſted in 
3- Inſt. 54. the king, before the ſelf murder is found by ſome inquiſi- 


1. Saund. 362. tion; and conſequently the forfeiture thereof is ſaved by a 


8 1. pardon of the offence before ſuch finding. 


2. Mod. 53. 3. Mod. 1c0. 241, 242. Con. 1. Lev. 8. 1. Keb. 67, 68. 
4. Comm. 190. | 


Plow. 260. Se 7. 10. But if. there he no ſuch pardon, the whole is 

A . forfeited immediately after ſuch inquiſition, from the time 

4 . __s * luch mortal wound was given, and all intermediate aliena— 
tions are avoided. 


3. Inft. 35 Set. 11. And ſuch inquiſitions ought to be by the 
47. Ed. 3. 76. coroner / . viſum core is, if the body can be found; 
Sce B. 2 c. 9. and an inquifition ſo taken, as ſome ſay, cannot be tra- 


. 5% 1. Hale | 
e FRAN verſed. 


Far 16. Salk. 190. 377. Carth.. 72, Skin. 45. Stamf. 183. 3. Mod. 80. 238. 
t. Mod. 82. 2. Keb. 859. 1. Vent. 181, 182. 2. Vent; 38. 2. Jones 198. 
2. Hale 59. Lev. 8. Sid. 150. | 


3. Inſt. 55. Se 2. 12. But if the body cannot be found ſo that the 
0 + bi 141- Coroner, who has authority only per viſum corporis, can— 
Garch. 73. - not proceed, the inquiry may be by juſtices of peace, who 
t. Burr. 18. by their commiſſion have a general power to inquire of all 
1. Freem. 429 felonies ; or in the king's bench, if the felony were com- 
1. Roll. 217. mitted in the county where the ſaid court fits ; and ſuch 
8 101» 144- inquiſitions arc traverſable by the executor, &c. 


Salk, 377. Seck. 13. Alſo all inquiſttions of this offence, being in 
7. Mod. 16. the nature of indictments, ought particularly and certainly 
to ſet forth the circumitances of the fact; as the particular 
manner of the wound, and that it was mortal, &c and in 


the concluſton add, that the party in ſuch manner murdercd 
himſelf. 


1, Mod. 8:. 


Seck. 


7. r att 
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Sect 14. Therefore if either the premiſes be inſufficient, 2-Ler. 140,183. 
as if it be found that the party flung hvnſeit into the water, 3. Mod, 200: 
et /ic ferpſrem emergit, which is nonienſe, becauſe emerge 2 EY 
ſignifies only to rite out of the water: or if there be want- : 835 
ing the proper concluſiou, et fic ſcigſum murdravit; the in- 


quiſition is not good. 


Sec. 15. Yet if it be foll in ſubſtance, the coroner may 1. Sid. 2 5. 259. 
be ſerved with a rule to amend a defect 1 i term. 3. Mod. ron 


1. Keb. . $97: 
Fitzg. 6. See 1. Saund. 273. for proceſs from THE CROWN-OFFICE on fuck an in- 
quiſition againſt a debtor of a ſelh de fe. 
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Vid. ſect. 22. 


2. Roll. 120. 
Kely. 28. 
Bract. l. 3.c.4. 
21. Edw. 1. de 


Mal. in Parcis. 


(a) 22. Aſſ. 8 5. 
37. Aſſ. pl. 41. 
27. H. 6. 20, 2 1. 
Dalt. 15. 

B. App. s. 129. 
B. Cor. 57. 87. 


(935. Hen. 6. 


11. 88. 
2. Init 316. 
Co. Lit. 283. 


1. Halc 478. 


Bk. I. 


CHAPTER THE TWENTY-EIGHTH, 


Ox JUSTIFIABLE HOMICIDE. 
F4OMICIDE againſt the life of another either amounts to 


FELONY, or does not. That which amounts not to 
ſelony is either ju/{;frable, and cauſes no forfeiture at all, or 
excuſable, and cauſes _ forteiture of the party's goods. 


Of JUSTIFIABLE HOMICIDE I ſhall premiſe theſe general 
rules, 


Set. 1. Firſt, It muſt be owing to ſome unaveidable ne- 
ceſſity to which the perſon who kills another muſt be re— 
duced without any manner of fault in himſelf. 


Seck. 2. Secondly, There muſt be no malice coloured un- 
der pretence of neceſſity; for wherever a perſon who kills 
another acts in truth upon malice, and takes occaſion, from 
the appearance of neceſſity, to execute his own private re- 
venge, he is guilty of murder. 


$8e#. 3. Thirdly, According to the opinion of the old 
books (4), which in this reſpect ſeems to be contradicted by 
others more modern (4), it ſeems, that one may ſet forth a 
fact, amounting to juſtifiable homicide, in a ſpecial plca to 
an inditment or appeal of murder; and that the ſame being 
found true, he ſhall be diſmiſſed, without being arraigned, 
or enforced to plead ne! grilty, And indeed it ſeems ex- 
tremely hard, that a ſheriff or judge who condemn or ex- 
ecute a criminal, &c. thould be forced, on a frivolous pro- 
ſecution, to hold up their hands at the bar for it, &c. But 
it is agreed, that no one can plcad a fact amounting to ho- 


micide 2 defend: nao, or by mifadventure, but that, in ſuch a 


cafe, the defendant mutt ple: ad not guilty, and give the ſpecial 
matter in evidence: and it is alſo agreed, that where a ſpe- 
cial fact, amounting to juſtiſia ible homicide, 1s found by 
the jury. the party is to be dilinifled, without being obliged 
to purchaſe any pardon, &c. 


FTusSTIFIABLE HOMICIDE is either of a public or of a 
private nature. 1 homicide of a public nature, is 
ſuch as is occaſioned by the due execution or advancement 
of public juſtice.— That of a p;ivate nature is ſuch as hap- 

Pens 
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pens in the juſt defence of a man's perſon, houſe, or 
goods. 
| ; 


Of JUSTIFIABLE HOMICIDE in the due execution of 
public juſtice, the following rules muſt be oblerved, 


Sc. 4. Fir, The judgment, by virtue whereof any Dalt. e. 98. 
perſon is put to death, muſt be given by one who has jurif- 1. Hale 497. 
dition in the cauſe; for otherwiſe both judge and officer 1 on 76. 
may be guilty of felony. | | e 

| - 

S:&. 5. And therefore, if the court of common pleas 1. Hale 497. 
give judgment on an appeal of death, or juſtices of peace 59? 
on an indictment of treaion, and award execution, which s. Co. 106 
is executed, both the judges who give, and the officers who Fong Cs, 98. 
execute the ſentence, are guilty of felony, becauſe, theſe Moor 333. 
courts having no more juriſdiction over theſe crimes than 4. Comm. 178. 
mere private perſons, their proceedings thereon are merely 
void, and without any foundation. 


Sect. 6. But if the juſtices of peace, on an indictment Palt. e. 98. 
of treſpaſs, arraign a man of felony, and condemn him, 1. Hale 501. 
and he be executed, the juſtices only are guilty of felony, 
and not the officers who execute their ſentence; for the 
juſtices had a juriſdiction over the offence, and their pro- 
ceedings were irregular and crroneous only, but not void. 


Sect. 7. Secondly, The judgment muſt be executed by the Co. Lit. 128. 
lawful officer. 


| See. 8. Indeed it was formerly holden, that any one 2. Af. z. 

might as lawfully kill a perion attainted of treaſon or S. P. C. 13. 196. 
felony as a wolf or other wild beaſt; and anciently a „ Toe 
perſon condemned in an appeal of death was delivered Plow an ; 


to the relations of the deceaſed, in order to be exccuted by z. Inſt, 131. | 


them. 


Sect. 9. But at this day it ſeems agreed, that if the 27. AM. 41. 
judge who gives the ſentence of death, and, d fortiorz, if any 5 Hale 501, 
private perſon execute the ſame, or if the proper officer 8 3 
himſelf do it without a lawful command, they are guilty Co. 1 


of felony. 8 Dalt. c. 98. 


Sec. 
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35. H. 6. 58. $:2. 10. Th radly, The execution muſt be purſuant of, 
B. App. 5- and warranted by, the judgment, otherwite it is without 
S. P. C. 13. authority; and conſequently if a theriff behead a man where 


„ . : 
Finck ig 5" 1t is no part of the ſentence to cut off the head, he is guilty 


3.inſt.;2.211. Of felony (1). 
1. Hale 454. ; | ; 

501. 2. Hale 411. 4. St. Tr. 129. Foſter 268. (1) That is, if the officer va- 
ricth from the judgment of his own head and without warrant or the colour of autho. 
Tity, but not if h. is authoriſed by cuſtom or by warrant from the crown. For al- 
though the king cannot by his prerogative va y the erecution fo as to aggravate the 


pudichment beyond the intention of the law; yet it doth not follow, that he who may 


remit part of the judgment, or wholly pardon the offender, cannot mitigate his punith- 


ment wich regard to the pain or iafamy of it. Foſter 267. 


22. Aſſ. 3 5. 


Of JuUsTIFIABLE HOMICIDE in the due advancement of 
public juſtice, I thall conſider, FIRST, in relation to cri- 
minal,—SECONDLY, in relation to civil cauſes. 


I. Homicipe in the advancement of public juſtice in cri- 
minal cauſes may be juſtified in ſeveral cates. 


Se2. 11. Firft, If a perſon, having actually committed 


B. Cor. 87.89. a felony, will not ſuffer himſelf to he arreſted, but ſtand on 


.. . 13» 
3. Inſt. 221. 
Dalr. c 98. 
Crom. 30. 
F. Cor. 192. 
253. 261. 

1. Hale 489. 
de jure Goth. 


See authori- 
ties above 
cited. 

F. Cor. 179. 
261. 


1. Hale 481. 


494 495 496. 


Crom. 30. 158. 
Staund. 13. 
2. Inſt. 52. 
Poph. 121. 


(a) See THE 
RI Acr, 
N ch. 5. 

ect; 56. 


his own defence, or fly, ſo that he cannot poſkbly be ap- 
prehended alive by thoſe who purſue him, whether private 
perſons or public ofticers, with or without a warrant from 
a magiſtrate, he may be lawfully flain by them. 


Foſter 271. Furcm /i aliter capi non poſſet, occidere permittunt, Slerah. 


Sef. 12. Secondly, If an innocent perſon be indicted of 
a felony, where, in truth, no felony was committed, and 
will not ſuffer himſelf to be arreſted by the officer who 
has a warrant for that purpoſe, he may lawfully be killed 
by him, if he cannot otherwiſe be taken; for there is a 
charge againſt him upon record, to which at his peril he is 
bound to anſwer. ; | 


Se. 13. Third!y, If a criminal, endeavouring to break 
the gaol, aſſault his gaoler, he may be lawtully killed by 
him in the affray. , | 


Sec. 14. Feourthly, If thoſe who are engaged in a. riot, 
or a forcible entry, or detainer, ſtand in their defence, and 
continue the force in opphſition to the command of a juſtice 
of peace, &c. or reſiſt ſuch juſtice endeavouring to arreſt 
them, the killing of them may be juſtified (a); and fo per- 
haps may the killing of dangerous rioters by any private 
perſons, who cannot otherwiſe ſuppreſs them or defend 

them- 
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themiclves from them, inaſmuch as every private perſon 
feerns to be authorifed by the law to arm himſelf for the 
pucpolcs atoreiaid. 


Therefore if a ſtranger interpoſe to part combat?nts in an affray, giving notice to 
them cf that intention, apd they affaulc him, and in the ahi. 46 he thouid chance to þ 
kill, tins would be e brnitride z for it is every man's duty to interpole for the 
prelervation uf the public peace, and for the PXEVENMIANS of milchief Foſter 272. 


ves. 15. Fifibly, If treſpaſſers in a foreſt, chace, park, S. P. C. 13. 
or warren, or any incloſed ground wherein deer are kept, Ya 88 N 
will not render themſelves to the ke: pers upon an HUE AND |, Aale 1 
CRY made to ſtand to th- king's peace, but fly from, or de- 9. St. Tr. 315. 
fend themſelves 2g inf th zem, they may be ſlain by force of 


the ſtatute de mai} CT,, iu Parctsy 21. E&A * 2. and 3 Jo 


and 4. Will. &. Mary, c. 10. 


Sect. 16. Sixth; 
combat allowed by 11 
be ſlain, he who Kills him is Jul tified, and the death of the 23 1. 
other is imputed to the. mu judgment of God, who is pre- 1 
ſumed to give the vistory to hin vio fights in maintenance 
of the truth. | 


'y, If either of the -par rties fighting in a Dalt. c. gs, 


lay tor the trial of ſome ſpecia caſes, 5 Ina 9. 
} 221. 


But in all theſe caſes there muſt be an ap parent ne Lemme on the offcer $s fide, that thee 
party could nut be arr HA on app drehe ende 4; that the riot could not be ſuppreſſed; that 
the priſoners could no be kept f hold; ha it the drer-ftealers could not but ſeape, un- 
leſs ſuch homicide were committed; ot ener wife wiendut tuch ablolute neceility it is not 


; juftihable. 4+ + Cumn. 80. 


II. Homicrpeg in the advancement of juſtice in civil 
cauſes, may allo be juſtified in 1ome caſes. 


Se 7. 17. As where 4 ſheriff, &c. attempting to make A 1. Ro 
lawful arrcſt in a civil action, or to retake one who has Fe —— 0 
been arreſted and made his cſcape, is reſiſted by the party, 8 1 
and unavoidably Kills him in, the aſfray. Dat. ©. 55. 


I 4 > 
© ” 
WY 

*, 


Leck. 18. And in ſuch caſe the officer is not BY und to Foſter 292. 
give back, but may ſtand his ground and attack t 3 Strang gs 499» 
5. St. "Ix; 192. 
Sect. 19. But no private perſon of his 6wn authority Crom. 38. 
can arreſt a man for a civil matter, as he may tor fe- 


lony, &C. 


$.8. 25, Neither can the ſheriff himſelf lawfully kill 1. Hale 487. 
thoſe wao barely fiy-trom tie execution of any civil Pit. 364. 


ester 2 ws © 


pro ects. 


Of 
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Puff. L. of N. Of JUsTIFIABLE HOMICIDE of a private nature, in the 
455 juſt defence of a man's en houſe, or goods, 1 ſhall 
thew, FIR r, in what cafes the killing of a wrong-doer 
mav be juttified by reaſon of ſuch defence. SeconDLY, 

where the killing of an innocent perſon may be fo jut- 
tified. 


24. H. 8. c. 3. Hen. 21. AND Finsr, the killing of a wrong-doer, ig 
2 5 © 9% the making of tuch defence, may be juſtified in many caſes : 
Hale 486. as where a man kills one who aſſaults him in tHe highway 
8 1 ted to rob or murder him; or the owner of a houſe, or any of 
h. or. 160. lis ſervants or lodgers, &c. kilk one who attempts to burg 
F, Cor. 79. it, or to commit in it murder, robbery, or other felony (a); 
e ba 3 ora woman kills one who attempts to raviſh her (1); or a 
6 why fervant coming ſuddenly and finding his matter robbed and 
Crom, 26 Hain, falls upon the murderer immediately and kills him; 
Kcly.c25,r29. for he does it in the height of his ſurprize, and under juſt 
For. 271. 275- appreheniions of the like attempt upon himſelf: but in 
9. Aon c: 16. other circumPances he could not have juſtificd the Eill- 
(4) Vide leck. ing of ſuch an one, but ought to have apprehended 


25. N : 
him, «&c. 


(1) The injury intended can never be reparretd or forgotten; and nature, to render 
the ſex amiable, hath implanted in the female heart a quick {caſe of honour, the pride 
of virtue, which kindleth and inflameth. ar every ſuch inſtance of brutal luſt. Fol, 274. 
Bc. El. 34. Prin. P. L. 211.-—S6 too the feelings of a parent or a huſband which in- 


42 54 * 


voluntarily act uate them at the ? noment to ill os for cible raviiter of a wife or @ 
Zaugg r's virtue, are juſtifabic. 1. Hale 438. And no doubt the forcibly attempting 
2 crime of a ſtill more deteſtable nature, may be equally re ſiſted by the death of the 


Unnat Uri aggrelior, ++ Comte i. TD bo 


Crom. 27. See. 22, Neither ſhall a man in any caſe Juſtify the kil- 
Sum. 36. ing another by a pretonce ot nere unleſs he were him- 
i: Fe ſeit w. holly without fan! t in bringing that neceſſity upon 

himſelt; {or if a man, in gefence of an injury done by hini— 


* 


ſelf. Kill any perfon whatiocver, he is g Zuilty of manſlaughter 
at leaſt; as WHEY divers rioters v rong fulſy detain a houſe 
by force; and kill thofe who attack it from without, and 
endeavour to burn” it. 


) 
— 


N 7 . " . a * 27＋ * 
Kum. 45.57. 8. &. 23. Neither can a man juſtify the killing another 
O. Car. 336. in deſencc of his honte or goods, or even of his perſon, from 
444 9 a bare private riefpals ; and therefore he that kills another, 


. 482. 2 whoclaiming a. tile to his houſe attempts to enter it by 
3 273. force, and thoots at it, or that breaks open his windows in 
order to arreſt him, or that per fifts in breaking his hedges 
after he is frhidden, is guilty of manflarugh for ; 2nd he who 
in his own defence i 118 another that afſaults him in his 
houſe in the day: time, and plainly appears to inter 1 to beat 
him only, is guiity of homicide je deferdends, tor witch he 
tortcits 
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forfeits his goods, but is pardoned of courſe; yet it Gems Pult. 119. 

that a private perſon, and, a fortiori, an officer of juſtice, 852 Pons 

w. ho happens unavoidably to Kill another in endeavouring to ” as 8 ; 
defend oh mſelf from. or to ſuppreſs dangerous rioters, may Pars, — 


Jultefß the fact, inalmuch as he on! 15 dot his duty in 0 of 
the public juſtice. 


Se. 24. And I can fee no reaſon why a perſon wh 
without provocation is affaulted by another in any place 
wharfocver, in ſuch a manner as plainly Thews an intent to Bendlow. 49. 
murder him, as by diſcharging a piſtol, or puſhing at him 2. And. 41. 
with a drawn {word, &c. may not jut iy killing fack an aſ- Kelv.123,129. 
failant, as much as if he had attempted to rob him; for is! 3 492» 
not he who attempts to murder me 8 'C injurious than he Folter = 
who barely atte!: pts to rob me? And can it be. more juſt- 

fable to fight for my goods than for my lite? And it is not 

only hig ly agreeable to reaſon that a man in ſuch circum- 

ſtances may law fully kill another, but it ſeems alſo to be | 
co':tirine (fd hy the general tenor ol our law books; which, D 28. 
ſpeaking of homicide fe drfendenrdo, ſarpole it done in ſome g p.. oy 
quarie! or affr: ay. From hence it ſeems reaſonable to con- 3 fer”. 57. 
clude; Ul net where the ].w Judges a man guilty of homicide Vide F. Cor. 
fe derendendo, there mult be ſome prece dent quarrel | in which 25+ 286, 287. 
both partics 3 ys are, or at leaſt may juſtly be ſuppoſ⸗ o 
have bech, in ſome fault, fo that the necgſſitv to which a 
may is at length reduced to kill another, is in ſome meaſure 
preſumed to have been owing to himſelf: for it cannot he 
imagined that the law, which is founded on the higheſt 
reaſon, will adjndge a man to forfeit all his goods, and put 
him to the neceſſity of purchaſing his pardon, without ſome 
appearance of a fault. And though it may be aid that there 
is none in chance- e and yet that tlie PR, 8 goods are 
aj'0 torfeited by that, 1 aniwer, that chance-medley may be 
intended to proceed from ſome negligence, or at tends want 
of fu.}c.ent 55 tion in the party vo is ſo unfortunate as 
to conmit it, that he doth not ſeem to be altogether 
faultlels. Bet: : 5 one of the reaſons given in our liw-books 
for which homicide fe loft dende for ricit s goods, is becauſe 
thereby a true man is killed; but it ſees a5 that he pos 


who apparently attempts to mu; der another, which is the 

mot heinous of all telonies, mould be efteem<d ſuch, when 
tho who atte: mpt other felonies. which feem to be much 
Jets rs nal are ewe to be killed as downright villains, 


not de g the protection pr regard of the law. 


Seck. 25. However, perhaps in all theſe cates there ought N Beg. 


to be a diſtinction be 8 en an aſſault in the highway and an Crom. 27, a; 
aflault in a town, For in the firſt cate it is aid, that the Dilt.c. 98. 


pezlon atlanitec in ay juſtit) Kling the other without giving um. 42. 
6-7 Foſter 273. 
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back at all; but that in the ſecond caſe he ought to retreat 


as far as he can without apparently hazarding his life, in 


reſpect of the probability ot getting aſliſtaiice. 


Puff. I. 2. e. 3. Þ+ And by 24 Hen 8. c 5 it is recited, “ Forafmuch ag 
Bract. 155. it hath been in queition and ambiguity, that it any evil- 
7. Haz 457. diſpoſed perion or perfons do attenipt telontouſly to rob or 
Key d. . murder any perfon or perſons in or nigh ai ny common high- 
13 1 way. cartway, horie ay, or ſootway. or in thèir manſions, 
26. Aff. 23. meſſuages, or dwelling places; or that feloniou'ly do at- 

tempt to break open a y dwelling-houſe in the night-time; 


ſhould happen, in the profec ui10n of ſuch felonious intent, 


to be ſlain by hin or them whom the ſaid evil coers ſhould | 


fo attcinpt to rob or murder, or. by any 1 perion or perſons 
being in their dwelling houſe, winch tte faine evil-doers 
ſhould ſo attempt burglar.1s to Freak by nigart, if the ſaid 
perſon ſo happening in lach caſes to ſlay the offender fo 
attempting to commit murder or burgliry, ſhould forfeit 
or lote His goods or chattels {97 the lame, as any other per- 
ſon ſhould do that by chance me. ly thould happen to kill 
another in his or their de ence.” For the declaration of 
which amb; guity a::d doubt it is enacted, „hat whoever 
„ ſhall be indicted or appezled of or for the death of ſuch 
« evil-difpoled perſon or perſons attempting to murder, rob, 
or burglarily to bieak manſion-aouſes as aforeſaid, 
* ſhall not torfeit any lands, tenements, goods, or chattcls, 
„but ſhall be thereof, and for tle fame, fully acquitted 
and diſcharged (1).“ 


(1) Not only the maſter of a houſe but a lodger or ſojourner who Kills an aſſailant 
inten ging to commit murder or robbery, is within the protection of this ſtatute. Cro. 
Car. 544. But this reac hes not to any crime un accompanied with force, as picking 
of po Lots; or to the bros! ing open cf any houſe in the day-time, unleſs it carry 

ith it an attempt of robbery or arſon. 4. Comm. 180. Vide 1. Fale 488. And 
3 gh it is the higheſt po! table invaſion of property, a man is not juſtifiable in kill- 
ing ancther whom be taketh in adultery with his wife, for it ſavours more of ſud- 
den revenge than of ſelf-preſercation; but this law hath been cxecuted with grcat 
benig' my. Vent. 159. Ray 212. . P. L. 212. If the huſpand, however, 


derect the ravilher in the attempt, the wife calling tor aſſiſtance, it is excuſable /z 
d:fendendo. 1. Tae 4 6. 


Dal. c. 38. Sec. 26. SECONDLY, Alſo the killing of an innocent 


Sure es perſon in defence of a man's ſelf, is faid to be juſtifiable in 
4. Com. 187. 


for ſpecial caſes; as if two be ihipwrecked together, and 
c of them get upon a plank to fave himſelf, and the other 
allo. having no other means to ſave bis 28 get upon the 
ſame plank, and finding 1t not able to ſupport them botit, 
thruſt the other from it, whereby he 1s drowned, 1t ſeems 
1 ne who thus preſerves his ow: life at the expence of 
. that 
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that of another, may juſtify the fact by the inevitable ne- 
cellity of the caſe. | 


Set. 27. If a man be awakened in the night with an C. Car. 538. 
alarm that thieves are in his houſe, and ſearching for them March 5. 
in the dark with his ſword drawn, happen to kill a perſon 1, Hale 42, 43. 
lying hid in a part of the houſe. who in truth had no ill de- 
{ign, and was brought thither by a ſervant in order to aſſiſt 
in cleaning the houle, it ſeemeth that he may juſtify the fact, 
inaſmuch as it hath not the appearance of a fault. | 


CHAP- 


See 1.H2'e 125 


+1.5393-45 


1. Hale 472 
St. Br. 329) 
Strange 1 
5 in. 3 bY 


Bk. I, 


CHAPTER THE TWENTY-NINTH. 


Or EXCUSABLE HOMICIDE, 


. Excus“ ABLE homicide is either per infartunium, or ſe 
ende. ln treating of which I ſhall firſt ſhew the 
nature of cach of them dutincily, and then conſider thoſe 


properties wherein they both agree. 


Seer. i. HomMIciDe per erkenn, or by mifadventure, 


is where a man in doing a lawful act 0 „ without any intent 
of hurt, unfortunatel 15 chances to kill another. 


4 ——(1) Whether the act muſt, be ſtrictly lawful to bring the homicide 


within thus 1 ption, vide Foſ. 253, 259. 35 Iuſt. 56. 


1 


B Cor. 59.143. 3 


. „30 - 
Sum. 88, 89. 
* 1 p 
1. Haic 476. 


4. Comm. 182. 


1. Hale 472, 
75 

EF CIV, 40. 
Fracht. 3. 6. 4. 
Tait. c. 96. 
B. Cor. 229. 


1Halc4s4. 473. 


Brat; l. L, 8.4. 
Crom. 
Dult. ©. 409 


E 2 
W. 13. 


” 3 * 3 
S 5 » þ $5 „ 6 J 8 .* 
K U (, . . 


ff. NI. 2 5 75 &c. 
Fatcr 262. 


Sec. 2. As Fir, Where a labourer being at work with 
hatchet, tie. h oe: thereof flies off, and kills one who 


ſtands by. 


Seit. 3. Secondly, Where a third perſon whips a horſe 
on which a man 15 riding, whereupon te ſorings out, and 
runs over a child and kills him, in which cafe the rider is 
guilty of homicide per infoftunium; and he who gave the 
blow, of inanllaugliter. 


Set. 4. Thirdly, Where a workman, having firſt given 
loud warning to ail perſons to fland clcar, flings down a 
piece of timber from a private houſe ſtanding out of the 
road, and thereby kills one who happens to be "underneath : , 
but it any poi fling down ſuch a piece of timber idly 
in play, or ey en a workman fling it down in the ſtreets of 
a town, where the danger is apparent in reſpect of the 
number of people continually paſling by, he 1s guilty of 
manſlaughter. 


8&9. 5. Faurihly, Where a ſchoolmaſter in correcting 
his tchotar, or a father his ſon, or a maſter his ſervant, or 


an olicer in whipping a criminal condemned to ſuch pu- 


nilment, happen to occaſion his death, yet if ſuch per- 
ſons in their correction be fo barbarons as to excecd all 


| bounds of modzration, and thereby cauſe the party's death, 


they are guilty of mauſiaughier at the leaſt (2) ; and if they 


(23 50 when an officer cf the impreſs ſervice fires at a boat in order to bring har 


to, aud 11138 < 
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make uſe of an inſtrument improper for correction, and 
apparently endangering the party's life, as an iron bar, or 
{word, &c. or kick him to the ground, and then ſtamp on 
his belly and kill him, they are guilty of murder. 
$:4, bo Fifthly, Where one lawfully uſing an innocent NEO _ 
diverſion, as ſhooting at butts, or at a bird, &c. by the Nei, 5 
glancing of an arrow, or ſuch like accident, kills another. Prin. P. L. 226. 
| 3. Wilſ. 407. 
Sea. 7. Sixthly, W here a perſon happens to kill another Keilw: 
in playing a match of foot-ball, wreſtling, or ſuch like 136. 
iports which are attended with no apparent danger of life, Crom. 29. 
and intended only for the trial, exercite, and improvement, 1. e 23. 
of the ſtrength, courage, and activity of the parties. een e 


Sect. 8. Seventhly, Where one kills another in fighting 11. H. 7. 23. 
at barriers or tilting by the king's command, which, by the 3: _ LO 
better opinion, ſecures him from being guilty of felony, by Kein 
reaſon of any ſuch unfortunate accident. $36. 


Dalt. c. 96. Hob. 134. Crom. 29. Con. B. Cor. 22. Foſter 261. 


So under the 22. and 23. Car. 2. c. 25. and the 4. & 
5. Will. & Mary, c. 23. made for the preſervation of game, 
where a ſtranger aſſiſting a gamekeeper to ſeize nets even 
upon the ground of a third perſon, and, during the tranſ- 
action, the gun of the ſtranger accidentally goes off, by 
which one of the poachers 1s killed, this 1s only chance medley, 
for the duty of the game-kceeper will authoriſe the treſpaſs (a) „ 


of the ſtranger (a). | 378. 


Set. 9. But if a perſon kill another by ſhooting at a Hob. 134. 
deer, &c. in a third perſon's park, in the doing wv her-of he Dalt. c. 98. 
is a treſpaſſer; or by ſhooting off a gun (3), or ihrowing e 
ſtones in a city or highway, or other place where men uſu- 43. hes. 
ally reſort, or by throwing ſtones at another wantonly in Foſter 292. 
play, which is a dangerous ſport, and has not the leaſt ap- Strange 499- 
pearance of any good intent, or by doing any other ſuch idle ork 1 85 
action as cannot but endanger the bodily hurt of ſome. one * Cemm- 835 
or other; or by tilting or playing at handſword without the 
king's command, or by parrying with naked ſwords co- 
vered with buttons at the points, or with ſwords in the 
ſcabbards, or ſuch like raſh ſports, which cannot be uſed 

without the manifeſt hazard of life, he is guilty of man- 


laughter. 

(3) Therefore where the defendant came to town in a chaiſe, and before he got 
out of it he fired his piſtols, which by accident killed a woman, King, C. J. ruled 
it to be but manſlaughter, Str. 485. 


Vor. J. | N | | SF. 
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Kely. 117. 
1.Hiic3g-475- 


2. Inſt. 56. 
Kely. 117. 
Sup. c. 27.1. 4+ 
1. Hale 475 
8.6 Tr. 222. 
Prin. P. L. 22 6. 


1. Hale 476. 
Inſt. 57. 
Halt. C. 93. 
Foſter 262. 
11. H. 7. 23. a. 
B. Cor. 229. 
Dalt. c. 97. 


Vide ſup. c. 28. 
f. 23124. 

8. PC. 15 

4. Comm. 184. 


B. Cor. 125. 
9; MN. 21, 

Inſt. 56. 
Keely) 128. 
Foſter 273. 
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Sc. 10. And if a man h appen to Kill another in the exe. 
cution of a malicious and deliberate purpote to do him a 
perſonal hurt, by wounding or beating him; or in the 
wilful commiſſion of any unlam act, which neceſſarily 
tends to raiſe tumults and quartels, and conſcque: thy can- 
not but be attended with the danger of perſonal hurt to 
ſome one or other; as by committing a rict, robbing ; a 


park, &c. he ſhall be adjudged pany of murder, 


See. 11. And d fortiori he mall come under the ſame 
conſtruction, who in the purfuance of a deliberate inten- 
tion to commit a felony, chances to kill a man, as by thoot- 
ing at tame fowl, with an intent to ſteal them, &c. for 
ſuch perſons are by no means favoured, and they muſt at 
their peril take care of the conſequence of their actions; 
and it is a general rule, that wherever a man intending to 
commit one felony, happens to commit another, he is as 
much guilty as if he had intended the telony which he ac- 
tually commits. | 


Se. 12. Neither ſhall he be adjudged guilty of a leſs 
crime who kills another in doing ſuch a wilful act as 
ſhews him to be as dangerous as a wild beaſt, and an enemy 
to mankind in general; as by going deliberately with a 
horſe uſed to ftrike, or diſcharging a gun among a multi- 
tuce of people, or throwing a great ſtone or piece of timber 
from a houſe into a ſtreet, through which he knows that 
many are paſſing; and it is no excuſe that he intended no 
harm to any one in particular, or that he mcant to do it 
only tor iport, or to frighten the p people, &c. 


Sect. 13. And now I am to conſider HOMICIDE /© defer- | 
dendo, which ſeems to be where one, who has no other poſ- 
ſible means of preſerving his liſe from one who combats 
with him on a ſudden quarrel, or of defending his perſon 
from one who aitempts to beat him (eſpecially if ſuch at- 
tempt be made upon him in his own houſe), kills the 
perſons by whom he is reduced to ſuch an inevitable ne- 
ceſſity. 


Se. 14. And not only who on an aſſault retreats to 
a wall, or ſome ſuch ſtreight, beyond which he can go no 
farther, before he kills the other, is judged by the Jaw to 
act upon unavoidable neceſſity; but alſo he who being al- 
faulted in ſuch a manner, and ſuch a place, that he cannot 
go back without manifeſtly endangering. his Ife, kills the 
other without retreating at all, 


Sf. 
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Sec. 15. And notwithſtanding a perſon who retreats sum. 4t. 
from an aflault to the wall, give the other wounds in his Ces. 
retreat, yet if he give him no mortal one till he get thitler, 707 077 
and then kill him, he is guilty of homicide /e defendends 


only. | 


Seck. 16. And an officer who kills one that reſiſts him 3. Inf. <6, 
in the execution of his office, and even a private perſon, Crom. 28. 
that kills one who felonioufly aſſaults him in the highway, 25 0 3 

3 a Ea St. Tr. 335 
may juſtify tlie fact without ever giving back at all. Ker. 4 
6. St. Tr. 195. Foſt. 292. 


$2. 17. According to ſome good opinions, even he 8. P. C. 15. 
who gives another the firſt blow on a ſudden quarrel, if he on 
afterwards do what he can to avoid killing him, 1s not 8 5 
guilty of felony. Yet ſuch a perſon ſceins to be too much Kely. 58. 
tavoured by this opinion, inaſmuch as the neceſſity to Foſter 276. 
which he is at laſt reduced, was at the firſt fo much owing to 

his own fault. 


$:4. 18. And it is now agreed, that if a man ſtrike ano- 
ther upon malice prepenſe, and then fly to the wall, and there 
kill him in his own defence, he 1s guilty of murder. 


Thus far of each kind of ExXcus ABLE HOMICIDE diſtinctly 3. Comm. 156. 
conſidered. And now J am to conſider thoſe properties '??: 
wherein they both agree. | | 


Seck. 19. AND FIRST. it ſeems clear, that neither of theſe *- Inſt. 149. 
homicides are felonies, becauſe they are not accompanied 7: _ he 


with a felonious intent, which is neceſlary in every felony. 4. Comm. 182. 


ect. 20. And from hence it ſeems plainly to follow, 11. H. 4. 93. 
that they were never puniſhable with loſs of life: and the ?: 3 Ts 
lame alſo farther appears from the writ de odio et atid, by Poff. f. 24 
virtue whereof, if any perſon committed for killing another Fof. 284, 285. 
were found guilty of either of theſe homicides, and no 
other crime, he might be bailed; and indeed it ſeems to be 
againſt natural juſtice to condemn a man to death for what 


15 owing rather to his misfortune than his fault. 


Sc&. 21. It is true indeed that ſome of our beſt authors 2. Inf. 56. 
Ht U 0 . "+ 13 4 
have argued from the /7atute of Marlebridge, 52. Hen. 3. 5 5 = 


c. 20. which enacts, that Murdrum de caters non adju- 
& dicetur, ubi infortunium tantummodo adjudicatum oft, &c.” 
that before this ſtatute homicides by miſadventure, or % 
defendendo, were adjudged murder, and conſequently pu- 
niſhed by death. 


N 2 | Scr. 


150 


Bratt. 134. 
Kely. 12. 


decl. Halcgz 5. 


4245. 


Bradt. 135. 


Sum. 98, 99. 
3. e, 315. 
Dalt. c. 98. 
1. Hale 477. 
Or they may 
be brought 
up by hbaveas 


Reg. 133. 
2.Inſt.q2.315. 
9. Co. 86. 

4. Inſt. 182. 
Brat. 123. 
Fletab. 1. c. 2 5. 
8. HC. 77. 
2. Inſt. 43.3 1 5. 


9. Co. 36. 
Co. Bait and 
Mainp. c. 10. 
Foſter 285. 
and vide 34. 
Cards2. C3. 


Ante c. 28. f. ;. 
1. Hale 478. 
4. H. 7. 2. 
Keilw. s 3.108. 


264. 361. 
Halt. c. 96. 98. 
F. N. B. 2 46. 
Foſter ch. 4. 
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Seet. 22, But to this it may be anſwered, that murder 
in thoſe days ſigniſied only the private killing of a man by 
one Who was neither ſeen nor heard by auy witnels, for 
which the oltender, if found, was to be tried by ordeal, and 
it he could not be found, the town in which the fact was 
done was to be amerced ſixty-ſix marks, unleſs it could 
be proved that the perſon killed was an EH man; for 
otherwiſe it was preſumed that he was a Dane or a Norman, 
who in thoſe days were often privately made away with by 
the Enz/:/p. And it being a doubt whether homicide by 
miſadventure, &c. were to be eſteemed murder in this ſenſe, 
it ſeems to have been the chief intent of the makers of this 
ſtatute to ſettle this queſtion. | 


Sef. 23. SECONDLY, It is certain, however, that not- 
withſtanding neither of theſe oftences be felonies, yet a per- 
ſon guilty of them is not bailable by juſtices of peace, but 
muſt be committed till the next coming of the juſtices ot 
eyre or gao]-delivery. 
corpus, and bailed. 


Sect. 24. Indeed anciently a perſon committed for the 


death of a man might ſue out the writ de ode et atic, which 
by Hagna Charta, c. 26. is grantable without fee; and if 
thercon, by an 1nqueſt taken by the ſheriff, he were found 
to have done the fact by miſadventure, or /e defendends, hie 
m1g!:t be mainprized by twelve men, upon the writ de po- 
nendo in ballium. But ſuch writs and enquiries were taken 
away by the /atute of Glauceſter, c. ꝙ and the ſtatute 28. 
Edw. 3. c. 9. And though perhaps they were again revived 
by the 42. Edw. 3. c. 1. which makes all ſtatutes contrary 
to Magna Charta void; vet at this day they ſcem to be ob- 
ſolete, and indeed uſeleſs, inaſmuch as the party may pro- 


bably be ſooner delivered in the uſual courſe, by the com- 


ing of the juſtices of gaol-delivery. 


ech. 28. THIRDLY, It is alſo agreed, that no one can 
excuſe the killing another, by fetting forth iu a ſpecial plea, 
that he did it by miſadventure, or /e defeudendo, but that he 
muſt plead not guilty, and give the ſpecial matter in evidence. 
And that wherever a perſon is found guilty of ſuch homi- 
cide, either upon a ſpecial indictment for the ſame, or by a 
verdict ſetting forth the circumſtances of the caſe on a gene- 
ral indictment of murder or homicide, he ſhall be diſcharged 
out of priſon upon bail, and forfeit his goods ; but that up- 
on removing the record by certiorari into chancery, he ſhall 


have his pardon of courſe, without ſtaying for any warrant 
from the king to that purpoſe, as ſhall be mer: fully ſhewn 


in the ſecond book, ch. 37. ſect. 1, 


CHAP- 


/ 
) 
t 
; 


CHAPTER THE THIRTIETH. 
Or MANSLAUGHTER. 


OMICIDE. againſt the life of another, amounting to 


telony, is either with or without malice. 


H 


Ses. 1. That which is without malice is called man- 
faughter, or ſometimes chance-med/ey,by which we underſtand 
juch killing as happens either on a ſudden quarrel, or in 
the commiiſion of an unlawful act, without any deliberate 
intention of doing any miſchief at all. 

Zum. 56, 57. 


$2, 2. And from hence it follows, that there can be 
no acceſſaries to this offence before the fact, becauſe it muſt 
be done without premeditation. 
$:9. z. But the learning relating to this head being for 
the moſt part co-incident with that of others, it will be 
ſuperfluous to enlarge on it here; and therefore I ſhall refer 
the reader to other chapters for the particular caſe; as to 
the following chapter of murder, for thoſe concerning 
duelling (4); and for ſuch as happen in a riot, &c. 
(b); and to the chapter on excuſable homicide (c), for 
tuch as fall out in the execution of a raſh unlawful 
action. 
144 15. (r) Ch. 294 


Sec. 4. But there is a particular kind of manfſlaughter 
proper to be conſidered here, from which the benefit of the 
clergy is taken away by 1. Jae . c. &. (2) which en &s, that 
„where any perſon ſhall ſta or tr. uit any perfoii or per- 
« ſons. that hath not then a wea drawn, or that hath 
not then firſt ſtricken, the parts, | 
«* thruſt, ſo as the perſon or perions ſo ſtabbed or thruſt 
„ ſhall thereof dic within the ſpace of ſix months then 
„next following, although it cannot be proved that the 
( ſame was done of malice fbrethought.” 
continued by the 17; Car. 1. c. 4. till ſome other act ſhall be made 
continuance or diſcontinuance thereof.“ 
$:&. 5. It is generally holden, that this ſtatute is but 
declarative of the common law, and in the conſtruction 
thereof the following points have been reſolved. 


N 3 Sec. 


which ſhall ſo ſtab or : 
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Fofter 6.3 
Dif. 2d. 


4. Comm. 186. 
191. 
Prin. P. L. 2 15. 
219. 224. | 
3. Inſt. 55. 57. 
Dalt. c. 94. 
1. Hale 466. 


Sum. 217. 
D. 2. c. 49.34. 


Co. Lit. 127. 


Kely. 55.133. 
1. Hale 456. 


(a) Ch. 31. f. 
21. to 32. 
(e 
47. to 49. and 
ante ch. 28. f. 
ſ. 6. do 13. 


(4) See Skinn. 


7. Mod. 133. 

Foſte ray. and 
4. Bl. Cm. 193. 
for the reaſon 
of paſſing this 
act, which 1s 
touching the 


1. Bulk, 87. . 
Kely: 58. 

1. Hale 4564 
Fol. 298. 
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Bryant's Caſe 
1. Jon. 348. 
But fee Sin. 
658. Where 
Lord Holt 
queſtions this 


1. Hale 468. 
2. Hale 344. 
Alleyn 44. 
Set De 2» Co 33. 
1. 934 : 
Sryles 86. 
Salk. 642,543. 
Prin. F. L. 


1. Jones 432. 
contirmed by 
Holt in Maw- 
gridpe's calc, 
Rely 131. 
Skin. 668. 

3. Ley. 266. 
255. 


Or MANSLAUGHTER. Bk. . 


Sect, 6. Fir/t, That wherever a perſon who happens to 
kill another was {truck by him in the quarrel before he gave 


the mortal wound, he 1s out of the {tatute though he him- 
ſelf gave the ſirſt blow. 


cale. 


Sect. 7. Secondly, That he only who actually gives the 


ſtroke, and not anv of thoſe who may be ſaid to do it by 
conſtruction of law, as being preſent, and aiding and abet— 
ting the fact, are within the ſtatute; from whence it fol- 
lows, that if it cannot be proved by whom the ſtroke was 
given, none can be found guilty within the ſtatute. 


232. Foſt. 301. 


ect. 8. Thirdly, That the killing of a man with a hammer, 
or ſuch like inſtrument, which cannot come properly under 
the words **thruit” or“ ſtab”” is not a killing within the 
ſtatute. But it ſeems, that the diſcharging a piſtol, or throw- 
ing a pot, or other dangerous weapon at the party, 1s with- 
in the equity of the words, “having a weapon drawn;“ for 
penal ſtatutes are conſtrued ſtrictly againſt the ſubject, and 


_ favourably and equitably for him. 


See b. 2. c. 25. 
117. 

Sum. 38. 266. 
Alleyn 47. 


Cro. Jac. 282. 


Seer Hale467. 
to 470. 


Sed. 9. Fourthly, That there is no need to lay the con- 
cluſion of the indictment contra formam flatuti, becauſe the 
ſtatute makes no new offence, but only takes away the pri- 
vilege of the clergy from an old one, and leaves it to the 
judgment of the common law; from whence it follows, 
that a perſon indicted on the ſtatute may be found guilty of 
manſlaugizter generally. Alſo from the fame ground it hath 
been reſolved, that if both an indictment lay, and a verdict 
allo find, a fact to be contra formam flatuti, which cannot 
poffibly be ſo, as that A. and B. aided and abetted C. con- 
tra formam ſtatuti, yet neither ſuch indictment nor verdict 
are void, but 4. and BB. ſhall be dealt with in the fame 
manner as they ſhould have been, if thoſe words contra 


formam /latuti had been wholly omitted, becauſe the ſub- 


ſtance of the indictment being found, they may be re- 
jected as ſurpluſage and ſenſeleſs: and, a fortivri, therefore 
it is certain, that they ſhall do no hurt to an indict- 
ment or verdict containing a fact which may be within 
the ſtatute. 


Set. 10. PFiſthly, How far the words contra forman ftatut: 
ſupply a defect in an indictment which does not ſpecially 
purſue 


we 
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purſue the ſtatute, ſee the ſecond book, chapter 25. ſec- 
tion 110, 


A priſoner whoſe caſe may be brought within this ſtatute is commonly arraigned 
upon 1WO indictments, one at common law for murder, and the other upon the ſta- 
tute, Fol. 299. But the ſame circumſtances which at common law will ſerve to juſtify, 
excuſe, or alleviate in a charge of murder, have always had their due weight in pro- 
{ccutions grounded upon this ſtature. Foſ. 298. As where a huſband ſtabs an adul- 
terer whom he ſeizes in the act. 1. Vent. 158. Ravm. 212. Or where a man is aſ- 
{aulted by thieves in his houſe, the thieves having no weapon drawn, nor having 
ruck him, and he ſtabs one of them. Stra. 469. Or where an officer entering vio- 
lently into the chamber of a gentleman to arreſt him, but without announcing the pur- 
pole for which he came, is ſtabbed by the gentleman with his fword. Kely. 136. 
1. Hale 470. Styles 467. Or where upon an out-cry of thieves, a perſon who had 
innocently hidden himſelf in a cloſet, was miſtaken for the thief and ſtabbed in the 
dark, 1, Hale 42. 474. C. Car. 538. W. Jones 420. Kely. 136. And many other 
inſtances of theſe Kinds which have been held not within the ſtatute. 


N 4 | CHAP. 
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Dialog. de 
Scacch. I. 1. c. 
10. Stiern, jure 
, 3. C- 3. 
Glauv. I. 14. 
e. 3. 

Foſter 281. 
Stat. Marlbr. 
c. 26. 


Prin. P. L. 2 30. 
Bradt. 134, 


135. 
Kely. 12 1. &c. 
1. Hale c. 447. 


8. P. J. 18, 19. 
4. Hale 448. 


Stamf l. 1. c. 10. 
1. Hale 450. 
: 3» Inſt, 47. 


Bk. 1, 


CHAPTER THE THIRTY-FIRST, 


Or MURDER. 


HOMICIDE againſt the life of another, amounting to 
FELONY with malice, is either murder or petit treaſon, 


And firſt of MURDER. 


Seft. 1. The word & murder” anciently ſigniſied only 
the private killing of a man, for which by force of a law 
introduced by KING CANUTE for the preſervation of his 
Danes, the town or hundred where the fact was done was 
to be amerced (a) to the king, unlefs they could prove that 
the perſon ſlain were an Eugliſiman (which proof was called 
Engleſchire), or could produce the offender, &c. And in 
thoſe days the open wiltul killing of a man through anger 
or malice, &c. was not called murder, but voluntary ho- 
micide. 7 


Bract. 121,—{4) The amerciament was 46 marks. Wilk. Ang. Sax, 280. 


Se. 2. But the ſaid law concerning Engle/chire having 
been aboliſhed by 14. Edw. 3. c. 4. the killing of any Eu- 
gliſhman or foreig ner through malice prepenſe, whether 
committed openly or ſecretly, was by degrees called murder; 
and 13. Rich. 2. c. 1. which reitrains the king's pardon in 
certain caſes, does in the preamble, under the general name 


of murder, include all ſuch homicide as ſhall not be par- 


doned without ſpecial words; and, in the body of the act, 
expreſſes the ſame by murder, or kithng by await, affault, 
«oor malice prepenſed.” And doubtleſs the makers of 23. 


Hen. 8. c. 1. which excluded all wilful murder of malice | 


prepenſe from the benefit of the clergy, intended to in- 


clude open, as well as private, homicide within the word 
murder. | 


Set. 3. By MURDER, therefore, at this day, we under- 
ſtand the wilful killing of any ſubject whatſoever, through 
malice forethought, whether the perſon ſlain ſhall be an 
Engliſhman or foreigner. | | 


And for the better underſtanding hereof, I ſhall examine 
the following particulars :—FirsT, In what caſes a man 
may be ſaid to kill another. SECONDLY, In what places 
ſuch killing is within the cognizance of the law. TEHIR — 

| ho 


- —— hn dh vv ——Y 


Or MURDER. 


Ch. 31. 


Who are ſuch perſons by killing of whom a man may com- 
mit murder. FoURTHLY, What killing ſhall be adjudged 
to be malice prepenſe, or murder, | SY 


As to THE FIRST POINT, v!z. In what caſes a man may 
be ſaid to kill another. 


Seck. 4. Not only he who by a wound or blow, or by 
poitoning, ſtrangling, or famithing, &c. directly cauſes 
another's death, but alſo in many caſes he who by wilfully 
and deliberately doing a thing which apparently endangers 
another's life, thereby occaſions his death, ſhall be adjudged 
to kill him. | 

9. Str. Tr. 


' $:4. 5. And ſuch was the cafe of him who carried his 
fick father againſt his will, in a cold froſty ſeaſon, from one 
town to another, by reaſon whereot he died. 


Selb. 6. Such alſo was the caſe of the harlot, who being 
delivered of a child, left it in an orchard covered only with 
leaves, in which condition it was {truck by a kite, and died 
thereof, 


Sect. 7. And in ſome caſes a man ſhall be ſaid, in the 
judgment of the law, to Kill one who is in truth actually 
killed by another, or by himſelf; as where one by dureſs (a) 
of impriſonment compels a man to accute an innocent per- 
ſon who on his evidence is condemned and cxecuted, or 
where one incites a {b) madman to kill himſelf or another; 
or where one lays (c) poiſon with an intent to kill one man, 
which is afterwards accidentally taken by another, who dies 
thereof. — 


ect. 8, Alſo he who wilfully neglects to prevent a miſ- 
chief, which he may and ought to provide againſt, is, as 
ſome have ſaid, in judgment of the law. the actual cauſe of 
the damage which inſucs; and therefore if a man have an 
ox or a horſe, which he knows to be miſchievous, by being 
uled to gore or ſtrike at thoſe who come near them, and 
do not tie them up, but leave them to their liberty, and 
they afterwards kill a man, according to fome opinions, the 
owner may be indicted as having himſelf felontouily killed 
him; and this is agreeable to the /77/aica! lan. However, 
as it is agreed by all, ſuch a perſon is certainly guilty of a 
very groſs nuldemeanour, 


Selz. 9. Alſo it is agreed, that no perſon ſhall be ad- 
Judged by any act whatever to kill another Who doth not 
_ 9 75 
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3. Inſt. 48. gr. 
Palm. 548. 

1. Inſt. 295. 
4. Comm. 196. 
1. Hale 425. 
432» 

2. Hawk. c. 29. 
31. 

146. to 251. 


Crom. 24. 90. 
Pult. 122. 
Dalt. C. 93s 

I. Hale431,432s 


Crom. 24. 
Dalr. c. 93. 
1. Hale 432. 


(a) S. P. C. 36. 
C 


3. Inſt. gr. 
Vide 14. Ed. 3, 
. 10. 

(4 Dalt. c. 93. 
Sup. c. 1. f. 7. 
I. Hale 431.436. 
442. 467. 
(c)Plowd. 474. 


9. Co. 81. 

1. Hale 430, 
431, 617. 

F. Cor. 
S: . e. 
Crom. 24. 
Dalt. c. 93. 
Pult. 14 
Lodus c. xxi. 
V+. 20. 


. Raym. 142. 


Irin. P. L. 236. 


Pult, 122 
Dalt. c. 9 
. 


186 Or MURDER. Bk. I, 


die thereof within a year and a day after; in the compu. 
tation whereof the whole day on wluch the hurt was done 
ſhall be reckoned the füirſt. 


3. Init. 53, Sect. 10. But if a perſon hurt by another die thereof 


< i 7 Aa . . 1 0 7 « * 

op gg within a year and a day, it is no excule for the other that 
1 C . 17. . .- / 's ; 

1. Hale 428. he might have recovered, if he had not neglected to take 


Prin.P.L.234. care of lumtelt, 


A gaoler, knowing a priſoner to be infected with an epidemick diſtemper, confines 
another priſoner againſt his will in the ſame room with him, by which he catclics the 
infection, of which the gaoler had notice, and the prifoner dies; this is a felonious 
killing. Stra. 856. 9. St. Tr. 146. So, to confine a priſoner in a low, damp, un- 
wholeſome room, not allowing him the common conventcncies which the decencics of 
nature require, by which the habits of his conſtitution are ſo affected as to produce a 
diſtemper of which he dies; this alſo is felonious homicide, Stra. 884. Ld. Raym. 
1578. For although the law inveſts gaclers with all neceſſary powers for the intereſt 

os the commonwcalth, they are not to behave with the leaſt degree of wanton eru— 
elty to their priſoners. O. B. 1784. p. 31177. And theſe were deliberate acts of 
cruelty, and enormous violations of the truſt the law repoſeth in its miniſters of juſtice, 
Foſter 322. 

So alſo, any one who aſſuming to take care of another, refuſes the neceſſary ſub- 
ſiſtence, or by any other ſeverity, though not of a nature to produce immediate death, 
as by putting the party in ſuch a ſituation as may poſſibly be dangerous to lite or 
health, if death actually and clearly enfues in conſequence of it, it is murder.—And 
this mode of killing is of the moſt aggravated kind, becauſe a long time muſt una- 
voidably intervene before the death can happen, and alſo many opportunities of deli- 
be ration and reflection. O. B. 1784. p. 455. and Rex v. S. Self. O. B. Feb. Sel, 
1976 | 
So alſo, by the old common law, to bear falſe witneſs, and with expreſs premeditation, 
by this means to take away the life of another, was held to be murder. Marr. c. 1, 
4. 19. Brit. c. 5. Bratt. I. 3. c. 4. But it is {aid that this enormous crime can hardly 
be ſo conſidered at this day. 3. Inſt. 48. The authority, however, for this opinion, 
in Foſter 131. is ſaid by no means abſolutely to warrant the concluſion. 4. Comm. 196. 


As to THE SECOND POINT, viz. In what places ſuch kil- 
ing is within the conuſance of the law. 


3. Ink. 48. Sect. 11. It ſeems, that the killing of one who is both 
1. Hale 426. wounded and dies out of the realm, or wounded out of the 
2. Inſt. 51: realm and dies here, cannot be determined at common law, 
Co. Lit. 25. becauſe it cannot be tried by a jury of the neighbourhood 


8. P. C. 65. Re” 
B. App. 45 3. where the fact was done. But it is agreed, that the death of 


C. Car. 247. one who is both wounded and dies beyond ſea; and it is 


Bk. 2. c. 23. ſaid by ſome, that the death of him who dies here of a 
ſ. Keb. „84. Wound given there may be heard and determined before the 
- "Hong . K eb. conſtable and ,marthal, according to the civil law, if the 
715. king pleaſe to appoint a conſtable. And it ſeemeth allo to 
1. And. 195. be clear, that ſuch a fact being examined by the privy coun- 
cil, may by force of 33. Hen. 8. c. 23. be tried, in relation 
to the principal offenders, but not as to the acceſſaries, be- 
fore commiſfioners appointed by the king in any county in 

Eugland. | | | 
Set. 
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Se. 12. A murder at ſea was anciently cognizable only 
by the civil law, but now by force of 27. Hen. 8. c. 4. and 
28. Hen. 8. c. 15. it may be tried and determined before the 3. Inſt. 48, 49. 
king's commithoners (1) in any county of Euglaud accord- 
ing to the courſe of the common law. Yet the killing of 1. Leon. 250. 
one who dies at land of a wound received at ſea, is neither 3: Inſt. 48. 
determinable at common law, nor by force of either of theſe 3 4 CR 
ſtatutes: but it ſeems that it may be tried by the conſtable *" om 
and marthal, or before commiſſioners appointed, in puriu- 
ance of the aforeſaid ſtatute of 33. Hen. 8. c. 23. 


(1) Namely, the admiral or his deputy, and three or four more (among whom two 
common-law judges arc conftantly appointed, who in effect try all the priſoners) the 
indictment being firſt found by a grand jury of twelve men, and afterwards tried by 
another jury. This is now the only method of trying marine felonies in the court of 
admiralty; the judge of the admiralty ſtill preſiding therein, juſt as the lord mayor 


— 


preſides at the ſeſſions in London. 4. Comm. 266. 


+ And for preventing any failure of juſtice, and ſor tak- 
ing away all doubts touching the trial of murders in the 
following cafes—[t is enacted by the 2. Geo. 2. c. 21. 
„ That where any perſon ſhall be teloniouſly ſtricken or 
« poiſoned upon the ſea, or at any place out of England, 
and thall die of the ſame ſtroke or poiſoning within Eu- 
% gland;—or where any perſon ſhall be feloniouſly ſtricken 
« or poiſoned at any place within Eugland, and ſhall die of 
„the fame ſtroke or poiſoning upon the ſea, or at any 
place out of England; an indictment thereof found by 
the jurors of the county of England in which ſuch death, 


„ ſtroke, or poiſoning ſhall happen reſpectively as atore- 


« ſaid, whether before the coroner upon the view of ſuch 
dead body, or before the juſtices of the peace, or other 
« juſtices or commiſſioners who ſhall have authority to en- 
„ quire of murders, ſhall be as good and effectual in law 
Has well againſt the principals and acceſſaries, as if ſuch 
* telonious ſtroke and death, or poiſoning and death, and 
* the offence of ſuch acceſfarics, had happened in the fame 
county where ſuch indictment ſhall be found; and the 
&« juſtices of gaol delivery and oyer and terminer in the fame 
county, and alſo any ſuperior court, in caſe ſuch indict- 
ment ſhall be removed, &c. ſhall and may proceed upon 
* the ſame in all points, as they might or ought to do 
in caſe ſuch ſtroke, poiſoning, or death, &c. had hap- 
** pened in the ſame county where ſuch indictment thail 
* be found.” ; 


Sect. 13. It is faid by ſome, that the death of one who 3. Lust. 48, 49. 


died in one county of the wound given in another, was not 4 Hale 426. 
3. Cor. 140, 


141. 143- Indict. 13. 46. S. P. C. 90. 6. H. 7. 10. Finch 411. S.P.C.182.c.4- 
fl. 9. B. App. 3. 80. 83. 35. 149. 
indiQ- 
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indictable at all at common law, becauſe the offence was not 
compleat in either county, and the jury could enquire on; 7 | 
of what happened in their own county. But it hath been 6 | 
holden by others, that if the corpſe were carricd into the 15 
county where the ſtroke was given, the whole might be en- Pa 
quired of by a jury of the ſame county; and it is agreed, f 
that an appeal might be brought in either county, and the « 
fact tried by a jury returned jointly from each: and at this 6 
day, by force of 2. and 3. Edw. 6. c. 24. the whole is tri- 6 
able by a jury of the county where the death ſhall happen, 6 
on an indictment found, or appeal brought, in the ſame 
county. | 
| | | : ad 
B. 2. c. 25. f, Se. 14. Alfo by force of 26. Hen. 8. c. 6. a murder in 
39, 40. ales may be enquired of in an adjoining Engli/h county, 
ace K. +247- But appeals muſt ſtill be brought in the proper county. a 
r _noR 1. Lev. 118. Latch. 12. 118. 3. Inſt. co. 8. Mod. 136. 146. Stra. " 
502. 553. 6. Mod. 147. Vaugh. 413. Sid. 179. Keb. 621. 663. 677. Will. 320. 0 
Atk. 175. 182. Vent. 93. 5 * 
| | il 
As to THE THIRD POINT, biz. Who are ſuch perſons by 1 
killing of whom a man may commit murder. 
Sect. 15. It is agreed, that the malicious killing of any f 
perſon, whatſoever nation or religion he be of, or of what- f 
ſoever crime attainted, is murder. ; 
Bradt. 121. Sea. 16. And it was anciently holden, that the cauſing ; 
S. FP. C. 21. of an abortion, by giving a potion to, or ſtriking a woman 
a 2 8 . big with child, was murder. But at this day it is ſaid to be | 


a great miſpriſion only, and not murder, unleſs the child be 
183. 263. 8 i k * 4 1 3 
(a) Vide i. Hale born alive and die thereof, in which cle it ſeems clearly to 
433. be murder, notwithſtanding ſome opinions to the con- 
23. Al. 94. trary (a). And in this reſpect io, the common law ſeems 
to be agreeable to the Mſaicas which as to this purpoſe is 
; thus expreſſed: © If men fitrive and hurt a woman with 
Z Inſt. 50. 5 P 2 1 7 : — + 
3. Aff. „ child, fo that her fruit deyart rom her, and yet no mil- 
B. Cor. 68. „ chief follow, he ſhail be ſurely puniſhed, according as 
Dalr. c. 93- „ the woman's huſband will lay upon him, and he fhall 
Exodus c. xxi. ,, . ; . 1 
| pay as the judges determine; and if any miſciuct follow, 


LS) 
» 


V. 22, 23. . Oe . 

15 « then thou ſhalt give life for life.“ 
Dyer 186. Set. 17. It ſeems alfo agreed, that where one counſels 
1. Hale 433. a woman to kill her child when it ſhall be born, who after- 
8 wards does kill it in purſuance of ſuch advice, he is an ac- 
Kely. 295 ceſſary to the murder. But in the caſe of the murder of 


baſtard children by the unnatural mother, it is difficult to 
prove that the child was born alive; and it is therefore 
| enacted 
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enacted by 21. Jac. 1. c. 27. made perpetual by 16. Car. x. 


TI Rl if any woman be delivered of any iſſue of her 4. Comm. 198. 


« body, male or female, which being born alive, ſhould 1 
« by the laws of this realm be a baſtard, and ſhe endeavour 0. B. 1784. p. 
« privately, either by drowning or ſecret burying thereot, 
dor any other way, either by herſelf, or the procuring of 
© others, ſo to conceal the death thereof, as that it may 
« not come to light whether it were born alive or not, 
« but be concealed, except ſuch mother can prove by one 
© witneſs that ſuch child was born dead, ſhe ſhall tuffer 
& death as in caſe of murder.“ 


1223. 


* 


As to THE FOURTH POINT, 5. What killing ſhall be 
adjudged of malice prepenſe or murder, 


ect. 18. It is to be obſerved, that any formed deſign of Foft. 256,257. 
doing miſchief may be called malice; and therefore that Kely. 130. 
not ſuch killing only as proceeds from premeditated hatred 1. Hale 451. ta 
or revenge againſt the perſon killed, but alſo in many other “ 
caſes, luch as is accompanied with thoſe circumſtances that 
thew te heart to be perveriely wicked, is adjudged to be of 
malice prepenſe, and conſequently murder. | 


Sec. 19. And according to this notion, I ſhall conſider, Kely. 129,130. 
Fixsr, Such murder as is occaſioned through an expreſs i 
purpoſe to do fome perſonal injury to him who is flain in Nin, 
particular, which ſeems to be mit properly called expreſs 
malice —SECONDLY, Such as happens in the execution of 
an unlawful action, principally intended for ſome other 
purpoſe, and not to do a perſonal injury to him in parti- 
cular who is ſlain, in which caſe the malice ſeems to be moſt 


properly faid to be implied. 


$:9, 20. As to MURDER in the firſt ſenſe, ſuch acts as 


ew a direct and deliberate intent to kill another, as poi- 
toning, ſtabbing, and ſuch like, are fo clearly murder, that 


| know not any queſtions relating thereto worth explaining. 


But the caſes which have borne diſpute have generally 
happened in the following inſtances :—FiRsT, In duelling. 
—SECONDLY, In killing another without any provocation, 
or but upon a flight one.— THIRDLY, In killing one whom 
the perſon killing intended to. hurt in a leſs degree. 


Sect, 21, As to THE FIRST INSTANCE of this kind, it Bulſt. 86, 87. 
ſeems agreed, that wherever two perſons in cool blood meet Kei. 129. 
aud tight on a precedent quarrel, and one of them is killed, e 
the other is guilty of murder, and cannot help himſelf by 

alledging 
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(a) 2. zulſt. 147. 
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(3). Roll. 3 50. 
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D. B. 174. 
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3 Hit. 51. 

K ciy. 56. 

1. Lev. 50. 
Foiter 297. 
Oncby's Caſe, 
9-96 Tr. 22, 


Kelv. 56. 27. 
x. . 177. 
Folter 297. 
Strange 773. 
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1493. 


dum. 48. 


1. Hale 463. 
Con. Crom. 22. 
and Sum. 48. 


Crom. 22. 
Dalt. 93. 
Sum. 47. 
Kely. 38. 129. 
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alledging that he was (a) firſt ſtruck by the deceaſed; or 
that he had often (5) declined to meet him, and was pre. 
vailed upon to do it by his importunitv; or that it was bis 
intent only to vindicate his reputation; or that he meant not 
to Kill but only to diſarm his adverſary; for ſince he delibe— 
rately engaged in an act highly unlawful, in defiance of 
the laws, he muſt at his peril abide the conſequences 
thereof, | | 


Set. 22. And from hence it clearly follows, that if two 
perſons quarrel over-night, and appoint to fight the next 
day, or quarrel in the morning, and agree to fight in the 
afternoon, or ſuch a conſiderable time after, by which, in 
common intendment, 1t muſt be preſumed that the blood 
was cooled, and then they meet and fight, and one kill the 
other, he is guilty of murder. 


Sect. 23. And wherever it appears from the whole cir— 
cumitances of the caſe, that he who kills another on a ſud— 


den quarrel, was maſter of his temper at the time, he is 


guilty of murder; as if after the quarrel he fall into other 
diſcourſe, and talk calmly thereon; or perhaps if he have 
ſo much confideration as to fay, that the place wherein the 
quarrel happens is not convenient for fighting; or that it 
ne hould fight at pretent, he thould have the diſadvantage 
by-reaion of the height of his ſhoes, &c. 


Seft. 24. And if A. on a quarrci with B. tell him that 
he will not ſtrike him, but that he will give B. a pot of ale 
to ſtrike him, and thereupon B. ſtrike and A. kill him, he 


is guilty of murder, for he lhall not clude the juſtice of the 


law by ſuch pretence to cover his malice. 


Sec. 25. In like manner, if B. challenge 7. and A. re- 
fuſe to meet him, but in order to evade the law tall B. that 
he ſhall go the next day to ſuch a town Hour his bufinels, 
and accordingly H. meet him the next day in the road to the 
ſame town, and aſſault him, whereupon they tight, and 4. 
kills B. he ſcems guilty of murder, unleſs it appear by the 
whole circumſtances that he gave B. ſuch information acct- 
dentally, and not with a deſign to give him an apportunity 
of fighting. 


Se. 26. And at this day it ſeems to be ſettled, that if a 
man atlault another with malice prepenſe, and after be dri- 
ven by him to the wall, and kill him there in his own de- 
fence, he is guilty of murder in reſpect of his firſt intent. 


eckt. 
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$:84. 27. And it hath been adjudged, that even upon a 

ſudden quarrel, if a man be to far provoked by any bare 

words or geſtures of another as to make a puſh at him with cr, 

a ſword, or ſtrike at him with any other ſuch weapon as _ 5 

manifeſtly endangers his life, before the other's ſword is Ld kay. 1485. 

drawn, and thereupon a fight enſue, and he who made 9. St. Tr. 62. 

juch aſſault Kill the other, he 1s guiity of murder; becauſe 

that by ailauiting the other in ſuch an outrageous manner, 

without giving him an opportunity to defend huntelf, he 

ſewed that he intended not to fight with him but to Kill 

him, which violent revenge is no more exculed by ſuch a 

{light provocation, than if there had been none at all. 


Crom. 2 Jo 


Lech. 28. But it is ſaid, that if he who draws upon ano- Kely. 55. 61. 
ther in a ſudden quarrel make no paſs at him till his tword 131 
is drawn, and then fight with him and kill him, he is guilty n 
of manſlaughter only, becauſe that by neglecting the oppor- faber 43 x 
tunity of killing the other before he was on his guard, and 2. Rall. 461. 
in a condition to defend himſelf, with a like hazard to both, 
he ſhewed that his intent was not ſo much to kill as to com- 
bat- with the other, in compliance with thoſe common no- 
tions of honour, which prevailing over reaſon during the 
time that a man is under the trantports of a ſudden paſſion, 
ſo far mitigate his offence in fighting, that it thall not be 


1djudged to be of malice prepenſe. 


Se. 29. And if two happen to fall out upon a ſudden, ;. Ing. 51. 
and preſently agree to fight, and each of them fetch a wea- 1. Hale 453. 
don, and go into the field and there one kill the other, he 3: Buitt. 17. 
is guilty of manſlaughter only, becauſe he did it in the heat 
af blood. 


dect. 30. And ſuch an indulgence is ſhewn to the frail- 1. Hale arcs 
tics of human nature, that where two perſons who have Crom. 23. 
tormerly fought on malice, are afterwards to all appearance Palt. c. 93. 
reconciled, and fight again on a freſh quarrel, it ſhall not OD 360. 
be preſumed that they were moved by the old grudge, unleſs eee 
it appear by the whole circumſtances of the fact. 


Setz. 31. But the law ſo far abhors all duelling in cold Dalt. e. 93. 
blood, that not only the principal who actually kills the 33 
other, but alſo his ſeconds are guilty of murder, whether * * det 
they fought or not; and ſome have gone fo far as to hold, 1. Hale 443. 
that the ſeconds of the perſon killed are allo equally guilty, 11. St. Tr. 114. 
in reſpect to that countenance which they give to their Prin. P. L. c. 
principals in the execution of their purpoſe, by accom- *9: 
panying them therein, and being ready to bear a part with 
them: but ſome have thought this rather too ſevere a con- 


ſtruction to make a man by ſuch reaſoning the murderer 


of 


We Or MURDER. . 


of his friend, to whom he was ſo far from inte; ding an 
ee that le was ready £9 hazard his own life in his 


ger 255. Sed. 32. As to THE SECOND INSTANCE of this kind, 
* * 403, 1%. ſuch mur NY as happens in killing another without any 
1 „ Provoca tion, or but upon a flight one; it is to be obſerved, 
that wherever it appears that a man killed another, it hall 
be intended, prima face, that he did it maliciouſly, unleſs 
he can make out the contrary, by {aewing that he did it on 

a ſudden provocation, &c. 


Cro. Elis. h. Seat. 33. Allo it ſeems to be agreed, that no (a) breach 
3 14+ of a man's word or promite, no treſpaſs either to (5) lands 
(% Kely. 14.97 goods, no affront by bare (c) words or geſtures, however 
i. Hale 455, falſe or malicious it may be, and aggravated with the moſt 
456. 473. provoking circumitances, will excule him from being guilty 
2. Roll. 460, of murder, who is fo fs tranſported thereby, as immedi— 
7 Kelv. 131, ately to attack the perſon who offends him in ſuch a manner 
L „as manifeſtly endangers his life, without giving him time to 
Dat. c. 93. put himſelf upon his guard, if he kills him in purſuance of 
(C.- EH 229. tuch atiault, whether the perſon flain did at all fight in his 
57276 LA defence or not; for ſo baſe and cruel a revenge cannot have 

5 ber. 159. too ſevete a conſlruction. | 

Hob. 121. Con. 1. Jon. 432. Kely. gh 171 66. 12: Co. 87. O. B. 
1784 p. 19. "A 326, . «. St. Fr; . St. 1 Styles 2467. See the caſe 
Barthel lomow Quarle, argued on a ſpecial verdict in the King's beach in Hilary 1791. 


Vide Fof. 255. Set. 34. But if a perſon ſo provoked had heaten the 


3. Baie 456- other only in ſuch a manner, that it might plainly appear 
that he meant not to kill, but only chaſtife him; or if he 
had reſtrained himſelf till the other had put himſelf on 
his guard, and. then in fighting with him had killed him, 
he bad been guilty of manflaughter only. 


Se. 35. And of the like offence ſhall he be adjudged 
guilty, who ſeeing two perſons fighting together on a private 
quarrel, whether ſudden or malicious, takes part with one 
of them, and kills the other. 


(e)Kely.rz7., Sect. 360. Neither can he be thought guilty of a greater 
1. Vent. 158. crime, © (a) finding a man in bed” with his wife, or be— 
1 ing actually (5) ſtruck by hin or pulled by the noſe, or 
(Key. 125. ſillipped upon the forchead, immediately kills him; or (c) 
2. Mod. 6s, Who happens to kill another in contention for the wall; 
(c) Sum. 57- or (4) in the defence of his perſon from an unlawful arreſt; 


3- Inſt. 55. gr (e) in the defence of his houſe from thoſe who cLaming 


d) Rely. 137. > 
1. Hate 459, à title to it attempt forcibly to enter it, and to that purpole 
(e) Crom. : 7. II. le 445. 


(hoot 


' who ſeeing his ſon's note bloody, and being told by him, 
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(a) Kely. 51. 


ſhoot at it, &c. or in (a) the defence of his poſſeſſion of a ) N 
room in a public-houſe from thoſe who attempt to turn Prin. F 
him out of it, and there upon draw their ſwords upon him; 
in which caſe the killing the aſſailant hath been holden by 
ſome to be juſtifiable : but it is certain that it can amount 


to no more than manſlaughter. 


9. 37, Nor was he judged criminal in a higher degree, Rowley's 
C ale, 
that he had been beaten by ſuch a boy, ran three quarters whe 296. 
of a mile, and having found the boy, beat him with a mall God a. 
cudgel, whereof he afterwards died. Ld. Raym. 
1498. 
and Foſter: 294, 295. 


+ Sec. 38. Nor was he thought more criminal, who, Cid Ba'ley 
duped and encouraged by a concourſe of people, threw a Seſſion 1783. 
pickpocket into a pond adjoining to the road, in order 
to avenge the theft by ducking him, but without any ap- 
parent intention to take away his life, and the pickpocket 
was drowned ; for although this mode of punihment is high 
ly unjuſtifiable and illegal, yet the law reſpects the infirmi- 
ties and imbecilities of human nature where certain provo- 
cations ate given. 


+ $:9, 29. So alſo where three Scotch ſoldiers were Rex Taye 
drinking together in a public-houſe, and one of the n ſtrack lor. 5. Burr. 
lome ſtrangers, who were drinking in another box, with a 2793. 

{mall rattan, for having uſed ſeveral opprobrious epithets, 
and reviled the character of the Scotch nation, and an al- 


tercation enſued ; and one of the ſtrangers laid hold of 


the ſoldier who had fincken, and threw him againſt a 
ſettle; and, when the ſoldier had paid the reckoning, 
the ſtranger again ſhoved him from the room into the pal- 
ſage, upon which the ſoldier exclaimed, that © he did not 
„ mind killing an Englichman more than eating a meſs 
e of crowdy ;*' upon winch the {tranger, aſſi ſted by another 
perſon, violently puſned the ſoldier out of the houle, where- 
upon the ſoldier inſtantly turned round, drew his ſword, and 
ſtabbed the ſtranger to the heart ; this was adjudged man- 
laughter. | 


+ $e#. 40. But in theſe, and indeed in every other caſe of Fog. 278. 296, 
omicide upon provocation how great ſoever it be, if there is 1. 1 436. 
| +: en. 158, 
Ray. 212. Mary Hazel's caſe in B. R. on à ſpecial verdi from Norfolk. Trinity 
Term 1784. But ſee the cates of the King v. Snow, tried before Mr. Juſtice Willes, 
vum. Ail, Northampton, 1786, Cates. in C. L. 138; Rex &, ſuln Bren for the 
murder of J. Maccaſter, June 1776, Caſes in C. L. 135; and the cate of Barthulomew 
Quarle kor the murder of his wife at Hacgravc, in the ike of Bly, argued on a ipectal 
veru'tt in the King's bench in Hilary Lerm 1791. 
Vas . O a ſut- 
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a ſufficient time for paſſion to ſubſide, and for reaſon to 
interpoſe, ſuch homicide will be murder. 


As to THE THIRD INSTANCE of this kind, viz. Such 
murder as happens in killing one whom the perſon Killing 
intended to hurt in a leſs degree. 


Sec. 4 1. It is to be obſerved, that wherever a perſon, in coo! 
blood, by way of revenge, unlawful ly and de eliberately beats 
another in ſuch a manner that he afterwards dies thereof, 
he is guilty of murder, however unwilling he might haye 
been to have gone lo far. 


Sed. 42. Allo it ſeems, that D who, upon a ſudden 
provocation, executes his revenge in ſuch a crue! man. 


g, Her, as ſhews a cruel and deliberate intent to do miſchief, 


is gwlty of murder, if death enſue ; as where the keeyer 
of a park finding a boy ſtealing wood, tied him to a horse“ 
tail and beat him, whereupon "the horſe ran away and killed 
him. 


Sec. 43. And now I am to conſider THE SECOND f. 


NERAL BRANCH of this head, v:z. In what caſes ſuch kill- 


ing ſhail be adjudged murder whe happens in the execu- 
tion of an unlawful action, principally intended for ſome 
other purpole, and not to do a perſonal injury to him in 
particular who happens to be ſlain, 


And this I ſhall conſider in the following inſtances : 


1. Where the principal intention is to commit another 
felony. 


2. Where the principal deſign is to commit a bare breach 
of the peace not intended againſt the perion or” him who 
Mppens to be flain. 


3. Where the chief motive. is to aſſiſt a third perſon, 
4. Where the direct deſign is to eſcape from an arreſt. 


s. Where the principal purpoſe 15 to uſurp an illegal au- 
thority. 


6. Where no miſchief is intended at all. 


As 


ler 


ch 
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As to THE FIRST PARTICULAR, vg. Such killing as 
happens in the execution of an unlawful action, whereof 


Ly YP 


the principal intention was to commit another telony. 


$:9. 44. It ſeems agreed, that wherever a man hap- 1. Hale 463. 

pens to kill another in the execution ot a deliberate pur- 8 1 
. 2 oy 3 5 Gi) . . 

poſe to commit any felony, he is guilty of murder; as Prin P. L. 225. 
where a perſon ſhooting at tame fowl, with an intent to Pat. c. 93. 
ſteal them, accidentally kills a man; or where one ſets Moor 87. 
upon a man to rob him, and Kills him in making reſiſt- Plow. 101. 
ance ; or where a perſon ſhooting at, or fighting with one 
man, with a defign to murder him, miſſes him and Kills 
another, | 


$:2. 45. And not only in ſuch caſes where the very act , Ing. 51. 
of a perſon having ſuch a felonious intent, is the immediate x. Hale 438. 
cauſe of a third perſon's death, but alſo where it any way 441.367. 
occaſionally cauſes ſuch a misfortune, it makes him guilty 
of murder ; and ſuch was the caſe of the huſband who gave 
a poiſoned apple to his wite, who eat not enough of it to 
kill her, but innocently, and againſt the huſband's will and 
perſuaſion, gave part of it to a child, who died thereof (): (% The cgfs 
ſuch alſo was the caſe of the wife who mixed ratibane in a of Jun San- 
potion ſent by an apothecary to her huſband, which did not ders, Plowd, 
kill him, but afterwards killed the apothecary, who to vin- 4/4: 


_ cicate his reputation taſted it himſelf, having firſt ſtirred it 


about (b). Neither is it material in this caſe, that the ſtir- (4) Agnes 
ring of the potion might make the operation of the poiſon Gore's Caſe, 
more forcible than otherwiſe it would have been; for in- 9: CO. 81. 
aſmuch as ſuch a murderous intention, which of itſelf per- 

haps in ſtrictneſs might juſtly be made punithable with 

death, proves now in the event the cauſe of the King's loſing 

a ſubject, it ſhall be as ſeverely puniſhed as if it had had the 

intended effect, the miſſing whereof is not owing to any 

want of malice, but of power. 


See. 46. But if one happen to be poiſoned by ratſbane Plow. 474. 


laid in order to deftroy vermin, the perſon by whom he is 9. 3 
1. 1141 431+ 


lo killed is guilty of homicide per infortunium only, becauſe | 


his intentions were wholly innocent. 


Sef?. 47. Alſo if a third perſon accidentally happen to 1. Hale 441. 
be killed by one engaged in a combat with another upon a 446. 457- 
ſudden quarrel, it ſeems that he who kills him is guilty of 5 Ce 9 
manſlaughiter only. „ 


; : - 3 Kcly. 66. 
Se, 48. But it hath been adjudged, that if a juſtice of 22. Aff. 71. 


peace, conitable, or watchman, or even a private perion, be 4: Co. 40. 


9. Co. 68. 
rom. 2c. Folter 303, 30g. 
922 Killed 
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Killed in endeavouring to part thoſe whom he ſees fighting, 
the perſon by whom ; is killed is guilty of murder Be 


that he cannot excuſe himſelf by alledging that wh: at he 


did was in a ſu— dden affray in the heat = blood, and 
through the violence of paſſion; for he who carries his 
reſentment {o high as not only to execute his revenge a- 
gainſt thoſe who have affronted him, but even againſt 
ſuch as have no otherwiſe offended him but by doing the! 
duty, and endeavouring to reftrain him from breaking 
through his, ſhews fuch an obſtinate contempt of the laws, 
that he is no more to be favoured than if he had acted in 
cool blood, 


Se. 49. Yet it hath been reſolved, that if the third 
perſon lain in ſuch a ſudden affray do not give notice 
for what purpoſe he comes, by commanding the partics in 
the KIN. name to keep the peace, or otherwiſe maniteltly 
ſhewing his intention to be not to take part in the quarrel, 
but to appeaſe it, he who kills him is guilty of manſlaughter 
only, for he might ſuſpect that he came to fide With his ad- 
verlary. 


+ Se&. 50. But if the perſon interpoſing in ſuch caſe be 
an officer within his proper diftrict, and known, or but 
generally acknowledged to bear the office he aſſumeth, the 
law will preſume that the party killing had due notice of his 
intent, elpecially if it be in the day- time. 


As to THE SECOND INSTANCE of this kind, vz. Such 


killing as happens in the execution of ah unlawtul action, 


where the principal defizn is to commit a bare breach of the 
peace, not i again the perion of him who happens 
TO bo lain. 


See. 51. It ſeems clear, that regularly, where divers 
pertons cove generally to reſiſt all oppoters in the com- 
mifhon of any breach of the peace, and to execute it in 
ſuch a wanner as naturally tends to raiſe tumults and at- 
frays, as by committing a violent d; ſſeiſin with 2780 num— 
bers of peaple, hunting in a Park, &c. and in 10 doing 
happen to kill a man, tlic x are all guilty of murder; for 


they mnit at their peril abide the event of their actions 


who wilcully engage in ſuch bold diſturbances of the public 
peace, in open op poſition to, and defiance of, the jullice ot 
the nation. 


+ Sec. 32. But in ſuch caſe the fact muſt appcar to have 
been committed ſtrictly in profegution of the purpoſe tor 
W1:1ch the p: ee atlembled; and therefore if divers ne ons 
be engage 8 1 1 all unlawful act, and one of them with malice 


Ie! 
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di. Sth. on. roo end ered  trodi. 
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contemplation (a). So where two men were beatt 
f 1 


Ch. 31. or MURDER. 197 


prepenſe agninſt one of his companions, finding an oppor- 
tunity, kills him, the rett are not concerned in the guilt of 
that act, becauſe ic bath no connection with the crime in 


ther man in the ſtrert, anda ſtranger made fome obſervation 35. 

upon the cruelty of the N, upon Which one of the two Kely. 112. 
men gave him a mortal ſtab with a knife; both the men 

were indicied as principals in the murder, yet, although 

both were doing an unlawful act in beating the man, as 

the death of the ſtranger did not enſue upon that act, and 

it appearing that only one of them intended any injury to 

the perſon Killed, the judges were of opinion that the other 

could not be guilty either as principal or accsſfary, and he 

was acquitted (b). (5) See Rex 


. Hodgſon, 


Caſes E. . Ga Re x V. "nompſon, Kely. 66. 8. Mod. 164. 12. Mod. 236. 629. 


Se. 53. Yet where divers rioters having forcible poſ- Crom. 28. 
ſeſſion of a houſe, afterwards killed a perion whom they !: Hale 449. 
lad ejected, as he was endcavouring in the night forcibly to FOE e 
regain the poſſeſſion, and to fire the houſe, they were ad- 
judged guilty of manſlaughter only. notwithſtanding the 
did the fact in maintenance of a deliberate injury; perhaps 
for this reaſon, . becauſe the perſon fſlain was fo much in 
fault himſelf. | 


Se. 54. But if in ſuch or any other quarrel, whether Dalr. c. 94. 
it were ſudden or premeditated, a juttice of peace, conſtable, 85 hs” = 
or watchman, or even a private perton, be flain in endea- —_—_ 5 
vouring to keep the peace and fuppreſs the affray, he who 4. Co. 42 
kills him is guilty of murder; for notwithſtanding it was 9. Co. 68. 
not his primary integtion to commit a felony, yet inaſmuch Crom. 25. 
as he perfiſts in a leſs offence with ſo much obſtinacy, as to 
go on in it to the hazard of the lives of thofe who no 
otherwite' oftend him but by doing their duty in mainte- 
nance of the Jaw, which therefore atfords them its more 
immediate protection, he ſeems to be in this reſpect 
equally criminal, as if his intention had been to commit a 
ſelony. 


As to THE THIRD INSTANCE of this kind, vz. Such 
killing as happens in the execution of an unlawful action, 
the principal motive whercot was to affiſt a third perton, 


Sec. 5, Tt ſeems clear, that if a maſter, maliciouſiy , Hale 437. 
intending to kill another, take his ſervants with him, S Wes 
without acquainting them with his purpoſe, and meet Ba, 
his adverfary and fight with him, and the ſervants ſeeing Savil 67. 

: O 3 their Palm. 30. 
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their maſter engaged take part with him, and kill the other, 
they are guiity of manſlaughter only, but the maſter of 
urder. 


Crom. 28. Scf?. 56. And therefore it follows, d fortiori, that if a 
Dt. o. 94. man's ſervant or friend, or even a ſtranger, coming ſud- 
. 1 denly, and ſeeing him fighting with another, ſide with him 
Cow p. 832. and Kill the other, or ſeeing his ſword broken fend him 
another, wherewith he kills the other, he is guilty of man- 
laughter only. | | 
+ e Se. 57. Let in this very caſe, if the perſon killed were 
141 „ 2 bailiff or other officer of juſtice, reſiſted by the maſter, &c. 
in the due execution of his duty, ſuch friend or ſervant, &c. 
are guilty of murder, whether they knew that the perſon 


= 


ſlain were an officer or not. 


Sect. 58. But perhaps it may be objected, that in this 
laſt caſe there ſeems to be no more malice than in the for- 
mer ; and ſuch third perſon being wholly ignorant that the 
party killed was an officer, ſeems to be no more in fault 
than if he had been a private perſon. 


Foft. 271.399. Se, 59. To this it may be anſwered, that all fighting 
318, is highly unlawful, and that he, who on a ſudden ſeeing 
perſons engaged im it, is ſo far from endeavouring to part 
them, as every good ſubject ought, that he takes part with 
one ſide, and fights in the quarrel without knowing the 
cauſe of it, ſhews a high contempt of the laws, and a rea- 
dlineſs to break through them on a ſmall occaſion, and muſt 
at his peril'take heed what he does, and conſequently might, 
perhaps, in ſtrict juſtice, be adjudged in the foregoing 
Plow. 19 cafſcs to act with malice, which doth not always fignify a 
particular ill-will againit the perſon killed, as appears by 
many of the abovementioned caſes ; and though ſuch per- 
fon be favoured in reſpect of the ſuddennels of the occa- 
non, where both the quarrel and the pertons are private, 
yer he maſt not expect ſuch indulgence where the fight, 
in which he ſo rathly engages, was begun in open op- 
poſition to the juſtice of the nation, and a perſon hap- 
pens to be killed thereby who engaged in maintenance 
thereof, and on that account is under its more particular 
care; and may juſtly challenge, that his oppoſers be made 
examples, to deter others from joining in ſuch unwarrantable 
quarrels. 1 988 


1 Sich. 160. 
Noy 50. 


Hell. 
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$27. Go. But if a man ſeeing another arreſted and re- Bex. 60.137 
in his liberty, under colour of a preſs-warrant m. 27. 
rained "om Ys P . Ld. Ray. 1296. 


or civil proceſs, &c. by thoſe who in truth have no ſuch Hol: 20: 
authority, happen to kill ſuch treſpaſſers in reſcuing the But the Drine 
perſon oppreſſed, he ſhall be adjudged guilty of man- ciples upon 
laughter only, notwithſtanding the injured perſon ſub- hichthis caſe 
mitted to them, and endeavoured not to reſcue himſelt, wes CEO 
and the perſon who reſcued him did not know that he Rs 3 
was illegally arreſted ; for ſince in the event it appears that ſtrongly con- 
me perſons ſlain were treſpaſſers, covering their violence troverted by 
with a ſhow of juſtice, he who kills them is indulged by „ 
the law, which in theſe caſes judges by the event, which 5 p.315 

thoſe who engage in ſuch unlawtul actions muſt abide at 


their pertl, 


As to THE FOURTH INSTANCE of this kind, v:z. Such 
killing as happens in the execution of an unlawful action, 
whereof the direct deſign was to eſcape from an arreſt. 

Set. 61. It ſeems to be agreed, that whoever kills a, ziale e. 8: 
ſheriff, or any of his officers, in the lawful execution of Pak. c. 3 
a civil proceſs, as on arreſting a perſon upon a capias, &c. 1. Hale 463. 
is guilty of murder. - Crom. 24. 
Strange 499. 
6. St. Tr. 195. Foſter 29. 135. 308, 


Seck. 62. Neither is it any excuſe to ſuch a perfon that 9. Co. 66. 68. 
the proceſs was erroneous (for it is not void by being fo), C. Jdc, 280.486. 
or that the arreſt was in the night, or that rhe officer did „ 
not tell him for what cauſe he arreſted him, and out of Ys 246) 
what court (which is not neceſſary when prevented by the 312 318. 
party's reſiſtance) ; or that the officer did not ſhew his 2. Hawk. 
warrant, which he is not bound to do at all it he be.a bailiff 5 C13. 


7 * 4 * . 2 * 
commonly known, nor without a demand if he be a tpecial „ Hale e. P 
One. ' g 6. Co. 98,69. 


Sect. 63. Vet the killing of an officer in ſome caſes will 
be manſlaughter only; as | 


. 2 | o 

Seck. 64. FirsT, Where the warrant by which he C. Ca- 6 
acts gives him no authority to arreſt the party; as where 335. 
2 bailiff arreſts J. S. a baronet” who never was Knighted, 1. Hale 56. 


vy force of a warrant to arrelt ** 7. S. knight.” 57. 460. 
1. Jon. 346. 


1. Lev. 91. 12. Co. 49. Jones 429. 4. Inſt. 333, 


* 


+. — 


Sec. 68. SECONDLY, Where a good warrant is executed 6. Mod. 173. 
in an unlawful manner; as if a bailiff be killed in breaking 1 
2. Roll. 137. Palm. 52. 1. Hale 458. 5. Co. 93. 2. Hale 117. 470. Salk. 79. 
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open a door or window to arreſt a man; or perhaps if he 
arreſt one on a Sunaay ſince 29. Car. 2. c. 7. by which al] 
ſuch arrcits are made unlawiul. . | 


Peace · oſſicers having a legal warrant to arreſt for a breach of the peace, may break 
open doors, after having given due notice and demanded admntance, Foſter 136, 
but the) cannot juſtify breaking open eutward doors or windows to execute a civil ſuit, 
Foit. 319, 329. Cowp. 3. Therefore, where a man, who had been arreſted, by the 
arttul contrivance of an officer, upon civil proceis (that of the warrant having been 
fiilev up atter it had becn fealcd), obliged the officer to decamp by ſnapping « piſtol 
at him three times; but the officer returning to the houſe, accompanied by the plain. 
tiff and the attorney, and all three attempting to force in, the man within fired a gun 
through the door and het the attorney, it was ruled manſlaughter only, 10. St. Tr. 462. 
Fon. 311, 342. See the arguments in the London Magazine for Augutt 1759. dee 
alto the caie of Mary Adey, Caſes in C. L. zd Edit. 188. and the Gordons' caſe, 
Caſes Oro. Law 412. | 


As to THE FIFTH INSTANCE of this kind, 2:2. Such kill. 
ing as happens in the execution of an unlawful action, 
w!:creof the principal purpoſe was to uſurp an illegal au— 
thority. 


Vide ſup co Sec. 66, It ſeeems clear, that if perſons take upon 
28. le 5. them to put others to death, either by virtue of a new 
commiliion wholly unknown to our laws, or by virtue 
ot any known juriſdiction which clearly extends not to 
caſes of this nature, as if the court of common pleas 
cauſe a man to be enge uted for treaſon or felony, or the 


court martial, in time ot peace, put a man to death by the 


martial law, both the judges and officers are guilty of mur- 
der. 


D.uglas :00, See. 67. But where perſons act by virtue of a commil- 
non, which jt it were ſtrictly regular would undoubtedly 
give them full authority. but happens to be defective only 
in ſome point of form, it ſeenis that they are no way cri- 
minal. 


As to THE SIXIH INSTANCE of this kind, viz. Such kill- 
ing as happens in the execution of an unlawful action, 
where no nuſchief was intended at all. 2 


C. 29. 12. ect. 68. It 1s ſaid, that if a perſon happen to occaſion 
3. Ion. 37. the death of another, inadviſcdly doing any idle wanton 
12. Mod. S action, which cannot but be attended with the manifeſt 


pat danger of ſome other ; as by riding with a horſe, known to 


be uſed to kick, among a multitude of people, by which he 


means no more than to divert himſelf by putting them into 
right, he is guilty of murder, 7 oo 


Set. 
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Seck. 69. Allo it hath been anciently holden, that if a S. P. C. 16. 
perſon not duly authoriſed to be a elan or ſurgeon, under- CY 12 
take a cure and the patient die under his hand, he is guilty — WA. 

a . . . 3-250 . 333. 
of felony; but inaſmuch as the books wherein this opinion F. Cor. 163. 
is holden were written before the ſtatute of 23. Hen. 8. c. 1. Britt. c. 5. 
which firſt excluded ſuch felonious Killing as may be call- 4 Inſt. 252. 
ed wilful murder of malice prepenſe, from the benefit of 
clergy, it may be well queitioned whether ſuch killing ſhall 


be laid to be of malice prepenſe, within the intent of that 
ſtatute. | 


Scat. 70. However, it is certainly highly rafh and pre- 1. Hale 429, 
ſumptuous for unſkilful perſons to undertake matters of this 430. 
nature; and indeed the law cannot be well too ſevere in 
this caſe, in order to deter ignorant people from endea- 
vouring to get a livelihood by ſuch practice, which cannot 


be followed without the manifeſt hazard of the lives of thoſe See Dalt. c 93. | 


who have to do with them: but ſurely the charitable en- 4. Com. 197. 
deavours of thoſe gentlemen who {ſtudy to qualify them- 
{elves to give advice of this kind, in order to athit their poor 
neighbours, can by no means deſerve ſo fevere a conſtruc- 
tion from their happening to fall into ſome miſtakes in their 
preſcriptions, from which the moſt learned and experienced 


cannot always be ſecure. For other par- 


: : ticulars relat- 
ing to this head, ſee the chapter of Principals and Acceſaries, in the fourth volume. 
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CHAPTER THE THIRTY-SECOND, 


O F 


PETIT-TREASON 


AT common law not only the offences ſpecified in the 3. Inſt. 20, 21. 
twenty-tifth of Edward the Third, but many others alſo 

were eſteemed petit treaſons, which are not ſo at this day ; 

as 'a) piracy by a ſubject; (5) diſcovery of the King's coun- (a) 40. Aſſ. 35. 
ſel by one of the grand jury; (c) an attempt by a wife to wo mg 
kill her huſband, &c. lak. = i 
| Dalt. c. 91. (c) S. P. C. 10. See 1. Hale 377. ito 382. 


Seck. 1. But by 25. Edw. 3. ſt. g. c. 2. no offence ſhall be 
adjudged petit treaſon, except in the following inſtances : 


1. Where a ſervant kills his maſter. 


2. W here 2 wife kills her huſband. 


z. Where an eccleſiaſtical man, ſecular or religious, kills 
his prelate to whom he owes obedience. 


Sect. 2. And this ſtatute hath been ſo ſtrictly conſtrued, Plow. 86. 
that no other caſe whatſoever, which cannot be brought 5: laſt. 12. 8 r. 
within the meaning of theſe words, however it may be in **E112-c1-11, 
its own nature more heinous, ſhall, by parity of reaton, be 
expounded to be within the equity of them; and therefore Dalif. 14. 
the murder of a father by a fon ſhall not be puniched as 3. Iaſt. 20. 
petit treaſon, unleſs the ſon may, by a reaſonable conſtruc- alt. c. 91. 
tion, come under the word << ſervant,” ſerving the father for — Ha 330 
meat, drink, cloaths, or wages, in which caſe he ſhall be Lamb. 200. 
indicted by the name of a ſervant. | 


2 


Seck. 3. Vet the murder of a miſtreſs, or of a maſter's 1. Hale 380. 
wife, has been adjudged petit treaſon within this ſtatute ; B. Trel. 8. 12, 
for notwithſtanding the perſon ſlain can in neither of theſe 
caſes, in good grammar, come under the word ** maſter,” yet 1 = 
they are clearly within the meaning thereof, being uſed 4 I % 
here to ſignify any perſon to whom another ſtands related 4. Co. 46. 
as a ſervant, 


Set. 
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33. Aff. 5. Sef?. 4. Alſo the murder of a perſon by one who was his 
B. Cor. 116. ſervant, upon malice conceived during the ſervice, though W 
e it be not within the expreſs words, is within the meaning of tl 
1. Co. gg, them, inaſmuch as it is but the execution of the treaſonable h 
3. Inſt. 20. intention of the party while he was a ſervant. _ 
3. Inſt. 20, Scr. 5. Alto the procuring, aiding, or abetting, of any a 
„ of theſe offences, is clearly punimable within the meanin : 
Dyer 332. Of this act, in the ſame manner as it was before; for the plain d 
intent of the ſtatutes is only to reſtrain the judges from pro- v 
ceeding againſt other crimes, as petit ticaſons, but no way j 

to alter the law as to theſe; and therefore it ſeems agreed, 

that perſons accuſed of petit treaſon thall be conitrued to 
be either not guilty at all, or principal or acceſſary according c 
to the known rules of law in other caſes. 
| 
1. Hale 378. Sect. 6. And from hence it follows, that if the fact ap- 6 
1 


280. pear to have been done upon a ſudden falling out, or in the 
Daliſ. 16. party's neceſſary ſelf-defence, &c. it cannot be petit treaſon; 
. for inaſmuch as all petit treaſon implies murder, and is the 
22 © © higheft degree thereof, wherever the circumſtances do not 
make the offence murder, they cannot make it petit treaſon; | 
Dyer 2 54- and VICE verſa, generaliy Wherever the circumſtances are 
B. Cor. 119. fuch as will make the killing of a ſtranger by a ſtranger 
murder, they make the killing of a huſband or maſter, &c. 
petit treaſon, 


| 40. AT. 25. $e. 7. Yet it hath been adjudged, that if a wife or 
. 3. Inſt. 20, ſervant procure a ſtranger to kill the huſband or maſter, in 
21. 139 theabſence of ſuch wife or ſervant, neither the procurer nor 
actor are guilty of petit treaſon, but of murder only; be- 
Crom. 19. cauſe it is an allowed maxim, that he offence of an acccſſary 
Dy. 128. 332. can never be of a higher kind than that of the principal; but it 
us 95 +4 {cems clear, that if the wife or ſervant be either actually 
preſent when the crime is done, or preſent only in judgment 
of law, as being in the ſame houſe, but not in the ſame 
room, (in which caſe the hopes of their immediate azliftance 
encourages and emboldens the murderer to commit the fact, 
which otherwiſe perhaps he would not have dared to do, 

and makes them guilty in the fame degree, as if they had 
. actually ſtood by with their {words drawn, ready to ſecond 
the villainy) ſuch wife, or ſervant, being principals as much 
as the ſtranger, are guilty of petit treaſon, and the ſtranger 

of murder. | 


| 1 Hale 332. Selt. 8. But it is ſaid, that if a wiſe procure a ſervant to kill 
i Dyer 332. the huſband, both are guilty of petit trcafon : and even if a 
—_Erom.41. ſtranger procure a wile, or ſervaat, to kill the huſband or maſ- 

ter, it {ecms that he may be indicted as acceſlary to petit treaſon. 
Set. 


Daill. 16. 
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a7. 9. A wife divorced cauſd adulterii vel ſevitie, is fill 
within this law, becauſe the bond of matrimony 1s not 
thereby diſſolved, and the may again lawfully cohabit with 
her huſband. But a divorce cauſa conſanguinitatis vel proe- 
contracts, entirely diſſolves the nuptial tye, and annihilates 
the very character of wife. Therefore, a wife de fa only, 
and not de jure, cannot commit this crime, for ſhe has no 
lawful lord to whom ſhe owes ſubjection and obedience. 
Neither can a huſband be guilty of this crime by killing his 


wife de jure, for there is no reciprocity of obedience and tub- 


jection. 


+ Se. 10. A clergyman living and beneficed in one dio- 1. Hale 378. 
cele who kills the biſhop or metropolitan of that dioceſe, or _ 3 
of the dioceſe where he may be beneficed by diſpenſation, “ W 
or the biſhop who ordained him, may be guilty of this 
offence; for a canonical obedience reſults both from iuſti- 
tution and ord:nation. 


+ Sed. 11. Principals in this offence were firſt debarred 
the benefit of clergy by 12. Hen. 7. c. 7. and acceſſaries both 
before and after, by 4. and 5. Philip and Mary, c. 4. 


The law confiders petty trea/jn and murder as one offence, differing only in eir- 
cumſtance and degree; Folt. 327. Cates in Cro. Law, 2d Edit. 63. and the principles 


that govern in the caſe of murder, are equally applicable to petty treaſon, 4. Comm. 204. 


An appeal of death will lie, and autrefo1s acquirt, or attaint in murder, is a good bar in 
petit treaſon, and e converſo, 2. Hale 246. 232. 3. Inft. 213. t 1s included in a 
pardon under the name of murder, 1. Hale 373. And the offender may be indicted 
either for petty treaſon, murder, or manſlaughter, and tried and found guilty on 
ſuch tdictment, of either of thoſe crimes reſpectively, according as the cafe may 
appear upon the evidence, 1. Hale 378. Folt. 326. Henrietta Radboura's Cate, 
Calcs in Cro Law, 363. 

Bur if the profecuror be apprized of the real caſe, he onght to adapt the bill to the 
truth of the fact, Foſt. 104. 326. For though the offences are to moit purpoſes 
conſidered as ſubſtantially the fame, yet there is at common law tome difference with 
rcgard to the judgment, and a very material one with regard to the trial, Foſt. 327, 
The puniſhment is, in a man, to be drawn and hanged; and in a woman, it was at 
common law, to be drawn and &wurned; 1. Hale 382. 3. Init. 311. But by 30. Geo. z. 
c. 48. the punimment of Burning is aboliſhed : fee vol. iv. cn. 48. 1.6. And, on the 
trial, the priſoner is intitled to a peremptory challenge of thirty-five, Foſt. 3279, Two 
witneffes alſo are required both on the indictment and at the trial, 1. Edw. c. 12. 
Foſt. 237. And the 5. and 6. Edw. 6. c. 11. be general words extending to all 
treaſons, requireth that the witneſſes, „ /ivimng, ſhall be examined in perion upon the 
trial in open court. Depoſitions therefore taken before the coroner, or informations 
taken by a juſtice of peace, arc not evidence whereon. to ground a conviction of petit 
treaſon, if the party be living, though unable to travel, or kept out of the way by the 
priſoner, or his procurement. Foſt, 337. See Radbourn's Caſe, Caſes in © ro, Law 363. 
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CHAPTER THE ' THIRTY-THIRD. 


OF 


SIMPLE LARCENY. 


ND now we are come to offences againſt the goods of 
another, which are generally called larcenies, from the 
Latin vord latrocinium, of which there are two kinds: 


1. Simple Larceny. 
2. Mixed Larceny. 

SIMPLE LARCENY is alſo of two kinds, 
1. Grand larceny. 


2. Petit larceny. 


SIMPLE GRAND LARCENY is a felonious and fraudulent Dalt. c. 107. 


taking and carrying away, by any perſon, of the mere per- 1. Hale 503, 
ſonal goods of another, not from the perſon, nor out of his 554. 


houſe, above the value of twelve-pence. 


IN r Arr. MI eee ee r 
, * . 2 2 * 


For the better explication of which definition, I ſhall 
conſider the ſeveral parts of it; as, 


5 What ſhall be ſaid to be a felonious and fraudulent 
ta Ing. 


2. What ſhall be ſaid to be a carrying away. 
3. By whom the offence may be committed. 


4. What are ſuch goods the taking whereof may be felo- 
nious. | 


5. How far ſuch goods ought to belong to another, 
b. Of what value they muſt be. 
+ 7. Where the offence of larceny may be tried. 


+8. In what caſes ſimple grand larceny is deprived of the 
benefit of clergy. | EE. 
1 | As 


nos Or SIMPLE LARCENY. BR.. ch. 


As to THE FIRST PoINT, biz. What ſhall be ſaid to take 
be a felonious and fraudulent taking. | may 
| fron 
Kely. 24. Se. 1. It is to be obſerved, that all felony includes by 
* treſpaſs; and that every indetment of larceny muſt have dule 
* the words felonice cepit, as well as a/portatit (a); from diſc 
(6) "eager whence it follows, that if the party be guilty of no treſpaſs | 
in taking the goods, he cannot be guilty of felony in carry t 
mould run ing them away. bac 
* cepit et abduxit ;” if a ſheep, &c. ** cepit et efugavit.” 1. Hale 304. C. Cir. Com, 320. wy 
| | an 
3- Inſt. 102. Sect. 2. And from this ground it hath been holden, that his 

40 . one who finds ſuch goods as 1 have loſt, and converts them 
S. P. C. = to his own uſe animo furandi, is no felon; and a fortiori, 8 
| therefore it muſt follow, that one who has the actual has 
| poſſeſſion of my goods by my delivery for a ſpecial purpoſe, 70 
1 as a carrier who receives them in order to carry them to a or 
* certain place; or a taylor who has them in order to make ker 
I me a ſuit of cloaths; ora friend who is intruſted with them pla 
4 to keep for my uſe ; cannot be ſaid to ſteal them, by em- | frat 
| bezzling of them afterwards. _ | the 
* | | the 
7 S. P. C. 235. Se. 3. And herein our law differs from the civil, which, anc 
# | See Exod. agreeably to the Mo/aical law, having no capital puniſhment {tr 

. Xi. for bare thefts, deals with offences of this kind as ſuch, as 
i in ſtrict juſtice moſt certainly it may; but our law, which 1 
* punithes all theft with death if the thing ſtolen be above hay 
the value of twelve-pence, and with corporal puniſhment if and 
; under, rather chuſes to deal with them as civil than criminal mo 
offences, perhaps for this reaſon in the above-mentioned the 
| caſe, concerning goods loſt, becauſe the party is not much dra 
aggrieved where nothing is taken but what he had loſt be- tin 
fore; and for this cauſe in the other caſæs, concerning the he 
embezzling of goods delivered to another by the owner, be- the 

cauſe the party being intruſted with the whole poileſhon, I} 

it may be preſumed that both th- offender and his offence 
are known, and conſequently the portion injured is ſuppoſed me 
Dalr. c. 10. to have a remedy by action againſt him; from which I 

* conſideration ſome have made it part of the definition of 

2. Hale 290. larceny, that it be committed without the knnwiedge of the 

owner ; and it ſeems rigorous to have recouile to ſcvere 
laws, where, probably, uwre gentle ones will be effectual. pre 
R 8 | po 
1. Hale 30. Sect. 4. And agreeab!y hereto it has been reſolved, that in 
18 9% even thoſe who have tue potteffion of goods hy the delivery go 
I. © 102. Of the party, may be guilty of felony by taking away part do 
Kely. 35. thercot, with an intent to ſtcal it; as if a carrier open 4 fel 
1. K. Abr. 73. pack and take out part of the goods; or a weaver who has th 
received ſilk to work; or a miller who has corn to grind in 


take 


take out part with an intent to ſteal it; in which caſes it 


” may not only be ſaid that ſuch poſſeſſion of a-part diſtinct 
from the whole was gained by wrong, and not delivered 
E by the owner, but alſo that it was obtained baſely, frau- 
ve dulently, and clandeſtinely, in hopes to prevent its being 
"Mm diſcovered at all, or fixed upon any one when diſcovercd. 
. Ses. 5. So alſo if a parcel be left accidentally in 2 Winn's Caſe 
hackney-coach, and the coachman, inſtead of reſtoring it to Caſes C. L. 
0, the owner, detains it, opens it, deſtroys part of its contents 3 
and pledges the reſt, with an intention to convert them to CH. Ges 
it his own uſe, he is guilty of larceny. | C.L. 322.x0%is. 
2 | | 
; Sec. 6. Alſo it ſeems generally agreed, that one who 3. H. 7. 12. 
al has the bare charge, or the * uſe of goods, but not the 21. H. 7. 14. 
. , * ] C, . Cor. 68. p 
e, po/eſſon of them; as a he pherd who looks after my ſheep, > 1237 
1 or a butler who takes care of my plate. or a ſervant who Halt. C. * 
e keeps the key to my cha nber or 2 gueſt who has a piece of Moor 246. 
N plate ſet before him in an inn. may be guilty of felony, in Pop. 84. 


- | fraudulently taking away the ſame; for in all theſe caſes “, Hale 505. 
| the offence may as properly come under the word © cepit;“ 7. 
the injury to the owner is as great, and the fraud as ſecret, 
„ and the villainy more baſe, than if it had been done by a 


ſtranger. 


Set. 7. So alſo, if the clerk to a banker or merchant Rex v. Mut- 
have the care of money, or if he have acceſs to it for ſpecial iy, Old Bai- 
and particular purpoſes, and is ſent to the bag or drawer for l:y, October 
money, for the purpoſe of paying a bill, or it he is ſent for 
the purpoſe of bringing money generally out of that bag or 
drawer, and, at the time he brings that money, he clandeſ- 
tinely and ſecretly takes out other money for his own ule, 
he is as much guilty of a felony as if he had had no care of 
the money, or acceſs to the bag or drawer whatſoever. 


+ Sa. 8. So alſo where a perſon being left in an apart- Ta-um' Caſe. 
ment, pawns the furniture or other property under his care, 3 
with a felonious deſign to ſteal it, it is felony. But ſee — 


Ch. 43. page 327. fect. 19. 


Set. 9. And, in general, where the delivery of the Baß's Caſe, 
property is made for a certain, ſpecial, and particular pur- Caſes in Cre. 
poſe, tie poſſeſſion is ſtill ſuppoſed to reſide, unparted with, the. 
in the firſt proprietor. Therefore, where a maſter delivers 
goods to his ſervant to carry to a cuſtomer, but inſtead of ſo 
doing he converts them, on his way, to his own ue it is a 
felonious taking; for the maſter had a right to countermand 
the delivery of them, and therefore the poſſeſſion remained 


in him at the time of the converſion. 
Vol, I. P Sec. 
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1 (4)O.B.1779, + Sec. 10. So allo, if a watch-maker ſteal a watch de- 
{ No. 83. livered to him to clean (a); or if one ſteal cloaths delivered for ft 
it | 1 the purpoſe of being waſhed (%); or goods in a cheſt delivered tu 
1 (c) O.B.1779, with the key for ſate cuſtody (e); or guineas delivered for the * 
h No. 83. © purpoſe of being changed into halt-guineas (4) ; or a watch 0\ 
1 (4) Ann At- delivered for the purpole of being pawned (e): in all theſe in- 
| | „ e ſtances, the goods taken have heen thought to remain in the 
if * 3 oſleſſion of the proprietor, and the taking of them away fc 
io * held to be felony. | | fe 
i (-) Caſes Cro. Law 320. Je 
} | | al 
it 4 p99 bop Se. 11. Alſo it ſeems clear, that if a carrier, after he h 
. 8. PC. 1 has brought the goods to the place appointed, take them 5 
| 1. Hale 505. away again ſecretly aum furandi, he is guilty of felony; 
i} becauſe the poſſeſſion which he received from the owner 
. being determined, his ſecond taking is in all reſpects the ſ 
i ſame as if he were a mere ſtranger. 
[1 7. Hale 507. Sec. 12. And not only he who firſt lays his hands on t 
[1 | 3 my goods himſelf, but in many caſes he who receives them 
# 1. Sid. 254. from another, may be guilty of feloniouſly taking them; as f 
10 Ray m. 276. if a perſon intending to ſteal my horſe, take out a replevin, 
off and thereby have the horſe delivered to him by the ſheriff; 
bi: or if one intending to rifle my goods, get poſſeſſion from 
* | the ſheriff, by virtue of a judgment obtained, without any 
„ the leaſt colour or title, upon falſe aflidavits, &c. in which a 
bij. caſes the making uſe of legal proceſs is ſo far from extenu- 
l/ ating that it highly aggravates the offence, by the abuſe put | 
ith | on the law, in making it ſerve the purpoſes of oppreſſion 
11 and injuſtice. 


6 13 U.. 4. 3. Sect. 13. Alſo he who ſteals my goods from F. S. who 
| 4; Fr IG had ftolen them before, may be indicted, or appealed, as 
i „P. e. having ſtolen them from me, becauſe in judgment of law 


100. Tar f a a 
n. Coron. 71, the po//e{/ion as well as the property always continued in me. 


+ Se2. 14. And it ſeems, that where the property is ob- 
; tained with a preconcerted de/jgn to ſteal it, the poſſeſſion 15 
| | {ſuppoſed to continue with the true owner, whatever may be 
the means or the pretence under which the property is ob- 
tained. : 


1 I Se. 15. Therefore where a perſon goes into a ſhop 
4 (% Raym. under pretence of buying goods, (/) and they are delivered 


1 276. to him to look at, and he then runs away with them; or 
where a perſon goes into a market and obtains a horſe for 
the purpoic of try ing its paces, (g) and rides away with it; It 


| is felony. | 
[ | | | + gell. 


"wt . (2) Kely. 
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+ Se. 15. So alſo if a perſon hire a horſe of a livery- Caſe * 
| I 115 „ © cart; d 
ftable-keeper, to go to a particular place, and promiſe to re 38. We - _ 


turn in the evening of the ſame day, but inſtead of 1o doing, 5.7 7 
immediately ſells the horſe, and converts the money to his 'afes C. L. 


own uſe, it is felony. 189. | 


+ Seat. 17. So alſo where a perſon hired a poſt-chaiſe M-jor Sem- 
for three weeks or a month, to go a tour round the North, ple s Cole, 
for the uſe of which it was agreed that he thould pay at the 3 
rate of five ſhillings a day during the time that he kept it; _ _ 
and that, on his return, if he chote to keep it, the price was C. L. 327. 
fifty guaneas, and he went away wil 1t, and never returned 


it, it was determined to be larceny. 


+ Se. 18. So where a perſon left a note at a hofier's Sharpleſs and j 
ſhop, defiring that he would ſend ſome filk ſtockings to his 8 5 
aſe, : 


jo gings to look at, and looked out three pair, and went g 

a X 1 Bailey, May 
away with them while the hoſier, by his defire, went home Se. 17-2. 

to fetch other goods, he was adjudged guilty of larceny. Caſes C. L. 88. 


+ $ef. 19. So where 4. obtained a bill of exchange Aickle's Caſe. 
from B. under a pretence of diſcounting it, but inſtead of <#1cs5 Cro. j 
fo doing converted it to his own ule, a 


+ Sect. 20. So alſo to obtain the delivery of money with Rex v. Patch, 
a deſign feloniouſly to take it away, under the falſe pretence Caius C. i. 
of having found a diamond ring of great value, or, as it 1s ?““. 
called, by the practice of rmmz-droppins, has been determined 4 
to be a taking from the poſſeſſion of the owner. 


+ $-. 21. So alſo where the priſoner decoyed the pro- Rex v, Hor- 


ſecutor into a public-houſe, and introduced the play of cut ner, Cald. ö 
ting cards, and then, under pretence of having won, {wept Rep. 295. 0 
the proſecutor's money into his hand, and run away with | 
it, i | . 


+ Sec. 22. So where a tradeſman delivered a parcel of Wilk zins's ; 
goods to his fervant to carry to a cuſtomer, and the priſoner Cafe, Old | 
contrived to meet the ſervant on his way, and on pretence Bac, April , 
that he was going, by the deſire of the cuſtomer, to the . mY 
maſter's ſhop, to fetch this parcel in lieu of another, ob- ,,c,a. 
tained the delivery of it, by exchanging it for a parcel of old 
rags of no value, which he had purpoſely with him, it was 
determined to be a felonious taking of the property from 
the poſſeſſion of the maſter. | 


+ Sef. 23. But if it appear that the horſe, chaife, or (a) charle- 
other pioperty was fairly and bona fide hired (a', or that wood's C fe, 
the goods were really ſold, and a credit given to the Caſes C. L. 

P 2 | party, 7 
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Ca) Pepper's party (a), or that the perſon actually played at cards on hisown 
8 0. B. account, and loſt the money (6), the property in ſuch caſey 
Oct. Sf 1703 18 changed, and the poſſeſſion of it out of the firſt owner, 
(5) Rex v. and therefore the fraudulent converſion of it afterwards can- 
omen not be telony ; for to conſtitute larceny, the telonious deſign 
Cha; ple O. h. Muſt exiſt at the time the property is obtained. 


Jan. Scl. 1794, co: am MACDON ALD, Cie Baron, preſent GROSSE and Rooks, Fuflices, 


Sce the caſe of Se, 24. It ſeems not to have been clearly ſettled at 


Rex w. Mecrs, common law, whether a lodger who ſtole the furniture of 
3 7 his lodgings, were indictable as a felon, inaſmuch as he 
vity Term, 1 had a kind of ſpecial oroperty in the goods, and was to 
Will.& Mary, pay the greater rent in confideration of them; but if it had 
this queſtion appeared clearly, from the whole circumſtances of the caſe, 
4 + x pens that the firſt intention of the party in coming to the houſe 
we, and de- Was not to have the conveniency of lodging in it, but only, 
terrained to be under the colour thereof, to have the better opportunity 
no felony. of ritiing it, and to elude the juſtice of the law, by en- 
k ety. 24. 81. deavouring to keep out of the letter of it, by gaining a 
Sp. 57+ poſſeſſion of the goods with the conſent of the owner, | 


cannot ſce any good reaſon why ſuch a perſon ſhould not 


be eſteemed as much a felon as a mere ſtranger, inaſmuch. 


as his whole deſign was to defraud the law, and the conſent 
of the owner was grounded on a ſuppoſition of his coming 
as a lodger, and could never have been gained if the truth 
had appeared, which the party ſhall get no advantage by 
falſifying; and it brings a contempt upon the juſtice of the 
nation to ſuffer its laws to be evaded by ſuch little contri- 
vances. However, this queſtion is now ſettled by the ſta- 
tute 3. and 4. Will. and Mary, c. 9. which, together with 
(e) See poſt, Other ſtatutes making breaches of truſt felonies, will be more 
page 325. fully conſidered in treating of Felonies by Statute (c). 
Chap. 43- | 
As to THE SECOND POINT, wiz. What ſhall be ſaid 
to be ſuch a carrying away of the thing ſtolen, as will bring 
the caſe within the word a/portawit. 7 


a 1 215. dictment of larceny; and it ſeems, that any the leaſt removing 
5 PE. of the thing taken from the place where it was before, is ſut- 


B. Cor. 10). ficient for this purpoſe, though it be not quite carried off; 


nh. »Y ww 


3. Inſt. 199. and upon this ground the gueſt, who, having taken off the 


1. Hale 508, {ſheets from his bed with an intent to ſeal them. carried them 
* 8 : into the hall, and was apprehended before he could get them 
2? out of the houſe, was adjudged guilty of larceny. 


Dalt. p. 591. Se. 26. So alſo was he who having taken a horſe in 2 
keiy. 31. Cloſe with an intent to ſteal him, was apprehended before he 
could get him out of the cloſe. 


Set. 


Inſt. 108. Sect. 28. The word © ofportavit” is neceſſary in every in- 


tl 
in 
ſid 
in 


{1 


av 


- — 


- 
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$22. 27. Neither is he leſs guilty who pulls off the wool (a) See Mar- 
from another's ineep, or (a) ſtrips their ſkins, with an in— SON 


tent to ſteal them. | ; 24 edit. 153, 


$44. 28. So alſo is he who intending to ſteal plate, takes Kely. 31, 
it out of a trunk wherein it was, and lays it on the floor, ** Hate 508. 


and is ſurpriſed before he can carry it off. 


+ 67, 29. So alſo where a man, with a felonious inten- Coſtet's Caſe, 
tion, had removed goods from tue head to the tail of à Ca C. 4 
wazgon, it was held a ſufficient removal to conttitute * 
carrying away. | 


+ Se. 30. So alſo where a diamond car-ring was ſnatched Lapier's Cafe, 
from a lady's ear, but lodged in the cutls of her hair, it was Cates C. I., 
held to be a ſufficient aſportation, although it was not taken 264. 
away by the thief. | 


+ Ses. 31. But where a man was indicted for ſtealing Caſes C. J. 
the contents of a bale of goods in a waggon, and it appeared 204. 9, 
that the bale laid horizontally, and that he had let it on 
its end, but had not removed it from the /pot, it was 
held, upon a cafe reſerved, not to be a ſufficient carrying 


away. 


As to THE THIRD POINT, viz. By whom larceny may 
be committed. 


Seck. 32. It is certain, that a ſeme covert may be guilty 1. Hale «14. 
thereof by ſtealing the goods of a ſtranger, but not by ſteal- 637, 638. 
ing ber huſband's, becauſe a huſhand and wife are con- On 127. 
tidered as one perlon in law; and the huiband, by endow- OG SEP 
ing his wife at the marriage with all his worldly goods, gives 13. Af. 5. 
her a kind of intereſt in them; for which cauſe, even a 18. Ed. 3. 32. 


ſtranger cannot commit larceny in taking the goods of the S. P. C. 94. 


huſband by the delivery of his wife; as he may by taking m. 35. 
away the wife by force and againſt her will, together with 
the goods of the huſband. | 


Seck. 33. It is ſaid to be no felony for one reduced to Grotius de 

extreme neceſſity, to take: lo niuch of another's victuals as 5 b. 2. 

will lay | ing; but if ſuch his neceſſity be ©; . % 7- 
11 fave him from ftarving ; be ens. 
6 


owing to his unthriftineſs, ſufely it is far from being any 


excule, + And this ſeems to be an unwarranted doctrine, Britton, c. 10. 


borrowed from the notions of ſome civilians ; at leaſt it is Mirr. c. 4. 
now antiquated, the law of England admitting no ſuch ex- 2-Hale (4.565. 
cuſe at preſent. But a judge ought to be tender in theſe # 
caſes, and uſe much diſcretion and moderation, 


41 As 


UMM. 31. 


n 8 
8 8 
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As to THE FOURTH POINT, viz. What are ſuch goods, 
the ſtealing whereof may amount to felony. 


Seck. 24. FirsT, They ought to be no way annexed t 
the freehold. And therefore it is no larceny, but a bare 
treſpaſs, to ſteal corn or graſs, growing, or apples on a tree, 
or lead on a church or houſe; but it is larceny to take 
them being ſevered from the frechold, whether by the 


Sirange 1137. Owner, Or even by the thief himſelf, if he ſever them at one 
2. Comm. 16. time, and then come again at another time and take them,— 


Vide poſt. 
Page 331. 
Chi. 45. 


Strange 1133 
Seſſ. Cal. 375. 
3. Inſt. 109. 


B. Cor. 165. 


. 3. 


Crom. 27. 
8. Rep. 33. 
4. Cmm. 234. 


Stra. 1136. | 
Vide poſt. 


Pag 339- 
Ch. 44. 


3. Inſt. 102. 
7. Co. 18. 
$05. $- . 
Crom. 30. 
Dult. c. 103. 
1. Hale 312. 
2. Comm. 392. 


And the general reaſon of this diſtinction between chattels 
fixed to a frechold and thoſe lying looſe, perhaps may be 
this; bccauſe the former, not being to be removed without 


trouble and difficulty, are not ſo liable to be ſtolen, and 


therefore need not to be ſecured by ſo ſevere laws as the 
other require. + But many of the deſcriptions of property 
which come within this notion of an adherence to the 
freehold, being thereby placed in a fituation extremely pre- 
carious and unprotected, the Legiſlature has from time to 
time impoſed var ous penalties upon the ſtealing, injuring, 
or deftroying of them; which will be fully conſidered in 
treating of Felonies by Statute. 


92. 35. SECONDLY, They ought to have ſome worth 
in themſelves, and not to derive their whole value from the 
relation they bear to ſome other thing, which cannot be 
jtolen, as paper or parchment on which are written aſſu— 
rances concerning lands, or obligations, or covenants, or 
other ſecurities for a debt or other coſe in A. And the 
reaſon wherefore there can be no felony in taking away any 
ſuch thing ſeeims to be, becauſe, generally ſpeaking, they 

eing of no manner of uſe to any one but the owner, are 
not ſuppoſed to be fo much in danger of being ſtolen, and 
therefore need not to be provided for in ſo iiri a manner 
as thoſe things which are of a known price, and every bo- 
dy's money; and for the like reaſor. it is no felony to take 
away a villein, or an infant in ward, &c. + But ſtealing cer- 
tain ches in aftion is now made felony by ſtatute, which 
will be more fully conſidered under Feloutes by Statute. 


Scct. 36. TüiRprx, They ought not to be things of a 
baſe nature, as dogs, cats, bears, foxes, monkeys, ferrets, 
and the like, which, howſoever they may be valued by the 
owner, thall never be ſ highly regarded by the law, that 


for their ſakes a man ſhail die; as he may for ſtealing a 


hawk, known to him to be reclaimed, not only by force of 
tue ſtatute of 37. Ldw. 3. c. 19. but alſo at common law, in 


reſpect of that very high value which was formerly ſet upon 


that bird, 
| Secl. 


Jony; and therefore, that he who takes away trea/ure-trove, 
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+ Se. 37. But by the 10. Geo. 3. c. 18. ſtealing any Vide 2. Hawk. 
n P. C. page 46s. 


dog or degs of any kind or fort whatſoever from the owner Ch. 


thereof, or from any perſon entruſted by the owner there- 
with, or knowingly ſelling, buying, receiving, harbouring, 
keeping, or detaining any fuch dog or dogs, is a miſde- 


mcanore 


As to THE FIFTH POINT, viz. How far the goods taken 
away ought to belong to another. 


deck. 38. Tt ſeems agreed, that the taking of goods 1. Hale 512. 
whereof no one had a property at the time, cannot be fe- 8 * 19. 
” | | 3. Inſt. 10%, 
or a wreck, waif, or ſtray, before they have been ſeized by 8. P. C. 23. 
the perſons who have a right thereto, is not guilty of te- 
lony, and ſhall be only punithed by fine, &c.— ff But the 
offences of taking treafure-trove and plundering wrecks are Vide poſt. 
now made felonies, and will be more fully confidered un- Ch. 56. 


der Felones by Statute. 


- 8:#, 39. Neither ſhall he who takes a fiſh in a river or 

other great water, wherein they are at their natural hberty, 

be guilty of felony, as he may be who takes them out of a2 

trunk or pond, &c.—+ But the offence of taking and deſtroy- Vile pſt, 
ing fith is now puniſhable in different degrees by ſeveral Ch. 46. 
ſtatutes, according to the circumſtances of each caſe, as 

ſhall be more fully ſhewn in treating of Fe/omes by Sta- 


ect. 40. Upon the like ground it ſeems clear, that a yige poſt, 


man cannot commit felony by taking deer, hares, or cones, Ch. 46. 
in a foreſt, chaſe, or warren, or old pigeons being out of Pic 565. 


the houſe, &c. 


Sg. 41. But it is agreed, that one may commit larceny 7. Co. 18. 

in taking ſuch or any other creatures fore nature, if 22. Af. 95. 
they be fit for food, and reduced to tameneſs, and known . 4 
by him to be ſo; and it ſeems the moſt plauſible opinion, B 85 
that it is felony to ſteal wild pigeons in a dove-houſe ſhut 164. ; 
up, or hares or deer in a houſe, or even in a park, incloſed S. P. C. 25. 
in ſuch a manner that the owner may take them whenever. 1 
he pleaſes, without the leaſt danger of their eſcaping, in Date: 3 


which cafe they are as much in his power as fiſh in a pond, 
or young pigeons, or hawks in a neſt, &c. in taking of 


which, for the like reaſon, it ſeems to be agreed, that fe- 
lony may be committed. — + But the offences of taking Vide poſt, 


or deſtroying deer and hares, will be more fully conſidered Ch. 45. 
under Zelanies by Statute, Page 365. 


P 4 Seck. 
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1. Hale 311 Seth. 42. Alſo it ſeems clear, that one may commit fe. 
5 ral 17» 18. Jonv by taking away ſwans marked or pinioned, or thoſe 

3 which are unmarked, if they be kept in a pond or private 
Þ, 31. Hen 8. river; neither do | ſee why it is not as much telony to ſteal 
e. 12. it is fe- the eggs of ſuch ſwans or hawks, as it is to ſteal their 
Iny to take young ones, unleſs it be becauſe 11. Hen. 7. c. 17. has ap- 


hawksegos ©: | ' 
122 pointed a Jeſs puniſhment for this offence. 


neſts in the King's lands. , This is repealed by the general words of 1. Mary, e. x, 


Se. 43. However, there is no doubt but that the tak- 
g of domeſtick beaſts, as horſes, mares, colts, &c. (a) or 
of any creatures whatſoever, which are domitiæ nature, and 
fit for food, as ducks, hens, geeſe, turkeys, peacocks, or 
their eggs, or young ones, may be felony. 


(a) Vide poſt. jn 
page 220. 


2 Hale 290 Sed. 44. Alſo it is faid, that there may be felony in 

S P.C.25.96. taking goods the owner whereof is unknown, in which cafe 

5 uo 99 .. the king thall have the goods, and the offender ſhall be in- 
'* ** diQted for taking bong cujuſdam hominis igneti. 


7. Ed. 4 14,15. Sect. 45. And it ſeems, that in ſome caſes the Jaw will 
3- 207 11. rather feign a property, where in ſtrictneſs there is none, 
B NOR: 33: than ſuffer an offender to eſcape ; and therefore it is ſaid 
C. Eliz. 145. f | pe; and therefore it is ſaid, 
174 that he who taxes away the goods of a chapel, or abbey, 
1. Hale 512. in time of Vacation, may be indicted, in the firſt caſe, for 
| ſtealing ona capellæ, being in the cuſtody of ſuch and 
tuch; and in the ſecond, for ſtealing bona domus vel 
ecclefiey &c.; and a foi tiori, therefore it follows, that he wha 
ſteals goods belonging to a pariſh-church, may be indicted 

for ſtealing bond parochiarorum. 


| Set 46. And it hath been adjudged, that he who takes 
(4)3.Inft.1ro, off a ſhrowd (5) from a dead corpie, may be indicted as 
12. Co. 113- having ſtolen it from him who was the owner thereof when 


It Fat it was put on; for a dead man can have no property. 


Hale 290. and 8. Mod. 249. that a property muſt be proved in ſcmebody at the trial, 


or it ſhall be preſumed in the priſoner trom his plea of not guilty. 


Sec. 47. And there is a ſpecial caſe wherein it is ſaid, that 
: a man may commit larceny by the taking of things where- 
(. H. 6. 43. of the abloiute property is in himſelf; as if A. (e) deliver 
5. eee gods to B. being a taylor or carrier, &c. and afterwards, 
C. E1iz. 336. with an intent ta make him anſwer for them. fraudulently 
S. F. C. 26. and ſecretly take them away; for B. had a ſpecial kind of 
. Int. 112. property in the goods ſo delivered to him, in reſpect whercot 
21. ©: 103. if aſtranyeri{d) had ſtolen them, he might have been indicted 
r generally as having ſtolen B. 's goods, and the injury is alto- 
gether as great, and the fraud as baſe, where they are taken 

away by tuc very owner. : 

| 8 
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As to THE SIXTH POINT, viz. Of what value the goods 
to'en mult be. 


| 22. Aſſ. . 
Sec. 48. If they be but of the value of twelve pence, or R rl 


under, the offence can be but petit larceny. : 8. F.0 
2. Roll. 78. Dalt. c. 101. 2. Inſt. 189. Eely. 68. 4. Com. 238. 


Set, 40. Xet if two perſons, or more, together, ſteal 8. P. C. 24. 
oods above the value of twelve pence, every one of them 22 c. 101. 
is guilty of grand larceny, for each perſon is as much an em. 36. 
offender as if he had been alone. 


Sect. 50. Alſo it ſeems the current opinion of all the S. P. ©. 24. 
o/d books, that if one at ſeveral times ſteal ſeveral parcels of 1. Hale 531. 
goods, each under the value of twelve pence, but amount- Da * 
ing in the whole to more, from the ſame perſon, and be, Keb. ee 
found guilty thereof on the ſame indictment, he ſhall have ; 
judgment of death as tor grand larceny. 


+ S:@. 51. But the ſeverity of this rule of law is now ob- petrie's Cafe, 
ſolete; and it ſeems to be ſettled, that the value of the pro- Caſes in Cro. 
perty ſtolen muſt not only be, in the whole, of ſuch an Law 239. 

amount as the law requires to conſtitute grand larceny, 200 0 bs 
but that the ſtealing muſt be to that amount at one and 33 
the ſame particular time; for things ſtolen at different 
times are, in fact, different acts of ſtealing ; and no num- 
her of petit larcenies will amount to a grand larceny, nor 
any number of grand larcenies, where it depends on the 


value of the property ſtolen, to a capital offence. 


As to THE SEVENTH POINT, viz. Where the offence 
of larceny may be tried. 


Sef7, 52. It is Certain, that he who ſteals my goods in 13. Edw. 4. 3. 
the county of B. and carries them to the county of C. may . C. 61. 
be indicted or appealed in the county of C. as well as that of 3; Am 84 
B.; becauſe the poſſeſſion ſtill continuing in me, every mo- B. Cor. Oo 
ment's continuance of the tretpaſs is as much a wrong, and 1. Hale 5570 
may come under the word cep:t as much as the firſt taking; 3+ Int. 113 
yet a pirate carrying the goods whereof he robbed me at 
fea into any county, cannot be indicted for felony there, 
becauſe the original taking was not ſuch a felony wheicof 


ic common Jaw takes cognizance. 


+ Set. 5 3. By 14. Geo. 3. c. 31. 1.4. it is recited, © that 
whereas it frequently happens in both parts of the United 

Kingdom, that perſons having ſtolen or otherwiſe feloniouſly 2 
taken away money, cattle, goods, or other effects, carry the 
lame into the other pait of the United Kingdom, and there 
| have 
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have the ſaid money, cattle, goods, or other effects, in their 
poſſeſſion or cuſtody; and doubts have been entertained, 
whether they could be indicted and tried in that part of the 


Perſons who 
ſhall have 
ftolen money, 
&c. in either“ 
part of the 40 
United iing- ,, 
dom, may be 
indicted for 
theft. 40 
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C66 
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United Kingdom, as the original offence was not there 
committed; and enacted, * That, if any perſon or perſon 


having ſtolen, or otherwiſe felonioufly taken woney, cattle, 
goods, or other effects, in either part of the United King. 
dom, ſhall afterwards have the ſame money, cattle, g00ds, 
or other effects, or any part thereof, in his, her, or their 
poſſeſſion or cuſtody, in the other part of the United 
Kingdom, it ſhall and may be lawful to indict, try, and 
puniſh ſuch perſon or perſons for theft or larceny in 
that part of the United Kingdom where he, ſhe, or they 
ſhall ſo have ſuch money, cattle, goods, or other effects, 
in his, her, or their poſſeſſion or cuſtody, as if the ſaid 
money, cattle, goods, or other effects, had been ſtolen in 
that part of the United Kingdom.” 


+ Sect. 54. By 13. Geo. 3. c. 31. ſ. 5. it is further enacted, 
That if any perſon or perſons, in either part of the 
United Kingdom, ſhall hereafter receive or have any 
moncy, cattle, goods, or other effects, ſtolen, or otherwiſe 
feloniouſly taken, in the other part of the United King— 
dom, knowing the ſame to be ſtolen, or otherwiſe felo— 
niouſly taken, every ſuch perſon or perſons ſhall be liable 
to be indicted, tried, and puniſhed for ſuch offence in that 
part of the United Kingdom where he, ſhe, or they ſhall 
fo receive or have the ſaid money, cattle, goods, or other 
effects, in the ſame manner, to all intents and purpoſes, 
as if the ſaid money, cattle, goods, or other effects, had 


been originally ſtolen, or otherwiſe feloniouſly taken, iu 


that part of the United Kingdom.” 


As to THE EIGHTH POINT, dig. In what caſes Simple 


Grand Larceny 1s excluded from the benefit of clergy. 


SIMPLE GRAND LARCENY is excluded from the benefit 


of the clergy in the tollowing calcs, 


Poſt. 220. 


Poſt. 221. 


+ Sed. 5. FirsT, In horſeftealing, by 1. Edw. 6. c. 12. 
2. and 3. Edw. 6. c. 33. and 31. Eliz. c. 12. 


+ Sect. 56. SECONDLY, In ſtealing ſheep and other cattle, 


by 14. Geo. 2. c. 6. and 15. Geo. 2. C. 34. 


Poſt. 222. 


+ Set. 57. THIRDLY, In ſtealing woollen goods from 
tenter-grounds in the night-time, by 22, Car. 2. c. 5. 


- 


+ $8, 
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Sear. 58. FouRTHLY, In ſtealing linen or cotton Poſt. 223. 

goods from bleaching or printing grounds, by 18, Geo. 2. 

e. 2% 


Sed. 50. FIFTHLY, In ſtealing to the amount of forty Poſt. 225. 
ſhillings out of any ſhip, barge, lighter, boat, veſſel, or craft, 
on any navigable river, by 24. Geo. 2. c. 45. 


+ Sec. 60. SIXTHLY, In ſtealing from ſhips wrecked Poſt. 227. 
or in diſtreſs, by 12. Ann. c. 18. or 26. Geo. 2. c. 19. 


Se. 61. SEVENTHLY, In ſtealing naval ſtores, by Poſt. 228. 
31. Eliz. c. 4. en. 2. e. 5. 


+ Sect. 62. EIGHTHLY, In ſtealing letters, by 7. Geo. 3. Poſt. 229. 
c. 50. 


+ Se. 63. NiIxTHLY, In indictments in a foreign Poſt. 230, 
county, by 3. and 4. Will. and Mary, c. 1. 


- + Sed. 64. And all theſe ſeveral ſtatutes I ſhall proceed 
more fully to conſider in the continuations of this Chapter. 
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CHAPTER THE THIRTY-THIAB 


_ CONTINUED. 


or HQRSESTEALING. 


+ Seck. 1. B VI. Edw. 6. c. 12. ſ. 10. No perſon or 
: „ perſons that ſhall be in due form of law 
attainted or convicted for telonious ſtealing of horſes. 


& geldings, or mares, ſhall be admitted to have or enjoy 


<* the privilege or benefit of his clergy.” 


+ Sec. 2. But it was doubted whether the Legiſlature 
intended by this ſtatute to Ceprive theſe of clergy who 
ftole only one horſe, mare, or gelding; and thereiore by 
2. and ;. Edw. 6. c. 33. All and ſingular perſon and 
„ perſons feloniouſly taking or ſtealing any horte, gelding, 
& or mare, ſhall be put from clergy, in like manner aud 
„ form as though he or they had been indicted or appealed 
„for telonicus ſtealing of two horſes, two geldings, or 


„two mares of any other, and thereupon found guilty.” 


Fofter's 
Crown Law, 


3727 373» 


+ Sed. 3. By 31. Eliz. c. 12. ſ. 5. it is enacted, That 
© not only all acceſſaries before ſuch felony done, but allo 
all acceſſaries after iuch felony, ſhall be deprived and put 
* from all benefit of their clergy, as the principal by ſtatute 
„ heretofore made, is, or ought to be.“ 


+ Set. 4. It was agreed by all the judges, at a conſerence 


in Eaſter J erm, in the ſecond of Queen Anne, that this 


ſtatute extends only to ſuch perſons as were, in judgment 
of law, acceſſaries at the time the act was made, namely, 


acceſſaries at common law; not to ſuch as are made ac- 
ceiiaries by ſubſequent ſtatutes : and therefore a perſon 


knowingly receiving a fo/en horſe, is not ouſted of his clergy 
by this ſtatute ; but he is puniſhable as a receiver of ftolen 
goods by 3. and 4. Will. and Mary, c. g. 
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CHAPTER THE THIRTY-THIRD 
CONTINUED, 3 
4 
STEALING SHEEP axp oTHer CATTLE. 1 


+ Se. 1. BY 14. Geo. 2. c. 6. © If any perſon or perſons \ 
„ ſhall, at any time, feloniouſly drive away, 
« or in any other manner feloniouſly ſteal one or more 
« theep, or other cattle, of any other perſon or perſons 3 
« whatſoever, or ſhall wilfully Kill one or more ſheep or : 
et other cattle of any other perſon or perſons whatſoever, 
« with a felonious intent to ſteal the whole carcale or car- 
« caſes, or any part or parts of the carcaſe or carcaſes of | 
« any one or more ſheep or cther cattle that ſhall be ſo | 
« killed, or ſhall affiſt or aid any perſon or perſons to com- 
mit any ſuch offence or offences; then the perſon or 
« rerſons guilty of any ſuch offence ſhall be adjudged 
« guilty of felony, and ſhall ſuffer death as in caſes of 
« telony, without benefit of clergy.” 


A « 


+ Sect. 2. But as all penal ſtatutes muſt be conſtrued 2. Com. 38; 
ſtrictly, theſe general words, ** or other catile, were looked 
upon by the judges as much too looſe to create a capital 
offence, and the act was held to extend to ſheep only; and 
therefore by 15. Geo. 2. c. 34. it is declared, That the 1 
« above act was meant and intended, and hall be conſtrued, | 
« deemed, and taken to extend to any bull, cow, ox, ſteer, 
« bullock, heifer, calf, and lamb, as well as theep, and to 
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% no other cattle whatſoever.” 

+ Sec. 23. It hath been determined upon this ſtatute, Co-ke's Caſe, | ilk 
that the word “ heifer”” is uſed in the act in contradiſ- Caſes in Cro. —_ 
tinction to the word cow; and therefore an indictment Taw. 99. 4 
for ſtealing à cow is not ſupported by evidence that the ö 
animal ſtolen was a beaſt of the ox kind, called a heifer, 1 
never having had a calf. 1 


CHAP- 4 


CHAPTER THE THIRTY-THIRD 


CONTINUEDs 


O F 


LARCENY FROM TENTER GROUNDS. 


+ Sed. 1, BY 22. Car. 2. c. 5. ſ. 3. No perſon or per- 

* ſons who ſhall be indicted for telonious 
cutting and taking, ſtealing, or carrying away of any 
cloth or other woollen manufactures from the rack or 
« tenter in the night-time, and be thereupon found guilty, 
„ ſhall be admitted to have the benefit of his or their 
. | 


+ Se. 2. But by 22. Car. 2. c. 5. f. 4. it is provided, 
hat it ſhall and may be lawful for the judges or juſtices 
* of the court before whom ſuch offender tha!l be arraigned 
* and condemned, at their diſcretion, to grant a reprieve 
“ for the laying of execution of ſuch offender, and to cauſe 
* ſuch offender to be tranſported for ſeven years.“ 


I Seck. 3. And by 22. Car. 2. c. 5. ſ. 4. it is further enacted, 
That if ſuch offender ſhall refuſe to be fo tranſported, or 
« after ſuch tranſportation ſhall return or come again into 
% Hug land, Wales, or Berwick upon Tweed, within the time 
& aforeſaid, ſuch perſon ſhall be put to execution upon tlie 
« judgment fo given and pronounced againſt him.” 


CHAP- 


CHAPTER THE THIRTY-THIRD 


CONTINUED. 


O F 


LARCENY FROM BLEACH GROUNDS. 


+ Se8; 3. BY 18. Geo. 2. c. 27. © All and every perſon 

| % and perſons who ſhall, by day or night, 
« fcloniouſly ſteal any linen, fuſttan, callicoe, cotton, 
« cloth, or cloth worked, woven, or made of any cotton 
« or linen yarn mixed, or any thread, linen, or cotton 


« yarn, linen or cotton tape, incle, filleting, laces, or | 


« any other linen, fuſtian, or cotton goods or warcs 
« whatſoever, laid, placed, or expoſed to be printed, 
« whitened, bowked, bleached, or dried in any whitening 
« or bleaching croft lands, fields, or grounds, bowking- 
© houſe, drying-houſe, printing houſe, or other building, 
% ground, or place, made uſe of by any callico-printer, 
& whitſter, crofter, bowker, or bleacher, for printing, 
« whitening, bowking, bleaching, or drying of the ſame, 
« to the value of ten ſhillings, or who ſhall aid or affiſt, 
ce or ſhall wilfully or maliciouſly hire or procure any other 
e perſon or perſons to commit any ſuch offence, or who 
“ ſhall buy or receive any ſuch goods or wares fo ſtolen, 
© knowing the fame to be ftolen as aforeſaid, ſhall ſuffer 


& death without benefit of clergy.” 


+ Secz. 2. But by 18. Geo. 2. c. 27. ſ. 2. it is provided, 
© That in caſe the judge or court by and before whom 
any ſuch offender or offenders ſhall be tried and con— 
« yicted, ſhall think it reaſonable, upon the circumſtances 
of the caſe, that ſuch off nder or offenders, or any of 
« them, inſtead of ſuffering death, ſhould be tranſported, 
« it may be lawful to and for ſuch judge and court, inſtead 
„of giving judgment of death againſt ſuch offender or 
„offenders, as in Caſes of felony without benefit of clergy, 
to order ſuch offender or offenders to be tranſported for 


* the ſpace of fourteen years.” 
Set. 
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Or LARCENY From BLEACH GROUNDS. Bk. 1, 
+ Se. 3. By 18. Geo. 2. c. 27. ſ. 3. If any ſuch 


© offender or offenders, who ſhall be ſo ordered for tranſ. 
« portation, ſhall break gaol or eſcape thereout before ſuch 
& tranſportation, or ſhall return into, and be at large 
«© within, any part of Great Britain, without lawful cauſe, 
« before the expiration of the ſaid term of fourteen years, 
« all and every ſuch offender or offenders, being thereof 
c lawfully convicted, ſhall ſuffer death as felons, and ave 


« execution awarded againſt them, as perſons attainted of 


« felony, without benefit of clergy.” 
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CHAPTER THE THIRTY-THIRD 


CONTINUED, 


TARCENY vrox NAVIGABLE RIVERS. 


+ CA, 1. BY 24, Geo. 2. c. 45. © All and every perſon 
or perſons that jhail at any time ſteal any 
«© goods, wares, or merchandize, of the value of forty ſhil- 
lings, in any ſhip, barge, lighter, boat, or other veſſel or 
« craft, upon any navigavle river, or in any port of entry 
« or diſcharge. or in any creek belonging to any navigable 
river, port of entry or diſcharge. within the kingdom of 
% Great Britain; or ſhall felonioufly ſteal any goods, wares, 
« or merchandize, of the value of forty ſhillings, upon any 
« wharf or key adjacent to any navigable river, port of 
entry, or diſcharge; or ſhall be preſent. aiding, and aſ- 
« fiſting in the committing any of the offences aforeſaid, 
« being thereof convicted or attainted, or being indicted 
& thereof ſhall of malice ſtand mute, or will not directly 
« anſwer to the indictment; or thall peremptorily challenge 
« above the number of twenty perſons returned to be of 
the jury, ſhall be excluded from the benefit of clergy.” 


And upon this ſtatute the following determinations have 
been made. 


Sf, 2. It has been ruled on the trial of an indictment Grimes Caſe, 
on this ſtatute, that Portugal moncy not made current by pro- Maiditone 
clamation, but current by tacit conſent, is not “ goods, Lent Auges 


«c 3 „ | 1 p 1752. 
wares, or merchandize,” within the meaning of this law. potter ES 


+ Se&7. 3. So alſo where the indictment was for ſtealing, ... Coſe, 


ſundry articles of wearins apparel, value twenty-one ſhil- Caſes Cro. 
lings, and two dollars, value nine ſhillings, and two grinens, Law ad edit. 
from on board a ſhip lying in the river Thames, it was held, 30. 

that the dollars and the guineas, being money, were not within 

the act, and that as the value of the wearing apparel did not 

amount to forty ſhillings, the priſoner was not ouſted by 

this ſtatute of the benefit of clergy. 


+ Se. 4. It ſeems alſo, that the ſtealing of bank notes Nhe Calc of 


. : Morris, 
from on board a veſſel in a navigable river would not be ee 


within this ſtatute, becauſe bank notes are not included Law 308. 
Vol. I. Q_ within 
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LARCENY on NAVIGABLE RIVERS. Bk. I. 


within the meaning of goods and chattels although by 
the ſtatute 2. Geo. 2. c. 25. 1. 3. the ſtealing of bank notes 
is made felony “ of the ſame nature, and in the fame de- 
„ pree, and with or without the benefit of clergy, in the 
„ fame manner as it would have been if the oftender had 
„ ſtolen, or taken away by robbery, any other goods of like 
« value with the money due on ſuch notes, &c.“ 


+ Sef. 5. It has alſo been held, that evidence of a loaded 
arge in navigating down the 7 hames being likely to fink, 
and that the bargeman 1n order to avoid the danger, un- 
loaded part of the cargo into a long boat, and carried both 
the barge and the boat into Limehouſe Dock, where the boat 
with her lading was left aground by the efflux of the tide, 
and in ſuch fituation ſtolen in the night time from her 
moorings, will not maintain an indictment, charging the 
offence to have been committed “ on the navigable river 
« Thames ;"” but perhaps it would have been ſufficient if the 


indictment had, in the language of another part of the ſta- 


tute, charged the ſtealing from a boat in a certain creek 


„belonging to the navigable river Thames.” 
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CHAPTER THE THIRTY-THIRD 


CONTINUED, 


LARCENY From WRECKS. 


+ Se. 1. BY 12. Ann. ſt. 2. c. 18. ſ. 3. © If any perſon 


or perſons ſhall ſteal any pump belonging 
« to any ſhip or veſſel ſhipwrecked or in diſtreſs, of ſhall 
„ be aiding or abetting in the ſtealing ſuch pump, ſuch 
« per{on or perſons ſhall be and are hereby made guilty of 
« felony without any benefit of his, her, or their clergy.” 


+ Ser. 2. By 26. Geo. 2. e. 19. f. 1. If any perſon 
&« or perſons ſhall plunder, ſteal, take away or deſtroy any 
« goods or merchand1zes or other effects from or belong- 


. & ing to any ſhip or veſſel of his majeſty's ſubjects, or others, 


„ which ſhall be in diſtreſs, or which ſhall be wrecked, 
« loft, ſtranded or caſt on ſhore, in any part of his ma- 
„ jeſty's dominions (whether any living creature be on 
«© board ſuch veſſel or not) or any of the furniture, tac- 
« kle, apparel, proviſions, or part of ſuch ſhip or veſſel ; 
« then {ſuch perſon or perſons ſo offending ſhall be deemed 
6 guilty of felony, and ſhall ſuffer death as in caſe of felony 
« without benefit of clergy.” 


+ Se. 3. But by 26. Ged. 2. c. 19. 1. 1. it is pfovided, 
« That when goods or effects of ſmall value ſhall be ſtranded, 
« loſt, or caſt on ſhore, and ſhall be ſtolen without circum- 
«* ſtances of cruelty, outrage, or violence, then and in ſuck 
«© cafes it thall be lawful for any perſon or perſons to pro- 
« ſecute for ſuch offence by way of indictment for petit lar- 
ceny, and the offender, being thereof lawfully convicted, 
„ ſhall ſuffer ſuch puniſhment as the law in caſes of petit 


« larceny does enjoin or require.“ 


+ Se. 4. But the offence of plundering or deſtroying 
ſhips wrecked cr in diſtreſs being more particularly ſet forth 
in treating of Felonies by Statute, we ſhall refer to what 19 
there ſaid for further information on this ſubject. 
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CHAPTER THE THIRTY-THIRD 


CONTINUED, 


 LARCENY or MILITARY ARD NAVAL STORES. 


+ Sed. 1. V 31. Eliz. c. 4. © If any perſon or perſons 


«c 
40 
c c 
cc 
4 
cc 
<6 
c 
«c 
cc 
cc 
66 


4 
cc 
40 


6 


40 
65 


.cc 


«c 
£5 


A þ © having thecharge or cuſtody of any armour, 
ordnance, munition, thot, powder, or habiliments of war 
of the queen's majeſty's, her heirs or ſucceſſors, or of any 
victuals provided tor the victualling of any ſoldiers, gun- 
ners, mariners or ploneers, ſhall for any lucre or gain, 
or wittingly, adviſedly, and of purpoſe to hinder or im- 
peach her majeity's ſervice, emhezzle, purloin, or 
convey away any of the ſaid armour, ordnance, mu- 
nition, ſhot, or powder, habiliments of war, or victuals, 
to the value of twenty ſhillings at one or ſeveral times; 
then every ſuch offence ſhall be judged felony, and the 
offen der or offenders therein tried, proceeded on, and 
ſuffer as in caſe of felony.“ | 


+ Sect. 2. But by 31. Eliz. c. 4. ſ. 7. it is provided, 
That none ſhall be impeached for any offence again!: 
this ſtatute, unleſs the ſame impeachment be proſecuted or 
begun within the year next after the offence done.“ 


+ Seat. 2. By 31. Eliz. c. 4. ſ. 2. it is alſo provided, 

That this act nor any thing therein contained, nor any 
attainder or attainders of any perſon or perions for any 
offence made felony by this act, ſhall create any forfeiture 
of tenements or hereditaments any longer than during 
his or their lite or lives; or make any corruption of blood, 
or lots of dower.“ | 


+ Scct. 4. But by 22. Car. 2. c. 5. reciting, that many 


perſons were the more emboldened to commit the offences 


created by 31. Eliz. c. 4. in reſpect that, in tho!te caſes, the 
benefit of clergy is allowed by law, IT 1s ENACTED, © That 


10 
«c 
cc 


no perfon or perſons who ſhall be indicted for any of- 
fence committed againſt the ſaid ſtatute of 31. Eliz. c. 4- 
or ſhall feloniouſly ſteal or embezzle any of his majeſty's 
fails, cordage, or any other his majeſty's naval ſtores, to 
the value of !wenty//b'llings, and be thereup en found guilty, 
ſhall be admitted to have the benefit of his or their 
clergy, but utterly be excluded theicof, &c.“ 
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CHAPTER THE THIRTY-THIRD 


CONTINUED. 


LARCENY Or LETTERS. 


+ Sect. 1. BY 7. Geo. 3.c. 50. ſ. 2.* If any perſon or per- 3c P24. page 
6 ſons whatever tha'l ſteal and take out of any 251. as to the 

« mail or mails, or from or out of any bag or bags of letters 94-nce vt rub- 

« ſent or conveyed by the poſt, or from or out of any poſt- An * 

© Office or houſe, or place tor the receipt or delivery of 

« Jetrers or packets ſent or to be ſent by the poſt, any letter 

&« or letters, packet or packets, fuch offender or offenders 

« thall ſuffer death without clergy,” 


Q 3 C- 


+ 


But ſee the 
pre inble to 
25. lien. 8. c. 3. 
4. Hwk. Pb. C. 
ch, 33+ lo 80. 


Voor 50, 
1. Hale 536. 
2. Hale 349. 


CHAPTER THE 'THIRTY-THIRD 


CONTINUED. 
LARCENY in a FOREIGN COUNTY. 


+ See. 1. BY 3. & 4. Will. & Mary, c. 1. it is enacted,“ That 

« if any perſon or perſons hereafter be indicted 
* of felony in ſtealing of any goods or chattels in any county 
« within the realm of England, dominion of Wales, or town 
„of Berwick upon Tweed, and thereof be convicted or at- 
“ tainted, he or they ſhall be totally excluded from having 
the benefit of his or their clergy, if it appear upon evi- 
& dence or examination before the juſtices that the ſaid 
„goods or chattels were taken by robbery or burglary, or 
in any other manner in any other county, whereof if ſuch 
„ perſon or perſons had been convicted by a jury of the 
& ſaid other county, he or they are excluded by virtue of 
* this or any other act from having the benefit of his or 
* their clergy.” | 


+ Sect. 2. It hath been holden, that if a perſon who has 
taken goods by robbery or burglary in one county be indict- 
ed tor /arceny of thoſe goods, and they are found to be of the 
value of ten-pence only, he ſhall have his clergy in the ſoreipn 
county; although if he had been indicted of the robbery or 
burglary in the proper county, he would have been exclud:d 
from cicrgy, | | 1 | 
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CHAPTER THE THIRTY-THIRD 


CONTINUED. 


O F 


FETIT LARCEMS 


Jeck. 1. AND now we are come to PETIT LARCENY,which 7: Hale 503. 
ſeems to agree with grand larceny in all the par- Folter 23. 

ticulars abovementioned, except only the value of the goods ; 

{o that wherever an offence would amount to grand lar- 

ceny if the thing ſtolen were above the value of twelve- 

pence, it is petit larceny if it be but of that value or under. 


| 
$22. 2. And if one be indicted for ſtealing goods to the Bro. Cor. $4, | 
value of ten ſhillings, and the jury find ſpecially that he is 184. | 
guiliy, but that the goods are worth but ten-pence, he ſhall *: f C. 24. 
not have judgment of death, but only as for petit larceny. 8 pics 
Hetley 66. 

+ Sed?. 3. And there are no acceſſaries in petit larceny ; Cg ” 1 
and therefore if two be indicted, one for privately ſtealing pam Evans 16 
from the perſon a bandkerchief to the value of rwelve-pence, Foſter 33. 
and the other for receiving it, and the principal be found 
guilty to the value of ten-pence only, the acceſſary ought to 
be diſcharged, So if the principal be charged with grand 


larceny, and the jury find the value to be only ten-pence, 
the acceſlary ought be diſcharged. 4 


Sect. 4. It ſeems, that all petit larceny is /e/ony, and Bro. Cor. 2. 
conſequently requires the word felon'ce in an indictment 219. 
for it. Vet it is certain, that it is not puniſhed with the! lade 830. 
5 . a Y . . 3· Inſt. 228. 
loſs of life or lands, but only with the forfeiture of goods 8, p. C. 45 
and chattels, and whipping, or other corporal puniſhment. 


+ Sef. 5. But it is enacted by 4. Geo. r. c. 11. and 
6 Geo. 1. c 23. That where any perſon or perſons ſhall 
be convicted of grand or petit larceny, &c. who by the 
« law ſhall be intitled to the benefit of clergv. and liable 
« only to the penalties of burning in the hand or whip- 
* ping, it ſhall and may be lawful for the Court before 
« whom they are convicted, or any Court held +t the fame 
* or any other place with the like authority, if they think 

Q 4 60 fit, 


2 


Or PETIT LARCENY. TH, 


« fit, to order ſuch offenders to be tranſported for the ſpacy 
& of ſeven years.“ 


+ Sect. 6. And at the common law, a conviction of 
petit larceny prevented the party from giving evidence as a 
witneſs in any court of juſtice; but by the 31. Geo. 3. c. 35. 
it is enafted ,* I] hat no perſon ſhall be an incompetent wiz. 
„ neſs by reaſon of 2 conviction for petit larceny.“ 
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CHAPTER THE THIRTY-FOURTH, 


O F 
nnn 


Mir or complicated larceny is fack 3 as hath a farther 
degree of guilt in it, as being a taking, 


r. From the perſon of a man, or Prin. P.L. 213, 


2. From his houſe. 


LARCENY from the . of a man either puts him in 
fear, and then it is called RoBBERY ; or does not put 
hin in fear, and then it is called barely, LARCENY from the 


perſon. 


RoBsERY is a felonious and violent taking away from 
the perton of another, goods or money to any value, putting 


Jum in fear. 
3. Inſt. 68, 


In the explication whereof, I ſhall conſider the following 1. Hale 531. 


particulars : 


1. What taking away will ſatisfy the word cepit in an in- 
dictment for this offence, 


** 


2. What mall be ſaid to be a taking away from the 


3. What kind of taking ſhall be ſaid to be violent. 
4. In what reſpects robbery differs from other larcenĩes. 


5, In what caſes robbery, whether from the perſon of ano- 
ther or from his houſe is excluded from the benefit of clergy. 


As to THE FIRST POINT, viz. What taking away will 
-atisfy the word cept in an indictment for robbery. 


Se. 1. It ſeems clear, that he who receives my money 7 Kb 


by my delivery, either whilſt I am under the terror of his Halt. &. 100. 
allault, or afterwards while J think myſelf bound in con- S. P. C. 27. 


ſeience to give it to him by an oath to that purpoſe, _ ton 34. 


68. 
N 11 wy tear I was compelled by him to take, may, 2 F. Cor. 464. 


| 
| 
: 


234 e. Bk:1, 


the eye of the law, as properly be ſaid to take it from me, 
as he who actually takes it out of my pocket with his own 
hands. 


3. Inſt. 60. Sec. 2. Neither can he who has once actually complex. 
ed the offence, by taking my goods in ſuch a manner into 
his poſſeſſion, afterwards purge it by any re-delivery — 
he outrage offered to the rights of ſociety doth not 

(a) Prin. P. L. Vary in its nature, becauſe ineffectual in its conſequences aq. 

"i Therefore where a robber, having taken a purſe, returned 
it again, ſaying, © If you value your purſe, take it and gire 

| «© me the contents ;** but was ſeized before the money was 

(4) Pear'sCaſe, re-delivered ; he was found guilty (b) ; for the continuance 

Cafes C. E. of the property in the poſſeſſion of the robber is not required 


(5 3-Inft. 69. by law (c). 


c.. Sect. 3. But he who only attacks me in order to rob me, 

Cromp. 34. but does not take my goods into his poſſeſſion, though he 

Dalt. c. 100. go ſo far as to cut off the girdle of my purſe, by reaſon 

1. Hale 332. whereof it falls to the ground, is not guilty of robbery ; but 
highly puniſhable at the common law by fine and impriſon- 
ment, &c. for ſo enormous a breach of the peace. 


+ Se. 4. This common-law puniſhment not proving 
ſufficient to deter offenders, it is made felony by 7. Geo. 2. 


c. 21. to aſſault another with an intention to rob hin,” 


See poſt. (4) And to cruſh the offence of robbery in its earlieſt 
** Felomes by ſtage, it is enacted by 23. Geo. 3. c. 88. © That whoever 
PRArut?. „ ſhall be apprehended, and any piſtol, hanger, eutlaß, 
© bludgcon, or other offenfive weapon, ſhall be found up- 
on him, with intent feloniouſly to aſſault any perſon, 


(„ce Vol. it. © he ſhall he decmed and puniſhed as a rogue and vags- 
Bs Vavrants.”' CL bond (e).“ ' 


1. Hale 333, See. 5, Vet in ſome caſes a man may be ſaid to rob me, 
534,537. where in truth he never actually had any of my goods in 
1. Ade. 11. hig poſſeſſion; as where I am robbed by ſeveral of one gang, 
3 5 and ane of them only takes my money; in which caſe, in 
Bult. . 10. Judgment of law, every one of the company ſhall he ſaid to 
take it, in reſpect of that encouragement which they give to 

another, through the hopes of mutual aſſiſtance in their en- 

terprize ; Nay, though they mils of the firſt intended prize, 

and one of them afterwards ride from the reſt, and rob a 

third perſon in the fame highway without their knowledge, 


out of their view, and then return to them, all are guilty 


of robbery, for they came together with an intent to 6b, 
and to aſſiſt one another in fo doing. 


As 


a SST 7 


As to THE SECOND POINT, biz. What ſhall be ſaid to 
be taking away from the perſon, 


$:. 6. Not only the taking away a horſe from a man 8 9 PR 
whereon he is actually riding, or money out of his pocket, Crom. , W 
but alſo the taking of any thing from him openly and be- Palt. c. 100. 
fore his face, which is under his immediate and perſonal 5. Inſt. 69. 
care and protection, may properly enough be ſaid to be a . Hale 533- 
taking from the perſon : and therefore he who having firſt gy . 
aſſaulted me takes away my horte ſtanding by me, or having Carth. 143. 
ut me in fear drives my cattle in my preſence out of my B. R. H. 107. 
paſture, or takes up my purſe which in my fright I caſt into a Strange 1015. 
ich fell f head b ſer- Douglas 192. 
buſh, or my hat which fell from my head, or robs my Jer 0 2 
: 1 | . UMYyNS 478. 
vant of my money before my face, may be indicted as having 
taken ſuch things from my perſon. 


+ 8:2. ). But the taking muſt be ſubſequent to the fear; , 1,0. 68. 
for fear is the diſtinguiſhing ingredient between robbery and 2. Roll. 154. 
other larcenies. I berefore where a thiet clandeſtinely ſtole 1. Hale 535. 
a purſe, and, on its being diſcovered in his cuſtody, de- 3 
nounced vengeance againſt the party if he ſpoke of it, and 8 Kay 
then rode away, it was held to be imple larceny only, and 72 
not robbery; becauſe the fear excited by the menaces of 
the thief, was ſubſequent to the act of taking the purſe. 
do where ſeveral men find another apparently intoxicated, 
and ſwearing he ſhall go home, they drag, abuſe, kick him, 
and clandeſtinely take his money, this 1s no robbery ; tor no 
demand 1s made of money, nor any tear excited for the pur- 
pole of obtaining it. 


As to THE THIRD POINT, viz. What kind of taking ſhall 
be ſaid to be violent. 


Set. 8, Wherever a perſon affaults another with ſuch , Hale 5335 
circumſtances of terror as put him into fear, and cauſe 534. 

him by reaſon of ſuch fear to part with his money, the Crom. 34. 
taking thereof is adjudged robbery, whether there were any Pat. c. 100. 
weapon drawn or not, or whether the perſon aſſaulted de- 
livered his money upon the other's command, or atterwards 
gave it him upon his ceaſing to uſe force, and begging an 
alms; for he was put into fear by his aſſault, and gives him 
his money to get rid of him. | 


I Sec. 9. But it is not nęceſſary that the fat of actual fear porter 128. 
ſhould either be laid in the indictment, or be proved upon 4. Com. 242. 
the trial, it is ſufficient if the offence be charged to be done Donally's | 
violenter et contra voluntatem. And if it appear upon the evi- 8 at 
dence to have been attended with thoſe circumſtances of © ? * 
violence or terror, which in common experience are likely 

o 


r — 
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235 Or ROBBERY. Bl. 7 


to indvce a man to part with his property againſt his con. 
ſent, either for tlic ſafety of his perſon, or for the preſerva 
tion of his character and good name, it will amount 8 
robbery. 
Parbins“s + See. 10. Accordinoly, to ſnatch a baſket f li 
ce | 243 £) 1 0 linen 
. ſuddenly from the head of another; or to pull an ear. 
O. B. 1784. ring from the car of a lady; or if an officer feloniouſſy 
p: 7. take money from a priſoner not to take her to gaol, under 
52 8 colour of authority, &c. without in either caſe having mace 
5 any expreſs demand, have been ruled ſufficient 4% of vile 
Gaſcoizn's to conſtitute the crime of robbery. 


2 


C afc, Cafcs 


* Cro. Law 234. Raym. 297. Dalt. 489. Prin. P. L. 286. 


ys + Sed. Ir. And to obtain property by threatening to 
ot. acguſe another of having been guilty of an unnaturl 
crime, has been held, upon the folemn opinion of all the 
Prin. P. L. 235. judges to be an act ſufficient to raiſe, in the mind of the 
party menaced, ſuch a terror and appreltenſion of miſchicf 
as to conſtitute the offence by putting in fear ; for the lau n 
exirm ſpoliatoris, will preſume fear where there appears to be 
fo uſt a ground for it. 


Nraedanfel's ” Se. 12. But the taking muſt be against the will of 
Ele, Lofter the perſon robbed ; and therefore if A. agree to be robbed 
12148. by B. and A. places himſelf in a certain place for that pur- 


pole, and B. purſuant to the agreement take the goods from 
him by ach ual force, yet it is no robberpy. 


Morden Ciſe, + Sef. 13. But if a perion, knowing a certain highwar- 

Folter 229. man infeſts a particular road, go that road, and, in order 
to detect hin, ſuffer himſelf to be robbed bv him, the pro- 
perty ſhall be conſidered as taken not anly from his perſon, 
butagainſt his will. 


From. 24,20 Sed. 14. And fome have gone fo far as to hold, that if a 
ec. 1099. man meeting another going with his goods to market in or- 
der to ſell them, compel him to fell them to him againſt his 
weill, he is guilty of robbery, though he give for them more 


than they are worth: But perhaps this opinion 1s too ſevere, 


becauſe the grievance to the varty feems rather to proceed 
from the pcrverfſcnets of his humour, than irom any real mh 
jury done to him ; and there ſeems to be no fuck enormity un 
the intention of the wrong doer as is implied in the notion 
of felony. . 

r 15. However it is certain, that the claim of pro- 


perty in the thing taken away, without any colour, 38 n 
anner Of EXCUIC. | Fg 


Ch. 34. 
As to THE FOURTH POINT, viz. In what reſpects rob- 
bery differs from other larcen12s, | 


Or ROBBERY: 23 


dect. 16. FIRST, No other larceny ſhall have judgment ., .,. 1 

. 4. 13 7 bh 7 * 1 Ms 5 © 21 * 

of death, unlefs the thing ſtolen be above the value ot ee Cem. 33. 
ect; bur robbery ſhall have ſuch judgment, how {mall Dair. c. 100. 


{oeyer the value may be of the thing taken away, 


gelt. 17. SECONDLY, Other larcenies, whether from 3 
_ - KY Ci {ge 7 Is 

the perſon or not, ſhall not be ſuppoicd to be done with “ 
violence or terror, but robbery 1s always laid as done on 
an affault with violence, and putting the party in fear, (a) (a) Vide a 
which is properly thus expreſſed in an indictment, 4 pci/524 Yee. . 
. S. violenter et felonicè cepit et aſportavil, iu maginm Predict 
1 „S. terra ome 


- $:9. 18. TurRDLV, But they all agree in this, that the 
offenders had the benefit of clergy at the common law. 


+ As to THE FIFTH POINT, z. In what caſes robberv, 
whether from the perſon of another, or from his houle 1s 
deprived of the benetit of clergy, 1 thall confider in the ſeve- 
ral continuations of the chapter, how far it is deprived of 
clergy in reſpect to 

I. Robbery 11 or near about the highways. 

2. Robbery in a church or chapel. | 

2. Robbery in a dwelling-houſe, by breaking the houſe, 
me owner being thercin and put in fear. | 

4. Robbery in a dwelling-houſe, by breaking the houſe, 
the lamily being therein, though not put in ſear, 

5. Robbery in a booth or tent, the family being therein, 
though not put in fear. | 


6. Robbery in a dwelling-houſe, any perſon being therein, 
and put 1n fear, 

7. Robbery in a dwelling houſe by breaking the fame in 
the day-time, any perſon being therein, 

8. Robbery in a dwelling-houſe, without breaking the 
houſe, any perſon being therein, and put in fear. 

0. Robbery in a dwelling-houſe, by breaking the houſe, 
no perton being therein, and ſtealing to the value of five 


| ſhillings. 


10. Robbery of a mail. 
11. Robbery in a foreign county, 
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CHAPTER THE THIRTY-FOURTH. 


CONTINUED. 


O F 
0 R „ 
| IN OR NEAR 


Tue KING: HIGHW A T. 


+ Sec. 1. BY 23. Hen. 8. c. 1. it is enacted, “ That 

« no perſon or perſons which ſhall be 
* found guilty for robbing of any perſon or perſons in 
or near about the highways ſhall be admitted to the 
*© benefit of clergy.” 


+ Sed, 2. By 4. & 5. Philip & Mary, c. 4. it is enacted, 


** That all and every perſon and perſons that ſhall ma— 
** liciouſly command, hire, or counſel any perſon or per- 
ſons to commit or do any robbery in or near any 
highway, fhall not have the benefit of clergy.” 


Moor 16. + Sed. 3. It is neceſſary, in order to ouſt the offenter 


4. Hale 349. Of his clergy under theſe ſtatutes, to aver in the indictment, 


4. Hawk. ch. that the offence was committed in the highway, or in the 

33. f. 25. king's highway, or near the king*s highway ; for if it be laid 
in the king's ft way leading from London to Jflington,” lie 
ſhall have his clergy. 


The caſe of + $e4. 4. And if the indictment charge the robbery to 
Rich. Stoke- have been committed in the king's highway, and it appears on 
man's, O. B. evidence to have been committed in a private foot path lead- 
May Seſſions ing acroſs the fields to Pancras, or any other place, the ol. 


cn, fender ſhall have his clergy. 


EvRKE 7Ju/lice 

and MonTAGUE Chief Baron. | 

Oatley's Caſe, + Seda. 5. So if an indictment charge the robbery in 

Caſes C.L 47. the king's highway, and the evidence prove that it was 
committed in a houle, the offender ſhall have his clergy. 


ks Hate 336. + Set. 6. But if the offence be committed on the river 
a. Hale 350. Thames, or other public river within the body of a county, 
it may be laid as committed upon the king's highway, tor the 
public ſtreams are highways, and are called Haut freams le 


Koi . 
Hell. 


Ch.34. Or ROBBERY 1x 0x NEAR THE KtxG'S HIGHWAY. 


+ $8. 7. By 3. Will. & Mary, c. 9. which recites that 


wicked and ill-diſpoſed perſons are encouraged to commit 
| .obberies upon men's perſons, by the privilege, as the law 


now is, of demanding the benefit of their clergy, 1T 18 
ENACTED, “ That all and every perſon or perſons that ſhall 


| « rob any other perſon, or ſhall comfort, aid, abet, aſſiſt, 
| « counſel, hire or command any perſon or perſons to com- 
mit any of the ſaid offences, ſhall not have the benefit 

| « of his or their clergy.“ | 


+ Sec. 8. And it has been ruled, that where an indict- 


ment of robbery conſiſted of two counts, the firſt on the 
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Caſe of Dan 
ford & News 


3. Will. & Mary, c. 9. and the other on 23. Hen. 8. c. I. ton, O. B. 


| 2nd it appeared that the robbery was committed in a houſe 


which had been long unoccupied, and only taken for the 
purpoſe of committing the offence, a conviction thereon 
ouſted the offender of his clergy ; for that the 3. Will. and 


Mary, c. 9. applied to all robberies Wherever committed. 


Sept. Seſſion 
1780. 

coram Bur- 
LER Juice. 


CHAP. 
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+ CHAPTER THE THIRTV-FOURTII 


CONTINUED. 


O F 


ROBBERY in a CHURCH or CHAPEL. 


+ Sec. 1. BY 23 Hen. 8. c. 1. f. 3. No perſon or 

ce perſons which ſhall be found guilty for 

< robbing any churches or chapels, or other holy places, 
e ſhall be admitted to the benefit of clergy.” 


4. Hawk. ch. + Sc. 2. It does not appear, that acceſſaries to the crime 

33-075 of ſacrilege are ouſted of clergy by any ſtatute; and certainly 

wy 13. clergy was not taken away from ſacrilege at common law. 

3 

Kely. 59. 69. f Seft . 3. It is ſaid, that no ſacrilege is within this 

But ice poſt. branch of the ſtatute that is not accompanied with an actual 
breaking of the church, &c, 


CHAP- 


+ CHAPTER THE THIRTY-FOURTH 


CONTINUED, 


3 
ROBBERY IN a DWELLING-HOUSE 
BY BREAKING Tue HOUSE, 


THE OWNER BEING THEREIN AND PUT IN FEAR. 


+ Se. I. Y 23. Hen. 8. c. 1. 1. 3. © no perſon of 

« perſons which ſhall be found guilty of 
« robbing any perſon or perſons in their d welling-houſes or 
'+. dwelling-place, the owner or dweller in the fame houſe, 
« his wife, his children, or ſervants, then being within and 
put in fear and dread by the ſame, ſhall be admitted to 


« clergy.” | 
+ See. 2. By 4. & 5. Philip & Mary, c. 4. © Every per- 


„ fon and perſons who ſhall maliciouſly command, hire, or 


** counſel any perſon or perſons to do any robbery in any 
„ dwelling-houſe or houſes, ſhall not have the benefit of 


e 


Vor., I. K CHAP-= 
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2. Hale 354, 
roſter 108. 


Cates Cro, L. 


354. 


2. Hale 354. 


„ Hale 354. - 


+ CHAPTER THE THIRTY-FOURTH 
CONTINUED, 
5 We x 
ROBBERY IN A DWELLING-HOUSE 
BY 0 THE HOUSE, 


THE FAMILY BEING THEREIN THOUGH NOT PUT IN FEAR. 


+ Sed. 1. BY F. & 6. Edw. 6. c. 9. If any perſon or 

„ perions ſhall be found guilty for robbing 
Jol any perſon or perfons in any part or parcel of thei; 
13 dwelling- houſes or dwelling- places, the owner or dweller 
« inthe fame houſe, or his wife, his children, or ſervants, ra 


ing then within the lame houſe or place where the robber 


« and felony is committed and done, or in any other wa 
& within the precinc of the {ſame houte or dwelling- place, the 
« offender ſhall in no wiſe be admitted to clergy, whether the 
« owner or dweller in the fame houſe, his wite or children, 


“then and there being ſhall be ſleeping or waking.” 


+ Se. 2. It is ſaid, that in order to ouſt the offender of 
clergy under this ſtatute, there mult be ſuch an actual breaking 
of the houſe as would make a burglary if committed in the 
night. 


+ Leer. 3. It is alſo faid, that the indictment mutt run, 
© broke and entered the manſion-houſe of J. S. the aforeſaid 
«© F. &. his wife and children in the lame houſe being, Ne. 
but that it need not ſtate the robbery v: olenter et a ver find, 
but only e domo prodifta, 


+ Se. 4. It is alſo faid, that if a ſervant ſteal goods 
out of his maſter's hovſe in che day or night, the maſter, 
his wife and children, being in the houſe, the offender is not 
ouſted of his clergy by this ſtatute, becauſe there was no 
1 of the houſe, 


+ Sec. 5. It is fettled, that if a ſervant unlatch or turn 
the key of a door in the houſe and ſteal goods out of that! 
room, he {hall not be ouſted of his clergy, as a ftranger in 
ſuch caſe would be, for the opening of the door in this 
manner 13 within his truſt, and fo no breaking of the houſe ; 
but if a ſervant break open a door, whether outward or in- 
ward, and ſteal goods, it 15 within the act. 


+ Seck. 


— 


Ch. 34. Or ROBBERY in 4 DWELLING-HOUSE, &c. 243 


+ Sc. G. It is certain allo, that there muſt not only be 
2 break ng of the hou e, the owner. his Wife, children, or 
ſervants, being wihin the ſame, but there muſt % be a 
flonious taking oi gods out Ut the houſe, to exclude clergy 
by this flatute. . 


+ Se. ). And a bare ſelonious taking of goods ont of -- Hale 355. 
tc hovfe, whether-by night or day, without ſuch a breaking 


as would make burgiary if done in the night, will not outt 
the offender of clergy. | 


+ Sea. 8. It is alſo ſaid, that a ſtranger only being in gtaundf. 129. 
the houſe at the time is not ſufhcient, for the ſtatute re- 2. Hale 355. 
quires that “ the dweller or owner, his wife, children, ſer- +: 1 
„ vants or ſervant, be within; and therefore in ſuch cale ., 93 
if ſuch ſoj er be robbed without being put in fear, tl 2 
if ſuch ſojourner be robbe ut being put in fear, the Caſe, tier) 64. 
offender ſhall have his clergy. | Bur ſce poſt. 


+ Sed, 9. It is ſaid, that if a perſon go into a houſe, the 2. Hale 524. 
doors being open, and break up only a cheſt or trunk and 
. ſteal goods, it is not ſuch a robbcry as is within this ſta- 
rate ; but that in ſuch caſe if the perion break open an 
inner door, or a counter, or cupboard fixed to the freehold, 
he ſhall be ouſted of his clergy ; and yet it hath been ad- 
judged, that the breaking open ofa cheſt is all one as to this 
purpoſe with the breaking open of a door, though the 
cheſt be not fixed to the freehold ; and this latter reſolution 
was by all the judges of England: but AH. Jajtice Foſter Foker ic? 
ſays, that “if a moveable cheſt be meant, this cafe cannot 
be law ;”? and that © in capital caſes, ſuch fixtures which 
„ merely ſupply the place of cheſts and other ordinary 
* utenfils of houſehold, ſhould be confidered in no other 
light than as mere moveables, partaking of the nature 
of thoſe utenſils, and adapted to the ſame ule.” 


1. Hale 508 


624. 


1 = . 12» 
. Hale 527 pa 


XR „„ 
* 


* 
* 


4 — 


+ Seck. 10. But now the benefit of clergy is taken away 
from robbery in general by 3. & 4. Will. & Mary, c. 9. 
which enacts, “ That all and every perſon or perſons that 
* ſhall rob any other perion, or ſhail comfort, aid, abet, aſſiſt, 
& counſel, hire or command any perſon or perſons to 
commit ſuch ofence, ſhall not have the benefit of clergy.” 


K 2 CHAPs 
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1. Hal. 524. 


+ CHAPTER THE THIRTY-FOURTH 


CONTINUED, 


oF 
ROBBERY w a BOOTH oz TENT, 
THE FAMILY BEING THEREIN, 


THOUGH NOT PUT IN FEAR, 


4 Scet. 1. BY 5. & 6. Edw. 6. c. 9. ſ. 5. © No perſon or 


«© perſons which ſhall be found guilty of and 
for robbing any perſon or perſons in any booth or tent, iu 
any fair or market, the owner, his wite, his children, or 
ſervants or ſervant, then being within the ſame booth or 
tent, ſhall be admitted to clergy, but ſhall be excinded 
therefrom, and ſuffer death in ſuch manner and form as 


is mentioned in 23. Hen. 8. c. 1. for robberies in dwei- 


ling-houſes, tle owner or dweller in the ſame, his wife, 
children, or ſervants, being then within the ſame, and put 
in fear and dread, without having any reſpect or conſidera- 
tion whether the owner or dweller in ſuch booths or 
tents, his wife, children, or ſervants, being in the ſame 
booths or tents at the time of ſuch robberies and felonies 
committed, ſhall be ſleeping or waking.” 


+ Sed. 2. It hath been ruled, that the robbing of a ſhop, 


ſuch as was formerly kept in HVeminſter-Hall, and like 
thoſe which are now kept in Execter-Change, is not robbing 
a booth or tent within the meaning cf this ſtatute, 


CHAP- 


7 


* 
* 


as 


cc 


to have been done with intention to commit a felony, and if 
by day, that a felony was actually committed. 


+ CHAPTER THE THIRTY-FOURTH 


CONTINUED, 


OF. 


ROBBERY in a DWELLING-HOUSE 


BY BREAKING THE HOUSE, 


ANY PERSON BEING THEREIN AND PUT IN FEAR. 


Sect. I. VI. Edw. 6. c. 12. f. 10. No perſon or 

& perſons that hath been attainted or con- 
victed of breaking any houſe by day or by night, any perſon 
being then in the ſame houſe where the ſame breaking 
“ was committed, and thereby put in fear or dread, ſhall be 


admitted to clergy.“ 


+ Se. 2. It is ſaid, that in order to ouſt an offender of 2. Hale 353. 
clergy under this ſtatute, there muſt not only in all caſes be a 
putting in fear, but that the breaking, if by night, muſt appear 


Sect. 3. It is alſo ſaid, that if any ſtranger be then in 2 Hale 353. 


the houſe and put in fear, it excludes from clergy, though 


it be not the owner or any of his family. 


CHAP- 


+ CHAPTER THE THIRTY-FOURTH 


CONTINUED. 


O F 
ROBBERY in A DWELLING-HOUSE 
BY BREAL SING THE SAME 
IN TEE DAY-TIME, 


ANY PERSON BEING THEREIN. 


+ Sect. 1. BY 3 3 Will. & Mary, & 9, All and every 


85 "perſon or perſons that ſhall rob any dwel- 
ling-houſe i in the day-time, any perſon being therein, or 
ſhall comfort, aid, abet, aiſt. counſel, hire, or command 
any perſon or perſons to commit the ſaid offence, {hall 
not have the benefit of hiis or their clergy.“ 


CHAP- 


+ Sec. J. BY 3 


+ CHAPTER THE THIRTY-FOURT 


CONTINUED. 


Q-F 


2 26 


1H 


ROBBERY IN a4 DWELLING-HOUSE 


WITHOUT BREAKING, 


ANY PERSON BEING THEREIN AND PUT. IN FEAR, 


Will. & Mary, c. 9. © and every per- 
«fon or perſons who thall felaniouſly take 
« away any goods or chattels being in any dwelling-houſe, 
{© the owner or any other perſon being therein, and put in 

fear, or ſhall comfort, aid, abet, aſſiſt, counſel, 

« command any perſon or perſons to commit the faid of- 
* fence, ſhall not have the benefit of his or their clergy.”? 


hire or 


CHAP- 


. — 
* 
ND 
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5 232. 


+ CHAPTER THE THIRTY-FOURTH 


CONTINUED. 
* 


o F 
ROBBERY IN A DWELLING-HOUSE 
BY BREAKING THE HOUSE, 
No PERSON BEING THEREIN, 
AND 


STEALING TO THE VALUE or FIVE SHILLINGS. 


+ Seck. 1. BY 39. Eliz c. 15.“ If any perſon or perſons ſhall 

be found guilty ſor the felonious taking away 
& jn the day-time of any money, goods, or chattels, being of 
the value of five/>illngs, or upwards, in any dwelling-houſe 
© or houſes, or any part thereof, or any out-houſe or out- 
„ houſes, belonging and uſed to and with any dwelling» 


„ houſe or houles Aalt:ongh no perſon ſhall be in the ſaid. 


© houſe or out-houſe at the in of juch felony com- 
** miried, then 14-1 prion or perfons mall not be admitted 
to clergy.” 


. WM asel, that acceilaries to this 


offence are not excluded from clergy by this ſtatute. But 
. by 3. and 4. Will. and Mary, c. 9. it is enacted, *© That who- 


« ever ſhall comfort, aid, abet t, aſtiſt, connſel, hire, or com- 
„% mand any perſon or perfons to break any dwelling- 
„ houſe, chop, or wareho e, tiereunto belonging , or there- 
„ with uicd in the day-time, and teloniouſly take away any 
„ money, goods, or chattels, of the value of five billings, 
„ or upwards, therein being, although no perſon ſhall be 


ce within ſuch dwelling-houfe, ſhop, ar w archoule, {hall be 


* excluded from clerg gy. 


>» TTale 3 56, 


And upon theſe ſtatutes the following determinations have 
becn made. | 


+ Seck. 3. Finsr, That the bes taking of goods out of a 
houſe, under this ſtatute, will not ouſt the offender of his 
ciergy, 


Ch. 34. Or ROBBERY in a DWELLING-HOUSE, &c. 249 


clergv, unleſs there is alſo ſuch an actual breaking of the 
houſe as is neceſſary to conſtitute the crime of burglary ; 
and therefore if he enters, the doors being open, and breaks 
open a cheſt, and ſteals goods to the value of five ſhillings, 
this ſhall not ouſt him of his clergy. 


+ Seck. 4. SECONDLY, But if a man enters a houſe in 2. Hal? 357. 

the day-time, the doors bcing open, and no perfon being 
in the houſe, and then breaks open, or unlocks, or unlatches 
an inner door. and ſteals goods to the value of five ſhillings, 
he thereby loſes the benefit of clergy, although he only re- 
moves the goods from the place where he takes them, and 
lays them on the floor; for this is a ſufficient aſportation to 
conſtitute a larceny at common law, and the itatute doth 
not alter the nature of the offence. 


+ Se. 5, THIRDLY, That to ouſt the offender of clergy, P>ulter's 
the indictment muſt purſue the ſtatute, g. That in the 9 & 
day time, to wit, between the hour, &c. the manſion-houſe 1.1 . . 
6 of I. S. broke and entered, no perſon in the ſame houſe N 
.« then being, and there, &c. in the ſame houſe found, then 
„ and there feloniouſly ſtole, took, and carried away, &c.” 
for breaking the houſe in the day without taking the goods, 
is no felony. | | 


+ Sea, 6. FoukrhILx, That if it appear on the evidence 2. Hale 356, 
that it was in the night, or that any perſon was in the 
houſe at the time, or that he ſtole the goods, but did not 
break the houſe, the offender ſhall not be ouſted of his 


clergy. 


+ Seft. J. FIFTHLY, But it hath been adjudged, that if on Smith's Cafe, 
an indictment on this ſtatute, it appear that the priſoner was 04 Bailey, 
let into the houſe by a ſervant, and that he afterwards broke Oft, Se". 
open an inner door, it cannot be objected, that the ſervant og ne 
was in the houſe at the time, for that a houſe with ſo cc twelve 
treacherous a ſervant in it was equ-liy defenceleſs as it no judges. 


perſon whatever had actually been therein. 


+ Leck. 8. SIXTIHLY, It is alſo decided, that a chamber. 
in an in of court ( is a manſion-houſe within this ſtatu (4) 2 Hale 


But a lodging in Mhileball (b) or Semerſitshouſe, (c) or the 2 it 


invalid Office at Chelſea (4), is not a dwelling-houſe within (qungare's 
this ſtatute ; and therefore a robbery in fuch lodging is not Cale, 
excluded from clergy by this ſtatute, if any perſon were at Cro. Car. 473. 
the ume in any other part of the palace. . 


(c) Burgels's 
| Caſe, 
Kely.27. 52. (4) Peyton's Cate, Caſes Cro. Law 267. 


S oth, 


Daaford and 
Newron's 
Caſe, O. B. 
Sept. Seſſion, 


20 
3 } wo 


Dr ROBBERY in 4 DWELLING-HOU JSE, &e. Bk. I. 


+ Sect. 9. SEV ERTHLS „So it hath been ruled, that if 
the priſoner enter at the outer door, being open, and break 
open the door of a room above ſtairs, and ſteal goods, yet 
if there is any perſon in the room below, it is not 2 caſe 
within the ſtatute. 


+ Sect. 10. EICHTRLY, It ſeems, that as the 39. Eliz. 
©. 15. only takes clergy from the principal where an out- 
„guts in which ſuch robbery is committed“ belongs to, or 
5 uted with the dwellins. houſe, and the 3. Will. and Mary, 

c. . only deprives aiders of clergy where the robbery 1s 


committed in & a ſhop or warehouſe belonging ro the dwel- 


e Jing-houſe,” that acceſſaries before the fact. and perſons aide 
ing a robbery in an outhouſe which is not either a ſhop or 
warchoule belonging to the dwelling-houſe, would ſtill be 
entitled to his clergy. 


+ Sect. 11. And now the benefit of clergy is taken away 
from robberv generally by 3. and 4. Will. and Mary, c. g. 
which enacts, ** That all and every perſon or perſons that 
„ ſhall rob any other perſon, or ſhall comfort, aid, abet, 
ce aſuſt, counſel, hire, or command any perſon or perſons 


© iO commit ſuch offence, ſhall not have the benefit of 
„ clergy.” 


+ Sec. 12, And it has been held, that this ſtatute ex- 


cludes robbers from the benefit of clergy, in what place ſa- 


ever tlie oficnce was committed. 


CHAP- 


CHAPTER THE THIRTY-FOURTH 


CONTINUED, 


O F 


EOBEING MAI 


+ Sect. 1. RY Geo. 3. C. 25.1. 18. & 5. Ges 8 


44 


& 


enacted, That if any perſon or perſons whatſo- 
ever ſhall rob any mail or mails, in which letters are ſent or 
conveyed by the poſt, of any letter or letters, packet or 
packets, bag or mail of letters; or ſhall ſteal and take 
from or out of any fuch mail or mails, or from or out 
of any bag or bags of letters, ſent or conveyed by the 
poſt, or from or out of any poſt-office, or houſe or place 
for the receipt or delivery of letters or packets ſent or to 
be ſent by the poſt, any letter or letters, packet or packets; 
although ſuch robbery, ſtealing. or taking, ſhall not ap- 
pear, or be proved, to be a taking from the perſon, or 
upon the king's highway. or to be a robbery committed 
in any dwelling houſe, or any coach houſe, ſtable, barn, 
or any out-houſe belonging to a dwelling-howuſe ; and 
:Itthough it ſhould not appear that any peiſon or perſons 
were put in fear by ſuch robbery, Heal or taking; 


Perſons who 
hall rob tne 
mail, &c. ſhall 
luer death. 


yet ſuch offender or offenders, being thereof convicted as 
aforeſaid, ſhall nevertheleſs re ſpectively be deemed guiity 
of ſelony. and ſhall ſuffer death as a felon, without benefit 
of clergy.” 


CHAP- 


— 


—— — 


23 
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Moor 550. 


+ CHAPTER THE THIRTY-FOURTH 


CONTINUED, 


O F 


ROBBERY IN A FOREIGN COUNTY. 


1 Sec. I. NV 3. Will. & Mary, c. q. ſ. 3. If any perſon or 

e perſons be indicted o e for ſtealing of any 
& goods or chattels in England, Wales, or Berwick upon Tweed, 
© and thereof be convicted or attainted, he or they ſhall be 
„totally excluded from having the benefit of his or their 
« clergy, if it appear upon evidence or examination before 
«© the juſtices, that the ſaid goods or chattels were taken by 
„ robbery or burglary, or in any other manner, in any other 
« county, whereof if ſuch perſon or perſons had been con- 
« victed by a jury of the ſaid other county, he or they are 
excluded, by virtue of this or any other act, from having 
the benefit of his or their clergy.” - 


+ Sec. 2. But to exclude a robber from clergy under 


this ſtatute, the indictment in the Foreign county mult be for 
a clergyable offence ; and therefore, if goods taken in one 
county be carried into another, and the offender there indicted 
for ſtealing the goods to the value of zen-pence, he ſhall not 


have judgment of death, although if he had been indicted 
in the proper county for the robbery, he would have been 


deprived of clergy, notwithſtanding the goods were only of 
ten-pence value. 


CHAP. 


233 


CHAPTER THE THIRTY-FIFTH. 


O F 


LARCENY FROM THE PERSON. 


] ARCENY from the perſon of a man without putting 


him in fear, is done either, 
1. Openly and avowedly before his face; or, 
2. Privily, without his knowledge. 


Sed. 1. Finsr, Openly and avowedly before his face; yer 224. 
as if one take off my hat from my head, and run away with 2. Roll. 184 
it, or come into my ſhop and cheapen goods, and run away Raym. 275. 
with them without paying for them, which is agreed not to 89 74. 
be robbery; and, as it ſeems, is more properly indictable as . 
a treſpaſs than felony, unleſs the offender were either un- 
known, or immediately fled the country if he were known ; 
otherwiſe J have a remedy againſt him in the ordinary courſe 
of civil juſtice, and it ſeems rigorous to make ſuch offences 
capital which probably may be ſufficiently provided againſt 
by more gentle methods (1). However, it 1s certain that all 
open larcenies from the perſon are within the benefit of 
clergy, except ſuch as are committed in a dwelling-houſe, &c. 
to the yalue of 40s. 


(1) The caſe in Dyer 224. was an indiftment, uod vi et armis apud B. in vid regid 
ibidem 40ſ. in pecuniis numerat. Sc. and the judgment was, that it is not robbery if 
the perſon is not put in fear as by aſſault and violence. The caſe in RulPs Reborts is 
where the fear was excited ſubſequent to the taking, and therefore only larceny, The 
caſe in Raymond, of running away with goods, after having obtained the delivery, 
upon pretence of purchaſing them, is exprelsly decided to be felony. And Dalton 
from Crompton only ſays, the tortious taking of another's goods without a title ſo to do, 
is but a treſpaſs. Theſe references therefore by no means prove that the offences 
mentioned are not felonies, if committed with a felonious intent. —Vide Hale's Sume 


mary, 72, 74; 75. Kely. 43. 70. 1. Sid. 254. 
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254 


t. Hale 529. 


Dalt. c. c. 


2. Hale 366. 


Foſter C. . 
78. 


Gribblc's 
Cafe, Caſes 
in Cro. Law 
207. 


Or LAKCENY raom Tu PERSON. Bk. l. 


+ As to THE SECOND POINT, vg. Of privately ſtealing 
from the perſon. | 


+ $49, 2. By 8. Eliz. c. 4. it is enacted, *©© That no per- 
& fon or perſons which foall happen to be indicted or ap- 
„ pealed for felonious taking of any money. goods, or chat. 
« tels, from the perſon of any ot er, privily, v. without his 
& Knowledge, in any place whatſccver, and thereupon tound 
« guilty by verdict of twelve men, or thall confe's the fame 
© upon his or thezr arraignment, or Wil: not directly anſwer 
to the lame according to the laws of this realm, or thall 
& ſtand wilfully, or of malice or obitinately mute, or cha- 
&« lenge peremptoiily above the number of twenty, or ſhel! 
& be upon ſuch indictment or appeal outlawed, ſhall from 
e thenceforth be admitted to have the benefit of his or their 
&« clergy, but utterly be excluded thereof, and ſhall fuffcr 
% death in ſuch manner and form as they ſhould if they 
* were no clerks.““ 


+ $:7. 3. It is certain, that a private larceny from the 
erion ſhall have the benefit of clers' „un! leſs it be laid in 


the indictment as done clam et fecrets, & Sc. in exact purſuance 


of the words of 8. Eliz. c. 4. 


+ Set, 45 And it is alſo ſettled, that no ſuch 3 
ſtall have judgment of death, but only as of of cog larceny, 
if the jury 0 "the offender guilty under the value of twelve- 
pence; for the ſtatute does not alter the nature of the offence, 
or make that capital which was not ſo before, but only 
leaves the offender to the judgment of the common law. 


+ Seck. 5, So allo it ſeems, from the words of the pre- 
amble of the above ſtatute, that it was intended to ſuppreis 
a certain ſpecies of dexterity, nt tlie ſucceſs of which 
the cammon vigilance of mankind was found not to be an 
adequate fafe -guard and protectio n, and therefore if the 
an rceny is in the fligh teſt degree 0 vered at the time it 1s 

mmitting, the offender is not within the OY of the 


itt 


+ eg. 6. Alſo the words of the enacting clauſe, *privily, 
& without his knowledge,“ ſeem to imply, tliat the mind ot 
the party robbed ond. be capable of knowledge at the 
time the offence is committed; and it hath accordin cly 
been ruled, that where the property is taken from a perfon 
ſo intoxicated by liquor as to be aliorether ſenſeleſs of the 
tranſaction, the offender {hall have 118 clergy. for that it 


would be highly unreaſonable in fo penal a caſe to perm: it⸗ 


the faulty drunkennels of a prolecutor to deprive a priſoner 
ot 
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of any advantage which might have reſulted to him from 
the ſobriety of his accuſer. But if the intoxication ſhould 
appear to have been provoked by the inſtigation of the of- 
fender, the law certainly would not permit him to derive 
any advantage from his own wrong. 


+ Sea. 7. It was formerly heid (a), that privately ſteal - Ca) 
ing from the perion of a man while he was aſlee was not 
within this ſtatute ſo as to deprive the offender of his ciergy 

vhere a perfon who had become intoxicated at V auxhail 
G fell faſt aſleep, in his way home, in one of the 
niches on Meſiminſber-or: id ge, and was robbed of his moe- 
buckles by one of the waiters who had followed him from 
the gardens (45), So alto, where the proſecutor bad ben (4) J vt 
drinking at a public-houſe with the priſoner, and being botli Nau. all 
of them much intoxicated, they went together to the pri- Cuz, 
toner's lodgings, where the proſcentor fell ale cep, and the 
priſoner robbed him (c). 80 allo, where a Backney- coach- () Gribble's 
man, while waiting for his fare at the door of a b1 othel i in Calc, Calas 
Covent Garden, had laid himſelt 4 in the bottom of his Cr. L.. 
coach, with the door open, and fallen :fleep, and was robbed ? 7: 


— * 


without perceiving it (d). But there icems to be a diſtinstion (4) Caſe o. 
in the caſes upon this ſubject; tor whore the proſecutor, a Kcading 2. 


Fe 9110 2 2. B. 


271726 


maſter of a thip then lyipg in the river June, was robbed, k 
while he was aſleep, privately and without his knowledge, . 3 8 
it was held to be within the ſtatute (e). So alſo, where a ( 1 
Waggoner was ſleeping on a truſs of ſtraw, in the ftable of 
an inn-yard, v while his horſes were £: eding, and was robbed 


” 


privily while * the offender was debarred of the benef 
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Ot olergy J). | Hail! 
Caſe, Caſes Cro. Law 393. Sec allo Furnace's Caſe, O. B. Jaly B f. 1792 


+ Set. Þ.: It is alſo held, that this ſtatute does not ex- 

tend to ai on rs and abettors (g), nor to acceſſaries before or (g) Inn 
after (hb) : therefore where a perſon vas indicted for privately Caſz, Cates 
ſtealing a badge, called a George, from the perſon of his grace . 

(6) 1 
the Due of Beaufart, and it appeared in evidence, thac an- 
other perſon was preſent witn the briſoner, aiding in the Fg. 286, 
robdery, and that he was moſt Propablz t the perſon who h: 
taken it, the priſoner was acquitted of the 1 N part of 
charge, although the property ſtolen was found in his pot- 
ſeſſion (i). I allo, here two perions were ind Qed IN (5) Sterns 


r —.5 
—— 
— 
* 


this ſtatute, and it was uncertain which of them had taken 5 . 
1 Sed Je ii. 
the property, both were acquitted of the capital part of the „. 
- FEY E. 
charge (F). (4) Cafe of 


M. Murpby and B. Murphy, O. B. April Sc. 1783. 
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1 
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+ Set?, g. So alſo it is ſaid, that if the goods be privately 
Aolen in one county, and the offender be taken and indicted 
for privately ſtealing in another county, he ſhall have the 
(a) Lucasz' benefit of his clergy (a); for in ſuch caſe it is clear that the 
e bn DP offender could not be guilty of privately ſtealing in the 
Oct. Sc, county in which the offence is charged to have been com. 
1786, before mitted; for although the 3. Will. and Mary, c. 9. ſ. 3. 
EYKE, Chief enacts, © That if any perſon be indicted of felony for ſteal- 
baron. ing of any goods or chattels in any county in England, 
* ales, or Berwick, and be thereof convicted, &c. he 
„ ſhall be excluded from clergy, if it appear upon evidence 
that the ſaid goods or chattels were taken by robbery or 
«+ burglary, or in any other manner, in any other county 
« whereof, if ſuch perſon had been indicted in the ſaid 
other county, he is excluded from clergy,” yet in the con- 
ſtruction of ſo penal an act, the private ſtealing cannot be 
_ conſtrued to extend to a county in which the property 
was not taken from the perſon of the proſecutor, but was 

only found in the cuſtody of the priſoner. 


Sarah Coles' 4 Sect, 10. It has alſo been held, that an indictment on 
7 + 1 this ſtatute, charging that the priſoner © one canvas 
Lent Aflizes, bag, containing ſeven guineas of the current money of 
1787, coram ** the realm, of the goods and chattels of one A. B. Sc.“ 
GOULD, omitting to ſtate the value of the property ſtolen, 1s bad. 


Tuſlice. 


CHAP- 
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CHAPTER THE THIRTY-SIXTH, 


* LF ,%F — 2 


o F 
LARCENY rrxom THE HOUSE. 


THE other branch of complicated larceny is that which 


is from the habitation of a man. 


+ Sef. 1. This branch, though it ſeems to have a higher 
degree of guilt than fmple larceny, yet I do not find it | 
diſtinguiſhed from it by the common /aw, either as to the [ 

_ circumſtances before mentioned, which are requiſite to 
conſtitute the offence, or as to the puniſhment. 


+ Seck. 2. Tt is however excluded from the benefit of 
clergy in the following caſes, by ac of parliament, which I 
ſhall particularly conſider inthe continuations of this chapter: 


1. In larceny from a church or chapel. 


2. In larceny from a ſhop or warehouſe, to the amount 
of five ſhillings. 


3. In larceny in a dwelling-houſe, to the amount of 
forty ſhillings. | 


Vol. I. 8 | CHAP- 
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Vide ante, 
page 240. 


2. Hale 333. 


CHAPTER THE THIRTY-SIXTH 


CONTINUED, 


LARCENY FROM CHURCH os CHAPEL, 


+ Sed. 1. BY 1. Edw. 6. c. 12. ſ. 10. No perſon or 
«© perſons that ſhall be attainted or convicted 
*. of ſelonious taking of any goods out of any pariſh church, 
or other church or chapel, ſhall be admitted to have or 
enjoy the privilege or benefit of his clergy or ſanctuary, 
« but ſhall be put from the fame.” | | 


+ Se. 2. It is ſaid, that the crime of ſacrilege was not 


26. Affize 27. deprived of the benefit of clergy by the common law; at 
5. P. C. 123. ſeaſt it was allowed after the ſtatute de Clero, 2 F. Edw. 3. c. 4. 


2. Hale 366. 


1. Hale 518. 


unleſs the ordinary refuſed the offender. 


4 Sec. 3. It ſeems to be alſo agreed, that the ſtatute 
4. and 5. Philip and Mary, c. 4. which takes away clergy 
from robbing of any dioelling-Houſe, doth not extend to 
robbing of churches or chapelss. | 


+ See. 4. But it is certain, that the above ſtatute of 
1. Edw. 6. c. 12. ouſts ſacrilege of clergy in all caſes except 


that of challenging above twenty, which defect is ſupplicd 


by the ſtatute 3. and 4. Will. and Mary, c. 9. 


CHAP- 


CHAPTER THE THIRTY-SIXTH 


CONTINUED. 


LARCENY rxom a SHOP on WAREHOUSE 
PRIVATELY 


' To THE Amount or FIVE SHILLINGS. 


+ Sce7. 1. N 10. and 11. Will. 3. c. 23. it is enacted, 

„That all and every perſon or perſons that 
4 ſhall, at any time and times, by night, or in the day- 
„time, in any ſhop, warehouſe, coach-houſe, or ſtable, 


« privately and feloniouſly ſteal any goods, wares, or mer- 


* chandize, being of the value of five /Þillings, or more, 
„ (although ſuch ſhop, warehouſe, coach-houſe, or ſtable, 
be not actually broke open by ſuch offender or offenders, 
„ and although the owners of ſuch goods, or any other 
«« perſon or perſons, be or be not in ſuch ſhop, warehouſe, 


% coach-houſe, or ſtable, to be put in fear), or ſhall aſſiſt, 


hire, or command any perſon or perſons to commit ſuch 
« offence, ſhall be abſolutely debarred and excluded of and 


« from the benefit of clergy.” 


In the conſtruction of this ſtatute, the following particu- 
lars ſeem moſt remarkable, 


+ Se. 2. It ſeems, that it is not neceſſary, to conſtitute 
the offence of privately /tealing deſcribed by this act, that the 
ſhop, warehouſe, coach-houſe, or ſtable, from which the 
goods are ſtolen, ſhould be adjoining or belonging to and 
uſed with any dwelling-houſe ; and therefore if goods be 
ſtolen from a ſhop or warchouſe, but not privately, the 
offender cannot be ouſted of his clergy, unleſs the in- 


dictment alledge that ſuch ſhop or warehouſe is adjoining - 


to a dwelling-houſe, purſuant to the ſtatute 3. and 4. Will. 
and Mary, c. 9. | 


S 2 Seck. 


« and merchandizes; 
* 26 To 53 
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Jonathan Seck. 3. It has been held, that an acceſſary before the 
Wild's Caſe, fact, that is, a perſon who is not in the ſhop, warehouſe, 
as I coach houſe, or ſtable, at the time the goods are ſtolen, 
1738. but who waits at a diſtance to receive the goods, is not 
within this ſtatute, and yet the words are, that whoever 
ſhall « aftiſt, hire, or command another to commit this 


„ offence, ſhall be deprived of clergy.” 


Caſe of Ann +4 Se@.g. It is certain, however, that if two or more 


1 perſons be together in the ſhop, warchouſe, coach-houſe, 
175 1 Old or ſtable, at the time the goods are privately ſtolen, 


Bailey, June aiding and aſſiſting each other to commit the felony, they 


Sell. 1785. are all cqually guilty. 


Mill's Caſe, + Se&. 5. It is ſettled, that the ſtealing of money pri- 
e Þ Cro. vately from a ſhop, warchouſe, coach-houle, or ſtable, is 
. e e not within the ſtatute, for the words are, “goods, wares, 
$ and it has been decided in a variety 
2. Peer Wms. of caſes, that theſe words do not include money, either in 


3124 ſpecie or in bank notes. | : 


Cartwright's + Se. 6. Tt has alſo been decided, that if it appear 


Cafe, O. B. on evidence, that the offender broke open the ſhop, 
1 warchouſe, coach-houſe, or ſtable, from which the goods 
7 7 


ChirfTultice, are charged to have been privately ſtolen, he ſhall not 
Williams's be ouſted of his clergy; for where any degree of force is 
Cite, Croy- uſed to obtain the goods, it excludes the idea of privately 


don Sum. . 
ing. 
e 


co, am EV RE, Chief Baron. Foſter's Crown Law 79. 


Ctirlone + Sed. 7. It is alſo the common practice of the Court, 
Smith's Caſe, on the trial of an indictment for this offence, to allow the 
Oid Bailey, priſoner the benefit of his clergy, if it appear that he was 
j 1 qty cen, by the proſecutor, his ſervants, or agents, to take the 
Harm, goods mentioned in the indictment; and the ſlighteſt per- 
Frflice. ception of the fact ſeems ſufficient : even a ſuſpicion that 
Rex v. Hugh the priicner was about to take the goods, has been held 
Feb. Sell. enough, for if the taking is in any degree viſible, it cannot 
178, cram be privately ſtealing. 3 

GoulD, Juice. The caſe of Maxey and Hide, Old Bailey, Feb. Scfl. 1784, coram 
Prarvy, Baron, and BULLER, Juice. | : 


By FOSTER, + Set, 8. It is ſaid, that the goods, wares, and mer— 
4 EE x chandizes mult be ſuch as are uſually expoſed to ſale in the 
g ſhop or warchouſe, and not any other valuable thing whfch 
may happen to he put there; and though coach-houſes and 


ſtables are not places for ſale, yet the goods ſhould be ſuch 


as are uſually lodged in thoſe places. 
Jeet, 
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+ Seck. 9. Accordingly it hath been ruled, that a John Hows 
common warehouſe by the water-hde, where merchants 3 
uſually lodge goods intended for exportation, until they 1 8 
ſhall have an opportunity of putting them on board à 
thip, is not within the meaning of this ſtatute; for 
that by the word “ warehouſes in the {iatate is meant 
not mere repo/itorzes for goods, but ſuch places where 
merchants and other traders keep their goods for fate, 
in the nature of thops, and whither cuſtomers go to view 
them. 


+ S:#. 10. And it has been doubted, whether the ware- Godfrey's 
houſe of a B/ackwe!l-hall-faftor, who receives his goods by co _ 4 
the bale from the manufacturing clothiers in the country, 333 | 
and depots each piece, tied up in brown paper, as taken cafe ions 5. 
out of the bale, upon ihelves, but never expoſes them to f 
ſale in the warchouſe windows, or at the door, which is g2- | 
nerally ſhut and faſtened by a latch, and only ſeils wholeſale | 
by the piece thus tied up, upon commitiion, both for expor- f 11 
tation and home conſumption, is a warchouſe within the 
meaning of the act. 


+ Se. 11. Alſo it has been ruled, that if a watch- Stone's Caſe, 
maker receive the watch of a cuſtomer to repair, and hang Old Bailey, 
it in his ſhow-glaſs until it is fetched away by the owner, Ja Sei. 
his ſhop is not, as to watches ſo fituated, à h within the ge Co 
meaning of the ſtatute, but a mere repoſitory, where the Law 274. 
watch was kept for the owner, and not expoſed to tale by 
the watch-maker. 


+ Set. 12. So alſo, where a ſhirt was left by a cuſ anonymous, 
to mer at the ſhop of a tradeſman, in order tart the naſter 57 Md Bailey, 
the ſhop might tend it to a ſemnpſtreſs to be mended. hu was bein Sell, 
privately ſtolen before it was ſent, it was hel, that this, e. 

» . . 1 ; , 3. Mod, 165. 
was not a caſe within the ſtatute, which was ma 'e to 
preſerve ſuch goods as are uſually in the ihop by way of 
trade, and not ſuch as are caſually left there. 


+ Seck. 13. So alſo, where a coachman's box-coat was 6,4 of John 
hung up in the ſtables, and was privateiy ſtolen while the Seas, Old 
coachman went into the houſe to receive his wages, it 3 + Feb, 
was held, that this was not a caſe within the ſtatute, for Seſt, 3735. 
that a coachman's livery great-coat is not the uſual fur- 
niture of ſtables, and the ſtatute only extends to ſuch ar- 

- ticles as are proper to be kept therein, ſuch as bridles, 
ſaddles, horſe-cloths, &c. 


8 3 : Herr. 


rr ne 
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John Archer's + Seck. 14. So alſo it has been held, that the property 
Caſe, Old muſt be taken in a ſhop, warehouſe, coach-houſe, or ſtable ; 
Bailey, May for where a chariot ſtood under a gateway which was uſed 
win, 9 Fg, as a ſhed, in the yard belonging to a coach-houſe, and the 
SERJEANT glaſſes of the chariot, thus ſtanding, were privately ſtolen, 


ADAIR, Re- it was held not within the ſtatute. 
earder. | 


Chap. 


CHAPTER THE THIRTY-SIXTH 


CONTINUED. 


OF 


LARCENY FROM THE DWELLING-HOUSE 


To THE AMouxT or FORTY SHILLINGS. 


+ Sef..1. B* 12. Ann. ſt. 1. c. 7. it is enacted, That 

« all and every perſon or perſons that ſhall 
& feloniouſly ſteal any money, goods or chattels, wares or 
„ merchandizes, of the value of forty /þil/-1gs, or more, 
«© being in any dwelling-houſe or out-houſe thereunto be- 
<« longing, although ſuch houſe or out-houſe be not actually 
«© broken by ſuch offender, and although the owner of ſuch 
„goods, or any other perſon or perſons, be or be not in 
% {ſuch houſe or out-houſe, or ſhall aſſiſt or aid any perſon 
c or perſons to commit any ſuch offence, ſhall be abſo- 
„ lutely debarred of and from the benefit of clergy.” 


+ Sc. 2. But by 12. Ann. c. 7. ſ. 2. it is provided, 
«© That nothing in this act ſhall extend to apprentices under 
the age of fifteen years who ſhall rob their maſters as 


“ aforeſaid.“ 


Upon this ſtatute the following deciſions have been 
made. 


+ Sect. 3. That if a perſon be indicted for robbery in Overand's 
the houſe, or burglary and ſtealing of goods, and the evidence Cafe, Cates 


ſhould prove a larceny committed to the amount of torty 
thillings, he may be acquitted of the robbery and burglary, 
and found guilty on this ſtatute, of ſtealing in the dwelling- 
houſe to the amount of forty ſhillings, although there is no 


{pecial count on the ſtatute in the indictment ; but it muſt Petrie's Caſe, 


appear that the larceny was to this amount at one and the © 
fame time, | 0 


S 4 Sec. 
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Thompſcn's + Se. 4. It has been held, that this ſtatute does nat 
2 Caſes deprive a perſon of cleryy for ſtealing, in his own houſe, 

Ls Fees the property of another perſon, to the amount of forty ſhil- 
Caſe of Ann lings; and if a wife ſteal the property ot another to that 
Gould, O. B. amount, in the houſe of her huſband, ſhe ſhall have her 


cbm. 


James Camp- + Syct. 5. So alſo where a lodger ſtole a bank nete in the 
beli's Cale, room hired, and the indictment charged it to be in the 
+ Rong dwelling-houſe of the landlord, the priſoner was allowed 

„Peu the benefit of his clergy, for it was a ſtealing in his own 


Coram EYRE, ; g 
Chief Baron, apartments, and not in the houſe of another. 


Major Rey- I Sect. 6. It has alſo been decided, that where the pro- 


nell's Cafe, perty ſtolen is taken from the per/on of the poſſeſſor, though 


Old Bailey, taken in the houſe of another, it is not within the ſtatute: 
* thus where the miſts of a ladging-houſe {ent a bank note 
cIBOns, 1792. by her ſervant to a lodger in the firſt floor, to change, and 
the logger, under pretence of going to his banker's to get 
caſh, went away with it, the priſoner was held guilty of the 
ſimple larceny only: ſo alſo, that where a perſon, in poſ- 
{cſhon of a large ſum of money, was deluded by a ring- 
dropper to go into a public-houle to ſhare the value of the 
The cafe of Ng and there induced to lay his money on the table, 
Edwards which the ring-dropper immediately took up and went 
Owen, O. B. away, it was decided, upon a caſe reſerved for the opinion 
July Sc, of the twelve Judges, that the ring-dropper having obtained 
1792, on a the money from the per/on of the proſecutor, it was only a 
cale reſerved ſingle felony, and not a ſtealing in, the dwelling-houſe within 


by BULLER, | 


' Dunmow's + Sect. 7. And it has been ruled, that Hank notes, and of 


Caſe, Efex courſe all thoſe other ſecurities for money which were de- 
13. os nominated ch9/:s in action at common law, are not to be con- 
Hornay, ſidered within the meaning of this ſtatute; for although 
Baron, the ſtatute >, Geo. 2. c. 25. enacts, that the ſtealing of ſuch 
things 1!!! he deemed and conſtrued to be felony of the 
& ſame nature and fame degree, and with or without the 
„benefit of clergy in che ſame manner as it would have 
« been if the offender had ſtolen or taken by robbery any 
© other goods of like value with the mency due on ſuch 
* ſect:::r1es, or ſecured thereby ;” yet as the Legiſlature cou Id 
not, in the twelfth year of the rezgn of Sucen Anne, have in 
contemplation a ſpecies of property which it was not a 
felony to ſteal until the ſecond year of George the ſecond, it is 
impoſſible to comprehend them under the word: © money,” 
(a) Morris's and it has been decided (a), that they cannot be conſidered 
Caſe, Caſes as goorts or chattels, wares or merchandize:."' „ 
A 135 | 
| Set. 
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+ Sect. 8. It has alſo been ruled, that an indictment on White's Caſe, 
this ſtatute muſt ſtate the name of the owner in whole houſe Cafes C. L. 
the larceny was committed, and that if the name be not 2 | 
truly ſtated, it is fatal to the capital part of the charge. Ca 

Oct. Scil. 1785, M'Cabe's Caſe, O. B. May Seff, 1785. 

+ Sect. 9. It ſeems alſo, that if a larceny be committed See Haſſell's 
in the General Po/t-Office to the amount of forty ſhillings, Cate, Cates 
the indictment, in order to ouſt the offender of larceny un- Fa; HU BOG 
der the 12. Ann. c. 7. may lay it to be the dive!ling-heuyfe of 
the Peſimaſter-Gengral. But quare. 
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CHAPTER THE THIRTY-SEVENTH, 


O F 


1K A © Ho 


+ Sect. I. A PIRATE is one who to enrich himſelf, either g. St. Tr. 744 


by ſurprize or open force, ſets upon mer- ic. 


chants or others trading by ſea to ſpoil them of their goods Kidd's Caſe, 
or treaſure ; and he is called is humani generis, and there- 8. St. Tr. ac8. 


fore every nation between whom amity and peace ſubſiſt, al- 


though there is no actual alliance, may puniſh a ſubject or 
foreigner for this offence. 


+ Se. 2. The KING of ENGLAND hath not only an Sir Charles 
empire and ſovereignty over the Britiſh ſeas for the puniſh- Hodges 


charge, O. B. 


ment of piracy, but, in concurrence with other princes and , Will.; 
ſtates, an ae ur juriſdiction and power in the moſt re= 
mote parts of the world. If any perſon therefore, native 

or foreigner, Chriſtian or Infidel, Turk or Pagan, with 

whoſe country we are in amity, trade, or correſpondence, 

ſhall be robbed or ſpoiled in the Narrow or other ſeas, whe- 

ther the Mediterranean, Atlantic, Southern, or any branches 
thereof, either on this or the other ſide of the Line, it is 


piracy. 

+ Sect. 3. Piracy, if committed by a ſubjeA, was 
formerly held to be a ſpecies of treaſon, being contrary to 4, Com. 71. 
bis natural allegiance ; if by an alien, to be felony only: But 
ſince the ſtatute of treaſon 25. Edw. 3. c. 2. it is held to be 
only felony in a ſubject; and to this common-law offence 
the Legiſlature has alſo added ſome others. 


But for the better underſtanding this ſubject ſhall conſider, 
1. Who ſhall be deemed pirates. 

2, Before what court they ſhall be tried, 

3- In what manner they ſhall be puniſhed, 


+ Of the means which may be uſed to prevent piracy. 
A'S 


3. Inſt. 112. 


der poſt. 


Taking of 
things hat 
may be ſpared. 
upon necet- 
firv, and pay- 
Ing orthem. 


Or PII. Bk. I. 


As to THE FIRST POINT, diz. Who ſhall be deemed 
pirates. | 


+ Se, 4. A PIRATE, at the common law, is a perſon 
who commits any of thoſe acts of robbery and depredation 
upon the high teas, which if committed on land would have 
amounted to fclony there. 


Fett. . By 28. Hen. 8. c. 15. it is enacted, That all 
« treafons, felonies, robberies, murders, and confederacies 
„ committed in or upon the fea, or in any other river, 
<< haven, crcek, or place where the admiral or admirals have 
< or pretend to have power, authority or juriſdiction, ſhall 
« be tried as directed by the act.“ 


Sect. 6. But by 28. Hen. 8. c. 15. ſ. 4. it is provided. 
That this act {hall not extend to be prejudicial or hurtful 
* to any perſon or perſons for taking any victual, cables, 


„ ropes, anchors or fails, which any ſuch perſon or per- 


„ jons {compelled by neceſſity) taketh of or in any ſhip 
*© which may conveniently ſpare the ſame, ſo the ſame 
6 perſon or perſons pay out of hand for the ſame victual, 
cables, ropes, anchors or ſails, money or money- worth 
to the value of the thing ſo taken, or do deliver for the 
* tame a ſufficient bill obligatory to be paid in form fol- 
lowing, that is to fay, if the taking of the ſame things 
& be on this fide the ſtraits of MHarrote, then to be paid 


within tour months, and if it be beyond the ſaid ſtraits 


JuljeAs come 
mitting pracy, 
on others of 
the king's 
fubjutts by 
Common 
[rom any 
forcign 
prince, fall 
be adjudged 
pirates. 


* of Marrote, then to be paid within twelve months next 

« enfuing tie making of ſuch bills, and that the makers of 

« fuch bills well and truly pay the ſame debt at the day to 

3 3 4 5 j : 8 77 - 
be limited within the ſaid bills. 


Sec. 7, It being alſo doubted by many eminent civi- 
lians whether, during the Revolution, the perſons who had 
captured Engliſh vellels by virtue of commitſions granted by 
James the ſecond at his court at St. Germaiu's, after his abdica- 
tion of the throne of England could be deemed pirates, the 
grantor ſtil] having, as it was contended, the right ct war in 
him; IT IS ENACTED by II. & 12. Will. 3. c. 7. ſ. 8. Tut 
© ifany of his Majeſty's natural-born ſubjects, or denizens 
« of this kingdom, ſhall commit any piracy or robbery, 
„or any act of hoſtility, againſt others his majeſty's ſub- 
„ jects upon the ſca, under colour of any commiſiion from 
any foreign prince or ſtate, or pretence of authority from 
any perſon whatſoever, ſuch offender or offenders, and 
every of them, ſhall he deemed, adjudged, and taken to be 
6 piratcs; felons, and robbers ; and they and every of them, 
„being duly convicted thereof, according to this act, » 

| | 66 the 


Ch. 37- Or PIRACY. 269 


« the aforeſaid ſtatus of king Hoary the eighth, ſhall 
« have and ſuffer ſuch pains of death, loſs of lands, goods, 
« and chattels, as pirates, felons, and robbers upon the ſeas 
« ought to have and ſuffer,” 


+ Seck. 8. But doubts having ariſen whether ſuch of- 
fender, by adherence to the king's encmies, were not guilt? 
of high treajen, it is enacted by 18. Geo. 2. c. 30. That Subjects or 
« al; perſons being natural- born ſubjects or denizens of his denizens, 
© majeſty, who during the preſent or any future wars have H 
« committed, or ſhall commit any hottilities upon the fea, e, 3 
„or in any haven, river, creek, or place, where the admiral gaiaft his ma- 
« or admirals have power, authority, or juriidiction againit jeſty's fub- 
« his majeſty's ſubjeRs, by virtue or under colour of any Jets, or giv- 
© commiſſion from any of his majeſty's enemies, or have 2 I 
« been or ſhall be any other ways adherent, or giving aid or ſea, may be 
« comfort to his majeity's enemies upon the ſea, or in any ha- tried as pi- 
ven, river, creek, or place, wherethcadmiraloradmirals have rates. 
« power, authority, or juriſdiction, may be tried as pirates, 1. 3. e. 7. 
&« felons, and robbers, in the ſaid court of admiralty, on ſhip- 
*« board, or upon the land, in the fame manner as perſons 
« guilty of piracy, felony, and robbery, are by the ſaid act 
directed to be tried; and ſuch perſons being upon ſuch 
&« trial convicted thereof, ſhall ſuffer ſuch pains of death, 


Lad 
— 


loſs of lands, goods and chattels, as any other pirates, 


« felons, and robbers ought, by virtue of the ſaid recited act 
of the eleventh year of king Hilllam the third, or any 
« other act, to ſuffer.” 


+ Set. 9. By 11. and 12. Will. 3. e., fur- cons 
ther enacted, ** T hat it any commander or maſter of any or marincr 
„ ſhip, or any ſeaman or mariner, thall in any place where who ihall ba- 
e the admiral hath juriſdiction, betray his truſt, and turn fray bis trug, 
pirate, enemy, or rebel, and piratically and feloniouſly „ 
„run away with his or their ſhip or ſhips; or any barge, ' 

* boat, ordnance, ammunition, goods, or merchandizes, 

or yield them up voluntarily to any pirate, or ſhall bring 

% any ſeducing meſſages from any pirate, enemy, or rebel, 
« or conſult, combine, or confederate with, or attempt or or perſon laye 
* endeavour to corrupt any commander, maſter, officer, or Oo 
mariner to yield up or run away with any ſhip, goods, or commander, 
“ mertchandizes, or turn pirate, or go over to pirates, or if &. Hall be 
&« any perſon ſhall lay violent hands on his commander, adjudged a 
* whereby to hinder him from fighting in defence of his fuer ang 
« ſhip and goods committed to his truſt, or that ſhall con- dach. 
& fine his maſter, or make, or endeavour to make a revolt 

© in the ſhip, ſhall be adjudged, deemed, and taken to be a 

* pirate, felon, and robber, and being convicted thereof, 
according to the dire ions of this act, ſhall have and ful- 


* 


* 
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dee poſt. 
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As to THE FIRST POINT, viz. Who ſhall be deemed 
Pirates. | 


+ Se, 4. A PIRATE, at the common law, is a perſon 
who commits any of thoſe acts of robbery and depredation 
upon the high ſeas, which if committed on land would have 
amounted to felony there. 


Sef, 5. By 28. Hen. 8. c. 15. it is enacted, „That all 
„ trealons, felonies, robberies, murders, and confederacies 
% committed in or upon the fea, or in any other river, 
© haven, creek, or place where the admiral or admirals have 
or pretend to have power, authority or juriſdiction ſhall 
“ be tried as directed by the act.“ 


Sec. 6. But by 28. Hen. 8. c. 15. ſ. 4. it is provided. 
That this act {hall not extend to be prejudicial or hurtful 
« to any perſon or perſons for taking any victual, cables, 
& ropes, anchors or fails, which any ſuch perſon or per- 
„ jons {compelled by — taketh of or in any ſhip 


* which may conveniently ſpare the ſame, ſo the ſame 


6 perſon or perſons pay out of hand for the ſame vittual, 


cables, ropes, anchors or ſails, money or money- worth 
to the value of the thing ſo taken, or do deliver for the 


„ fame a ſufficient bill obligatory to be paid in form fol- 


ZubjeAs come 
mittintz piracy 
on others of 
the king's 
fubjutts by 
Common 
[rom any 
forcign 
ptinca, Nall 
be adjudged 
Dates. 


„ lowing, that is to fay, if the taking of the ſame things 
& be on this fide the ſtraits of Harrote, then to be paid 
« within tcur months, and if it be beyond the faid ſtraits 
of Marrote, then to be paid within twelve months next 
« enſuing the making of ſuch bills, and that the makers of 
« fuch bills well. and truly pay the fame debt at the day to 
* be limited within the ſaid bills.“ 


+ Se&, 7. It being alſo doubted by many eminent civi- 
lians whether, during the Revolution, the perſons who had 
captured Engliſh vellels by virtue of commitſions granted by 
James the ſecond at his court at St. Germazn's, after his abdica- 
tion of the throne of England could be deemed pirates, the 
grantor ſtill having, as it was contended, the right cf war in 


him; IT Is ENACTED by II. & 12 Will. 3. c.7. J. 8. Ihat 


if any of his Majeſty's natural-born ſubjects, or denizens 
« of this kingdom, thall commit any piracy or robbery, 
„or any att of hoſtility, againſt others his majeſty's ſub- 
© jects upon the fea, under colour of any commiſiion from 
any foreign prince or ſtate, or pretence of authority from 
any perſon whatſoever, ſuch offender or offenders, and 
every of them, ſhall be deemed, adjudged, and taken to be 
& piratcs, felons, and robbers ; and they and every of them, 
« being duly convicted thereof, according to this act, 

A | i 66 the 


Ch. 37- or FIRAGCY. 


« the aforeſaid ſtatute of king Heary the eighth, ſhall 
« have and ſuffer ſuch pains of death, loſs of lands, goods. 
« and chattels, as pirates, felons, and robbers upon the ſeas 
« ought to have and ſuffer,” 


+ Se. 8. But doubts having arifen whether ſuch of- 
fender, by adherence to the king's encmies, were not guilt; 
of high treajon, it is enactcd by 18. Geo. 2. c. 30. That 
«ak Perſons being natural. born ſubjects or denizens of his 
© majeſty, who during the preſent or any future wars have 
« committed, or ſhall commit any hottilities upon the lea, 
« or in any haven, river, creek, or place, where the admira! 
« or admirals have power, authority, or juriidiction againit 
© his majeſty's ſubjects, by virtue or under colour of at 15 
© commiſſion from any of his majeſty's enemies, or have 
« been or ſhall be any other ways adherent, or giving aid or 
« comfort to his majeſty's enemies upon the ſea, or in any ha- 
© yen,riyer, creek, or place, wherethcadmiraloradmirals have 
power, authority, or juriſdiction, may be tried as pirates, 
&« felons, and robbers, in the ſaid court of admiralty, on ſhip + 
board, or upon the land, in the fame manner as perſons 
" guilty of piracy, felony, and robbery, are by the faid act 
directed to be tried; and ſuch perſons being upon ſuch 
trial convicted thereof, ſhall ſuffer ſuch pains 'of death, 
« Jols of lands, goods and chattels, as any other pirates, 
felons, and robbers ought, by virtue of the ſaid recited act 
© of the eleventh year of * IT [liam the third, or any 
ther act, to ſuffer.” 


A „ 
o oa 


* 
— 


+ San. Q. BY It. and 12. Will. 3. e. 7. 88 


ther enacted, That if any commander or maſter of any 


* ſhip, or any ſeaman or mariner, ſhall in any place where 
« the admiral] hath juriſdiction, betray his traſt, and turn 
pirate, enemy, or rebel, and piratically and feloniouſſy 
„ run away with his or their ſhip or ſhips ; or any barge, 
„ boat, ordnance, ammunition, goods, or merchandizes, 


* 


209 


Subjects or 
denizens, 
committing 
hoſtilities at 
ſea, &c. a- 
gaink his mas 
jeſty's ſub- 
jects, or give 
ing aid, &c. to 
enemies at 
ſea, may be 
tried as pi- 
rates. 


11. W. Jo. C. 7. 


Comman ler 
or mariner 
who ihait bee 
tray his tru 
or turn pi- 
rate, &c. 


« or yield them up voluntarily to any pirate, or ſhall bring 


Lag 


any ſeducing meſſages from any pirate, enemy, or rebel, 
« or conſult, combine, or confedetate with, or attempt or 
* endeavour to corrupt any commander, maſter, officer, or 
** mariner to yield up or run away with any ſhip, goods, or 


or perſon aye 
ing violent. 
hands on his 
commender, 


% merchandizes, or turn pirate, or go over to pirates, or if &e. all be 


« any perſon ſhall lay violent hands on his commander, 
e whereby to hinder him from fighting in defence of his 
„ ſhip and goods committed to his truſt, or that ſhail con- 
& fine his maſter, or make, or endeavour to make a revolt 
„in the ſhip, ſhall be adjudged, deemed, and taken to be a 
5 11 felon, and robber, and being convited thereof, 


© according to the dizeQions of this act, ſhall have and fol. 
a4 


adjnd;zed a 
pirate, and 
ſuder death. 


— Doe Ae alt aro os 
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fer pains of death, loſs of lands, goods, and chattels, as 


<« pirates, felons, and robbers apon the feas ought to have 
« and ſuffer,” 9 | 


+ Set. 10. By 11. and 12. Will. 3. c. 9.1, 10. it is en- 


Perſons ſet= acted, 45 That all and every perſon and perſons whatſoever 


ting forth, or 46 
aiding or aſ- ,, 


üſting any g 
pirate. &c 

thall De "7A 66 
judged AC = «« 
- = 

cetlaries : te 


The like for 
concealing pi- 
6: -** 


who, after the twenty-ninth day of September in the year 
of Our Lord one thouſand ſeven hundred, ſhall either on 
the land, or upon the teas, knowingly or wittingly ſet 
forth any pirate, or aid and athſt, or maintain, procure, 
command, counſel or adviſe any perſon or perſons what— 
ſoever, to do or commit any piracies or robberies upon 
the ſeas, and ſuch perſon and perſons ſhall thereupon 


do or commit any ſuch piracy or robbery, then all and 


every ſuch perſon or perſons whatſoever, ſo as aforeſaid 
ſetting forth any pirate, or aiding, aſſiſting, maintaining, 
procuring, commanding, counſelling or adviſing the 
{ame, either on the land or upon the ſea, ſhall be and 
are hereby declared, and ſhall be deemed and adjudged 
to be acceſſary to ſuch piracy and robbery done and com- 
mitted : And further, that after any piracy or robbery is 
or ſhall be committed by any pirate or robber whatſoever, 


every perſon and perfons, who kuowing that ſuch pirate 


or robber has done or committed ſuch piracy and rob- 
bery, ſhall on the land, or upon the ſea, receive, enter- 
tain or conceal any ſuch Le or robber, or receive or 
take into his cuſtody any ſhip, veſſel, goods or chattels 
which have been by any ſuch pirate or robber piratically 
and feloniouſly taken, ſhall be and are hereby likewiſe 
declared, deemed and adjudged to be acceſ/ary to ſuch pi- 
racy and robbery.” But by 8. Geo. 1. c. 24. ſ. 3 they 


ſhall be deemed and taken to be principal pirates, felons and 
robbers. 


Senmary 7. 


Sec. 11. By 8. Geo. 1. c. 24. It is enacted. That in 


caſe any perſon or perſons belonging to any ſhip or veſſel 


whatiocver, upon mceting any werchant ſhip or veſſel on 


the high tcas, or in any port, haven, or creek whatſoever, 


ſhall forcibly board or enter into fuch ſhip or veſſel, and, 
though they do not ſeize and carry off ſuch ſhip or 
veſſel, ſhall throw overboard or deſtroy any part of the 
goods or merchandizes belonging to ſuch ſhip or veſſcl, 
the perſon or perions who ſhall be guilty thereof ſhall in 
all reſpects be deemed and puniſhed as pirates.“ 


In the expoſition of theſe ſtatutes it hath been holden, 


$:2. 12. Flssr, The ſtatute 28. Hen. 8. c. 15 docs not 


C. C. C. 52. alter the nature of the offence fo as to make that which was 
before 


ö | Ch. 37. | Or PIRA 2 v. 271 


before a felony only by the civil law, now become a felony 


: by the common law ; for the offence muſt ſtill be alledged 
as done upon the fea, and is no way cognizable by the 
common law but only by virtue of this ſtatute, which, by 
5 ordaining that in ſome reſpects it ſhall have the like trial 
- and puniſhment as are uſed for felony at common law, ſhall 
: not be carried ſo far as to make it alſo agree with it in 
1 other particulars which are not mentioned. 
: Sec. 13. SECONDLY, That this offence remains as be- Moor 756. 
. fore of a ſpecial nature, and that it ſhall not be included 8 In 
: in a general pardon of all felonies, which, as it was, before“. L 
: this ſtatute, to be expounded of no felonies which are ſuch 
J only by the civil law, ſhall continue ſtill to have the ſame 
1 conſtruction. | 
: 
4 Se. 14. THIRDLY, That no perſons ſhall, in reſpe& z. Inſt. 1712. 
1 of this ſtatute, be conſtrued to be, or puniſhed as, acceſſaries Sum. 77. 215. 
J to piracies before or after, as they might have been if it had | 
: been made felony by the ſtatute, whereby all thoſe would 
i incidently have been made acceſſaries in the like caſes in 
; which they would have been acceſſaries to a felony at com- 
6 mon law. 
c | 
N Sef. 15. FouRTHLY, That the indictment for this of- 3. Inſt. 172. 
2 fence muſt alledge the fact to be done upon the fea, and *: P. C. 124. 
R . muſt have both the words felonice and piratice : And that no 
| offence is puniſhable by virtue of this act as piracy, which 2+ Roll. 175. 
7 would not have been felony if done on the land, and con- 
: ſequently that the taking of an enemy's ſhip by an enemy is 
, not within the ſtatute, 
d Seft, 16. FIFTHLY, It is agreed, that this ſtatute extends Moor 7<6. 
not to offences done in creeks or ports within the body of a 1. Roll. x75. 
county, becauſe they are, and always were, cognizable by Summary 2. 
1 the common law. 8 3. e 
n + Set. 17. SIXTHLY, But it hath been decided, that if Cafe of G. 
, A. ſtanding on the ſhore of a harbour, fire a loaded muſket at Coombes, Ad- 
, a revenue cutter which had ſtruck upon a ſand bank in miralty Seſi. 
hu the ſea, about one hundred yards from the ſhore, by which C. B-: June 
0 firing a perſon is maliciouſly killed on board the boat, it is (. 2 
| 5 C. L. 300. 
l, piracy ; for the offence is committed where the death hap- $:e Rex w. 
1 pens, and not at the place from whence the cauſe of the Alſop, 
death procceds. i. SHOWING! 
As 
t 


19 
re 


272 


Or PIRACY. Bk. I, 


As to THE SECOND POINT, v:z Before what court the 
offence of piracy ſhall be tried. 


Se. 18, It is agreed, that piracy was formerly only 
coginizable by the civil law, in the courts of THE ADMIRAL; 
but it being inconſiſtent with the liberties of the nation 
that any man's life ſhould he taken away unleſs by the 


judgment of his pecrs or the common law of this land, it is 


Trial of of- 
Fonces com- 
mitted upen 
the fea, or 


_ within the ad- 


miral's juriſ- 
dict ion, by the 
king's com- 
miſtion. Al- 
tered by 11. & 
12. W. z. c. 7. 
3. Inſt. 147. 
Hob. 146. 
Dyer 211. 
pl- 33. 


The commiſ- 
fiuncrs auto- 
rity. 

1. Leon. 106. 
270. 


3. Bulſt. 28, 29. 


enacted by 28. Hen. 8. c. 15. ſ. 1. That all treaſons, fe. 
* Jonies, robbcries, murders and confederacies hereafter to 
„ be committed in or upon the fea, or in any other haven, 
river, creck or place where the admiral or admirals have or 
„pretend to have power, authority or juriſdiction, ſhal! 


ce be inquired, tried, heard, determined and judged, in ſuch 


„ thires and places in the realm, as ſhall be limited by the 
* king's commiſſion or commiſſions to be directed for the 
fame, in like form and condition as if any ſuch offence 
*© or offences had been committed or cone in or upon the 
& land; and ſuch commiſhons ſhall be had under the 


„ king's great ſeal, directed to the admiral or admirals, or 


& to lis or their lieutenant, deputy and deputics, and to 
© three or four ſuch other ſubſtantial perſons as ſhall be 
„named or appointed by the lord chancellor of England 
& for the time being, from time to time, and as oft as need 
« ſhall require, to hear and determine ſuch offences 
& after the common courſe of the laws of this realm, uſed 
„ for treaſons, felonies, murders, robberies and confedera— 
« cies of the ſame, done and committed upon the land with- 


„% in this realm.“ 


Sect. 19. By 28. Hen. 8. c. 15. ſ. 2. it is further en- 
acted, That fuch perſons to whom ſuch commiſſion or 
„% commilions ſhalt be directed, or four of them at the 
« Jeaſt, ſhall have fall power and authority to inquire of 
„ ſuch offences, and of every of them, by the oaths of 
« twelve good and lawful inhabitants in the thire limited 
in tlicir commiſſion, in ſuch like manner and form as if 
& ſuch offences had been committed upon the land within 
ce the fame fhire; and that every indictment, found and 
«« preſented before ſuch commiſſioners, of any treaſons, fe- 


* Jonies, robberies, murders, manflaughters, or ſuch other 


&« offences, being committed or done in or upon the ſeas, 
« cr in or upon any other haven, river or creek, ſhall be 
« good and effectual in the law; and if any perſon or per- 
« {ons happen to be indicted for any ſuch offence done or 
« hereafter to be done upon the ſeas, or in auy other place 
& above limited, that then fuch order, proceſs, judgment 
« and exccution ſhal! be ufed, had, done and made, to and 
„ againſt every ſuch perſon and perſons fo being indicted, 
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« as againſt traitors, felons and murderers, for treaſon, fe- 
% lony, robbery, murder, or other ſnch offences done up- 
« on the land, as by the laws of this realm is accuſtomed; 
«© and that the trial of ſuch offence or offences, if it be de- 
« nied by the offender or offenders, ſhiil be had by twelve 
« lawful men inhabitants in the ſhire limited within Tuch 
« commiſſion, which thall be directed as is aforeſaid, and 
&« no challenge or challenges to be had for the hundred.“ 

+ Seck. 20. By 28. Hen. 8. c. 15. ſ. 5. Provided alway, Con 
«© That whenſoever any ſuch commiſſion for the puniih- any pla. 
© ment of the offences aforeſaid, or of any of them, ſhall within the 
© be directed or ſent to any place within the juriſdiction Cizgue Ports, 
of the five ports, that then every ſuch commiſſion ſhall be | 
te directed unto the lord Warden of the ſaid ports for the 
* time being, or to his deputy, and unto three or four 
„ ſuch other perſon or perſons as the lord chancellor for | 
&« the time being ſhall name and appoint ; any thing in 
ce this preſent act to the contrary notwithſtanding,” 


+ Se. 21. By 28. Hen. 8. c. 15. ſ. 6. Provided alway; 27. H. 8. c. 4, 
« That whenſoever any commiſſion ſhall be directed unto !. Geo. x. fat, 
& the five ports for the inquiſition and trials of any of the . G 


* 1 uh od = "apa 


offences expreſſed in this act, that every ſuch inquiſition c. f. 


* and trial to he had by virtue of ſuch commiſſion, thall be 8. Geo. 1. 
& made and had by the inhabitants in the ſaid five ports, c. 24. 28. 
or the members of the fame ; any thing in this act to tlie ie 
« contrary thereof notwithſtanding.” = : 3 
more effectual 
ſuppreſſion of piracy, 


+ Sec. 22. By 33. Geo. 3. e. 67. ſ. 7. In cafe Offences com- 
« any of the offences mentioned in the ſtatute ſhall be 5 
„ committed on the high ſeas, then, and in every ſuch caſe, apſe in any 
«© the offence or offences fo committed ſhall be triable, and ſeſſion for 
« the perſon or perſons ſo offending may be proſecuted trial of of- 

« and tried by virtue of this act, in any ſeſſion of ger and ane mae 
& terminer and gadl-delivery for the trial of offences com- cons We Oh: 
© mitted on the high ſeas, within the juriſdiction of the 

& admiralty of England; any thing herein contained to the 


« contrary in any wiſe notwithſtanding.” 


+ Se. 23. But by 33. Geo. 3. c. 67. 1.8, it is pro- 
vided, * That no perſon or perſons ſhall be proſecuted profecutions 
by virtue of this act, for any of the offences aforctaid, un- to be com- 
* leſs ſuch proſecution be commenced within twelve calen- menced withe 
* dar months after the offence committed.“ Oy OT 
Vol. I. * + Seck. 
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+ S-f&. 24. And it being doubted whether the 28. Hen, 


c. 15. had not taken away the trial of piracy before the 


admiral, his lieutenant or commiſſary, which occaſioned a 


on the fea total diluſe of ſuch manner of trial, to the encouragement of 
may be tried. pirates who could not be tried by this ſtatute until brought 
to England, at a great trouble and expence, it is therefore 
enacted by 11. and 12. Will. 3. c. 7. © That all piracies, fe- 
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LA 
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Perſone cua— 


lonies, and robberies committed in or upon the ſea, or 
in any haven, river, creek, or place, where the admiral 
or admirals have power, authority, or juriſdiction, 
may be examined, inquired of, tried, heard and de- 
termined, and adjudged, according to the directions of 
this act, in any place at ſea, or upon the land, in any of 
his majeſty's iſlands, plantations, colonies, dominions, 
forts or factories, to be appointed for that purpoſe by 


the King's communion or commiſſions under the great 


ſeal of Eneland, or the ſeal of the admiralty of England, 


directed to all or any of the admirals, vice admirals, rear- 


adinirals, judges of vice-admiralties, or commanders of 
any of his majeſty's ſhips of war, and alſo to all or any 
ſuch perſon or perſons, officer or officers, by name, or 
for the time being, as his majeſty ſhall think fit to ap- 


point; which, laid commiſhoners ſhall have full power 


jointly or ſeverally by warrant under the hand and ſeal 
of them, or any one of them, to commit to ſafe cuſtody 
any perſon or perſons againſt whom information of pi- 
racy, robbery, or felony, upon the fea, ſhall be given 
upon oath (which oath they or any one of them ſhall 
have full power, and are hereby required to adminiſter), 
and to call and aſſemble a court of admiralty on ſhip- 
board, or upon the land,when and as often as occaſion ſhall 
require; which court thall confilt of ſeven perſons at the 
leaſt.“ | | 


+ Seck. 25. By 11. and 12. Will 3. c. 7. ſ. 2. And 
if fo many of the perſons aforcfaid cannot conve- 
niently be aſtiembled, any three of the aforciaid per- 
ſons (whereof the preticent, or chief of ſome Enzli/h 
factory, or the governor, Iicutenant-governor. or mem- 
ber of his majeſty's councils yn any of the plantations or 
colonies aforeſaid, or commander of one of his majeſty's 
ſhips, is always to be one), thall have full power and 
authority, by virtue of this act, to call and aſſemble any 
other perſons on ſhip-board, or upon the land, to mat 
up the number of feven,” 


+ Ses 20. By Tt. and 12 3. c. 7. ſ. 3. it is 


| lified to fit provided, That no perſons but fuch as are known mer- 
and vote, &c | | F 
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chants, fattors, or planters, or ſuch as are captains, 


lieutenants, or warrant-officers in any of his majeſt»y's 


ih1ps of war, or captains, maſters, or mates of ſome En 
liſh hip, ſhall be capable of being to called, and fitting and 
voting in the ſaid court.” 


+ Sefi. 27. By 11. and 12. Will. 3. c. . 6 4. Such 
perſons called and affembied as aforeſaid, ſhall have 
full power and authoritv, according to the courſe 
of the admiraity, to iſſue warrants for bringing any 
perſons accuied of piracy or robbery before them. to 
be tried, heard, and adjudged ; and to fummon witneſſes, 
and to take informations and examinations of witneſſes 
upon their oath ; and to do all things neceilary for the 
hearing and final determination of any cafe of piracy, 
robbery, and felony ; and to give ſentence and judgment 
of death, and to award execution of the offenders con- 
victed and attainted as aforeſaid, according to the civil law, 
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and the methods and rules of the admiralty; and that 


all and every perſon and perſons ſo convicted and at- 
tainted of piracy or robbery, fhiall have and ſuffer ſuch 


loſſes of lands, goods and chattels, as if they had been at- 


tainted and convicted of any piracies, felonies, and rob- 
berics, according to the afore mentioned ſtatute made in 
the reign of king Henry the eighth.” 


+ Sc. 28; By 11. and 12. Will. 42. . 8 
vided always, that fo ſoon as any court ſhall be 
afſembled as aforcfaid, either on ſhip-board or upon 
the land, the king's commitſion {hall firſt be openly read, 
and the ſaid court then and there ſhall be ſolemnly and 
publicly called and proclaimed ; and then the preſident of 
the court ſhall, in the firſt place, publicly in open court 
take the following oath, /g. 


*« A. B. do ſwear in the preſence of Almighty God, 
that I will truly and impartially try and adjudge the pri- 
ſoner or pritoners which {hail be brought upon his or 


their trials before this court, and honcitly and duly, 


on my part, put his majeſty's commiſſion tor the trying 
of them in execution, according to the beſt of my {kill 
and knowledge: and that 1 have no intereſt, directly 
or indirectly, in any ſhip or goods, for the piratically 


taking of which any perton ſtauds accuſed, and is now 


to be tried : | 
% So heiß me God.“ 
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+ Seer. 29. By 11. and 12. Will. . 


« And he having taken the oath in manner afore- 
« faid, ſhall immediately adminiſter the ſame oath to 
every perſon who ſhall fit, and have and give a voice in 
the faid court upon the trial of ſuch prifone” or pi 1{oners 
as aforeſaid; and immediately thereupon the ſaid priſoner 
r priſoners ſhall be formally brought before them; and 
« then the regiſter of the ſaid court "hall openiy and diſ- 
„ tinctly read the articles againſt fuch priſoner or pri- 
& foners, upon which they or any of them is or are to be 
& tried ; wherein ſhall be ſet forth the particular fact or 
facts of piracy, rebbery, and felony, with the time and 
% place when and where and in what manner it was com— 
c mitted ; and Ten cich priſoner thall be aſked, Whether 
« he be auc; Ot: he taid piracy and robbery, or felony, or 
„ not guilty ? Vhereupon every ſuch pritoner thall im- 
«« mediarcly plead thereunto, Guilty, or Not guilty, or elſe 
& it thall be taken as confeſſed, and he ſhall ſuffer ſuch 
* pains of death, loſs of lands, goods and chattels, and in 
« like manner, as if he or they had been attainted or 
© convicted upon the oath of witneſſes, or his own con— 
„ feſſion: But if any pritoner ſhall ple: ad not guilty, wit- 
e neſſes tha!l be produced by the regiſter, and duly {worn 
„and examined openly, 2%, vace, in the . pre- 
„ ſence: and after a witneſs hath anſwercd all the queſtions 
<« propoted by the preſident of the court, and given his evi- 
**=dence, it ſhall and may be lawful for the priſoner to have 
the witneſs croſs-examined, by firſt declaring to the 
Court what queſtions he would have alked, and there- 
upon the preſident of the court ſhall interrogate the wit- 
„ nefs accordingly ; and every pritoner thall have liberty 


„to bring witnetles for his defence, who ſhall be ſworn, 


„ and examined upon cath, as the witneſſes were that 


„ teſtified againſt him; and afterwards the prifoner ſhall 


«© be fairly heard whar he can ſay for himſelf: all which 
« being done, the priſoner ſhall be taken away and kept in 
„ fife cuſtody, and all other perſons, except the regiſter; 
© {hall withdraw from the ſaid court, and then the Court 


% fhall conſider of the evidence which hath been given, 


and debate the matters and circumftances of the pri- 
4 ſoner's caſe, and the preſident of the court ſhall collect all 
the votes of the perſons who do fit and have voices in 
* the faid court, beginning at the junior firſt, and end- 
ing with himſelf; and accord; ing to the plurality of 
voices, ſentence and judgment ſhall be then given and 
„pronounced publicly in the prefence of the priſoner or 
„ priſoners, being called in again; and according to ſuch 
ce ſentence and judgment the perſon or perſons attainted 
c ſhall be exccuted and put to death, at ſuch time, in ſuch 


“ manner, and in ſuch place upon the ſea, or within the 
| - „ ebbing 
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« ebbing or lowing thereof, as the preſident, or the major 
ce part of the Court, by warrant directed to a provoſt mar- 
« ſhal (which the prefident or faid major part thall have 
« rower to conſtitute) ſhall appoint.” 


+ Ses. 30. By 11. and 12. Will. + % 5 £ 7. Regin 
« Some perſon, being a public notary, ſhall be regil- the court te 
© ter of the court; and in caſe of his abience, death, be 2 pubke 
«© or incapacity, or for want of a perſon ſo qualified, the . 
« preſident of the court ſhall and may appoint a regiſter, 
„giving him an oath (which he is hereby empowered to 
« adminiſter), duly, faithfully, and impartially to execute 
te his office; which. regiſter ſhall prepare all warrants and 
&« articles, and take care to provide all things requilite for 
„ any trial, according to the ſubſtantial and eſſential parts 
« of proceedings in a court of admiralty, in the moſt ſum- 
„ mary way; and ſhall take minutes of the whole proceed - 
« ings, and enter them duly in a book by him to be kept 
« for that purpoſe; and ſhall from time to time, as op- 
„ portunity offers, tranſmit the ſame, with the copies of 
& all articles and judgments given in any ſuch caſes, iu any 
court whereof he thal: be regiſter, unto the high court at 
« admiralty of Euglaud.“ | 

+ Sea. 37. By 11. and 12. Will. 3. c. 7. f. 16. Pro- How commiſ- 
& vided always, that whenfoever any commiſſion for the i 
„ trial and puniſhment of the offences aforeſaid, or any 1; We rg 
ce of them, {hall be directed or ſent to any place within the riſdiction of 
& juriſdiction of the Cinque Ports, that then every ſuch the Cinque 
© commiſſion hall be directed unto the tord warden of the Borte ſhall be 
3 f wage f 3 directed, and 
Cinque Ports for the time being, or to his lieutenant, ani, 
and unto ſuch other perſons as the lord high chancellor, made. 
© or keeper of the great ſeal of Euglaud for the time being, | 
© or commiſſioners for the cuſtody of the great ſeal, ſhall 
„ name and appoint; and likewiſe that every inquiſition 
„and trial, to be had by virtue of ſuch commiſſion fo di- 
rłected and ſent to any place in the ſaid Cinque Ports, thall 
„be made and had by the inhabitants of the ſaid Cinque 
Ports, or the members of the ſame ; any thing in this act 


to the contrary thereof notwithſtanding.“ 


+ Seat, 32. And by 4. Geo. r. c. 11. f. 7. © All Ofenders a. 
and every perſon and perſons who have committed gainſt 11. & 


* or ſhall commit any offence or offences, for which 12. W. 3.c.7. 
| may be tried 


** they ought to he adjudged, deemed and taken to be pi- . . 1. 
«© rates, felons or robbers, by an act made in the parlia- 3 * 
„ ment holden in the eleventh and twelfth years of the 
« reign of his late majeſty king /F7//iam the Third, intituled 
An att for the more effeflual ſuppreſſion of piracy, may be 
„tried and judged for every fach offence in fuch * 

| . * aL 
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and form as in and by an act made in the twenty. 


« eighth year of the reign of king Henry the eighth 
„is directed and appointed for the trial of pirates, 
“and ſhall and ought to be utterly debarred and ex- 
* cluded from the benefit of clergy for the ſaid offences; 
© any law or flatute to the contrary thereof in any wiſe not- 
85 withſtanding.” 


+ Se7.23. By 18. Geo. 2. c. 30. . 2. it is enacted, That 
« any perſon who ſhall be tried and acquitted, or convict— 
& ed, according to this act, for any of the ſaid crimes, ſhall 
not be liable to be indited, protecutee, or tried again in 
© Great Britain, or elſewhere, for the ſame Crime or fact as 
high treaſon,” 


+ Sef?. 34 By 239. Gem kc. 30. f 3. it is pro- 
vided, “ That nothing in this ad contained ſhall be con- 
« flrued to extend to prevent any perſons guilty of any of 
bs = ſaid crimes, who ſhall not be tried according to this 
act, from being tried for high treaſon within this realm, 
8 eee to the aforeſaid act of the twenty-eighth year 
% of king Hcy the eighth. 


+ Sel. 35. And for the more ſpeedily bringing offen- 
ders to juttice, aud to prevent the INCONVENIENCES occa— 
ſioned by want of frequently holding a felon of adm: 'ralty, 
it is enactcd by 32. Geo. 2. c. 25.1. 20.5 That from and after 
the firſt day of June one thouſand ſeven hundred and 
++ fifty-nine, a {ciion of h and termmcy and gaol-delivery, 
„ for the trial of offences committed upon the high ſeas 
& within the juriſdiction of the admiralty of Eg and, ſhall 
be held twice at the leaſt in every year; that is to ſay, 
cc in the ſeveral months of arch and Oatober in each year, 
& at Juſlice Hall in the Old Bailey, London; except at ſuch 
times as the leſions of chen and termine, and gaol-duliver 
for the city of London and county of Hidd:je x 1hall be 
ci appointed to be there held; or in ſuch other places, 
£ within that part of (rear Retain called England, as the 
& lord high admiral of Great briatain, or the commiſioners 
for executing the once of lord high adiniral of Great 
% Eritain tor the time being, or any three or more of 
& them, ſnail by any letter or order in writing under their 
hands directed to the judge of che high court of admiralty 
© in /zgland for the time being  APPOILL,” 


+ Ser, 3% And by g2. $02. c 25. £ 21: it is 


ſurther enacted, That from and after the firſt day 
& of June one e band {even hundred = fiiiy-nime, 
it hall and may be lawful, not only to and for 
& any one or more of the commilioners for the time bel ing, 
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trying of offences committed within the juriſdiction of 
the admiralty of England, but al ſo to and for any one or 
more of the juſtices of the peace for the time being, of 
any county, riding, diviſion, or place, within that part 
of Great Britain called En»/and, and they are hereby re— 


ſpectively authoriſed and impowered, from time to time, 


to take any information or informations of any witnets 
or witneſſes in writing upon oath, touching any piracy, 
felony, or robbery, done or committed, or charged to 
have been done or committed, in or upon the ſea, or in 
any haven, river, creek, or place, where the admiral 


or admirals hath or have power, authority, or juril- 


diction ; and thereupon (if ſuch commiſſioner or com- 
miſſioners, or juſtice or juſtices i the peace reſpectively 
ſhall ſee cauſe) by any warrant or warrants under his or 
their hand and ſeal, or hands and ſeals, to cauſe the per- 
ſon or perſons accuſed in ſuch information or informa- 
tions to be apprehended and committed to the gaol of the 
county or place wherein the ſame information or in- 
formations ſhall he taken, there to remain until diſcharged 
by due courſe of law,” | 


+ $2.37. And by 32.Geo. 2. c. 2 ;.. f. 22. it is further enacted, 


That ſuch of the ſaid commiſſioners, or juſtices of the peace, 
who ſhall cauſe any ſuch perſon or perſons to be com- 
mitted as is laſt mentioned, ſhall, and he or they is or 
are hereby reſpectively required at the fame time to ob' ige 
all and every ſuch other perſon or perſons whom ſuch 
commiſſioner or commiſſioners, or juſtice or juſtices of 
the peace ſhall judge neceſlary to proſecute and give evi- 
dence againſt the perſon or perſons who ſhall be ſo com- 
mitted as aforeſaid, to enter into one or more recognt- 
zance or recognizances to bis majeſty, in a ſufficient 
penalty for his, her, or their appearing at the then next 
ſeſſion of oper and terminer, and gaoi-delivery, to be held 


* for the juriſdiction of the adlmiraity of England, there to 


proſecute and give evidence againſt the perion or perſons 
who ſhall be committed as aturctaid : And if any perſon 
ſhall refuſe to enter into ſuch recognizance to proſecute 
or give evidence as ſhall be required, he, ſhe, or they ſa 
refuſing, ſhall be committed by any itach commiſſioner 
or commiſſioners, juſtice or juſtices, to the gaol of the 
county or place in which the perſon io refufing ſhall be, 
until the next ſeſlions of a miralty {hall be held, or ſuch 
perſons ſha'l enter into ſuch recognizance as ſhall be re- 


quired as aforeſaid; which recognizamce or recognizances, 


together with the information or informations taken 


touching the offence or offences wherewith the perſon or 
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& perſons to be committed as aforeſaid ſhall be charged, 
«© the ſaid commiſſioner or commiſtioners, or juſtice or juſ- 
« tices of the peace, before whom the ſame ſhall be taken, 
& ſhall and they are hereby reſpectively required to tranſmit 
with all convenient fpeed to the regiſter for the time 
« being of the high court of admiralty of England, to be by 
& him forthwith laid before the judge for the time being of 
the ſame court, and afterwards to be kept among the re- 
** corcs ot that court.“ 8 | ED 


+ Se. 36, And by gz av. 2. c. 28. f. 23. it 
is further enacted, ** That the marſhal of the ad- 
«« mualty for the time being, and his deputy or de- 
% puties, and all ſheriffs, bailiffs, ſtewards, conſtables, 
„ headboroughs, tychingmen, keepers of gaols and priſons, 
« and all other officers whatſoever, for keeping of the peace 
& (as well within liberties as without) ſhall, and they, and 
*c every of them, are hereby reſpeQively authoriſed and re- 
& quired, from time to time, dil'gently to execute, perform 
& and obey all ſuch precept and precepts, warrant and war- 
« rants, and other order and orders, as ſhall at any time or 
„ times hereatter be made, directed, iſſued, or given to 
them or any of them reſpectively, by any one or more 
& of the {aid commiſſioners named in the commiſſion of oyer 
and ter miner, or juſtices of the peace, by virtue or in pur- 
„ ſuance of this act, touching any of the matters or things 
herein contained.“ 


+ $24. 29. It hath been determined, that two juſtices 
may take a recognizance for the appearance of one charged 
with telony on the high ſeas at the ſeſſions of admiralty, 


and the recognizance may be eſtreated into the exchequer. 


As to THE THIRD POINT, 57g. In what manner piracy. 


is puniſhed. 


The punith- 
ment of offen. 
ders. 

1. Salk. 85. 
Co. Lit. 391. a. 


Moor . pl. 
1044, 


+ $:2. 40. By 28. Hen. 8. c. 15. f. 2. it is enacted, 
„ That ſuch as ſhall be convict ot any ſuch offence or 
« offences, by verdict, confeſſion, or proceſs, by authority 
& of any ſuch commiſſion, ſhall have and ſuffer ſuch pains 
c of death, loſſes of lands, goods and chattels, as if they 
„ had been attainted and convicted of any treaſons, felo- 
© nies, robberics, or other the ſaid offences done upon the 
— | | 


+ Seat. 41. By 28. Hen. 8. c. 15. f.3. it is recited, That 

& for treaſons, robberies, iclonies, murders and confederacies 
& done upon the fea or ſeas, or in any place above re- 
„ hearſcd, the offenders fhail not be admitted to have 
„ the 
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cc the benefit of his or their clergy, but be utterly excluded 


cc thereof and from the fame, and allo of the privilege of 
& any ſanctuary.“ 


+ Leck. 42. By 8. Geo. 1. c. 24. ſ. 4. it is further en- Offenders 
ated, „ That all and every offender or offenders con- 3 on 
« victed of any piracy, felony or robbery, by virtue of 1 Fang 
„ this act, ſhall not be admitted to have the benefit of benefit of 


« clergy, but be utterly excluded of and from the fame.” clergy. 


+ Se. 43. An attainder for this offence corrupts not z. Inft. 112. 
the blood, inaſmuch as the ſtatute only ſays that the offen- Co. Lit. 391. 
der ſhall ſuffer ſuch pains of death, &c. as if he were attaint- B-. 2+ 6. 23. 
ed of a felony at common law; but ſays not that the blood 2 85 
ſhall be corrupted, &c. (1), | 


(1) If the indictment be v7 et arms et felonice, &c. as à robbery at common law, 
the blood may be corrupted ; for piracy upon the ſtatute is robbery, and offenders 
have been fo indicted in the king's bench, and on conviction executed. But if the 
indictment be pirarice depredavil, in the ſtyle of the civil law, the attainder corrupts 
not the blood. And this diſtinction will reconcile the paſſages upon this ſubje& in 
3. Inſt. c. 49. and Co. Lit. ſ. 745. Vide 1. Hale 355. 


$:&. 44. Yet it has been reſolved, that an offender 3. Inſt. 114. 
ſtanding mute on an arraignment by force of this ſtatute, Dyer 241-308. 
ſhall have judgment of pain fort et dure; for the words of 
the ſtatute of 28. Hen. 8. c. 15. are, that a commiſſion ſhall 
be directed to hear and determine ſuch offences after the 
courſe of the common law of the land, &c.—+ Bur by 

2. Geo. 3. c. 3. © ſtanding mute in piracy amounts to a 
„ conviction, and the Court ſhall award the ſame judgment 
nas on a conviction by verdict or confeſſion.“ 


As to THE FOURTH PARTICULAR, ©/z. Of the means 
which may be uſcd to prevent piracy. 


+ Sea. 45. By 11. and 12. Will. 3. c. 7. 1. 11. it is re- Encourage- 
cited, That it will conduce to the ſuppreſſing of rob- ment for com- 
berics on the ſea, if due encouragement be given, and rewards manders and 
allowed to ſuch commanders, maſters, and other officers, ſea- fen wo 

; . f efend their 
men and mariners, as ſhall either bravely defend their own ſhips againſt 
ſhips, or take, feize and deſtroy pirates, ſca rovers, and ene- pirates, & 
mies; and enacted,“ That when any Fng/;/þ ſhip thall have 
ce been defended againſt any pirates, enemies or ſea rovers by 
& fight, and brought to her deſigned port, in which fight 
any of the officers or ſeamen ſhall have been killed, or 
« wounded, it ſhall and may be lawtul to and for i 

| h 46 g 


— — 


—— — 
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« of his majeſty's 22 court of admiralty, or his ſurro- 
« gate in the port of London, or the mayor, bailiff, or chief 
« officer in the ſeveral out- ports of this kingdom, upon the 
« petition of the maſter or ſeamen of ſuch ſhip, fo defended 
& as atoreſaid, to call unto him four or more good and ſub. 
©« {tantial merchants, and ſuch as are no adventurers or 


„ Owners of the {hip or goods ſo defended, and have no 


& manner of intercit therein, and by advice with them to 


4 raiſe and levy upon the reſpective adventurers and owners 


Reward to 
diſcoverer of 
any combina- 
tion for run- 
ning away 


with ſhip, &c. 


Seamen de- 


* of the ſhip and goods fo defended, by proceſs out of the 
& ſaid court, ſuch ſum or ſums of money as himſelf and 
* the ſaid merchants, by plurality of voices, ſhall deter- 
< mine and judge reaſonable, not exceeding two pounds 
& her centum of the freight, and of the ſhip and goods ſo 
« defended, according to the firſt colts of the goods ; which 
* ſum or ſums of money 1o raiſed ſhall be diſtributed 
« among the captain, maiter, officers, and ſeamen of the 
6 faid thip, or widows and children of the ſlain, according 
« to the direction of the judge of the ſaid court, or his ſur- 


© rogate in the port of London, or the mayor, bailiff or chief 


officer in the ſeveral out-ports of this kingdom, with the 
ce approbation of the merchants aforeſaid, who ſhall propor- 
« tion the ſame, according to their beſt judgment, unto the 
„ ſhip's company as aforeſaid, having ſpecial regard unto 
« the widows and children of ſuch as ſhall have been ſlain in 
c that ſervice, and ſuch as have been wounded or maimed.” 


** 


+ Se. 46. By 11. and 12. Will. 3. c. 7. ſ. 12. And for the 
better and more effectual prevention of combinations and 
contederacies for the running away with or deſtroying of any 
ſhip, goods or merchandizes, it is further enacted,“ That a re- 
„ ward of ten pounds for every ſhip or veſſel, of one hundred 
c tons or under, and fifteen pounds for every ſhip or veſſel of a 
greater burthen, ſhall be paid by the captain, commander, 
or maſter of every {hip or veilel, wherein any ſuch com- 
& hination or confederacy ſhall be ſet on foot for the run- 
&« ning away with or deſtroying any ſuch ſhip, or the 
c goods and merchandizes therein laden, to ſuch perſon as 
« ſhall firſt make a 8 thereot, upon due proof of 


«© ſuch combination or confederacy; the ſame to be paid 


« at the port where the wages of the ſeamen of the ſaid 
4 ſhip are or ought to be paid, after ſuch dilcovery and 
« proof made.” | | | 


+ Sc. 47. By 17. and 12. Will. 3. c. 7. f. 17. And 


for the prevention of ſeamen deſerting of merchant ſhips 


chant ſhips to abroad in parts beyond the feas, which is the chief ac- 


caſion of their turning pirates, and of great detriment 
| 10 


loſe wages. 


ha OÞ 


RV 
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to trade and navigation in general ;” it is enacted, That 
« all ſuch ſeamen, officers or ſailors, who ſhall deſert the 
e ſhips or veſſels wherein they are hired to ſerve for that 
voyage, ſhall for ſuch offence forfeit all ſuch wages as 
„ ſhall be then due to him or them.“ | 


+ Sc#. 48. By 8. Geo. 1. c. 24. ſ. 2. it is enacted, Ships and the 


That every ſhip or veſſel which ſhall be fitted out with a goods torteit- 
g | ed, half to the 


cc » 1 7 p p . : pi 
deſign to trade with, or ſupply, or correſpond with any er, 


** 
Lay 


+ pirate, and all and every goods and merchandizes put on the ſaver. 


« hoard the fame for any intent or p arpoſe to trade with any ers. 
© pirate, felon or robber on the ſeas, ſhall be 2% fads forteited; 


one moiety thereof to the uſe of the king's majeſty, his 


6 heirs and ſucceſſors, the other moicty to the perſon or 
« perſons who ſhall {irit make diſcovery, and give informa- 
+ tion of ſuch intent or defign ; and ſuch perſon or per- 
* ſons who {hall firſt make ſuch diſcovery, ſhall and may 
„ ſye for and recover the ſaid thip or veſlel, and all and 
every the goods and merchandizes on board the ſame, 


& in the high court of admiralty.” 


+ Se. 49. By 8. Geo. 1. c. 24. ſ. 5. To the end that Seamen 
2 further encouragement may be given to all ſeamen and maim 'n 
mariners to fight and defend their ſhips from pirates, it is agin ae 
enacted,“ That in caſe any ſeaman or mariner on board any „„ I 
+ merchant ſhip or veſſel, or any other ſhip or veſſel, {hall be wards in 22. & 
“ maimed in fight againſt any pirate, every ſuch ſeaman and 23.Car. 2 c. 11. 
* mariner, upon due proof of his being maimed in ſuch ane oy an- 
* fight, ſhall not only have and receive the rewards already 6 
* appointed by a ſtatute made in the twenty ſecond and Hotpiral. 
S twenty-third years of the reign of king Charles the 
e ſecond, intituled, Au ad to prevent the delivering up of mer= 
„ chant ſhips, and for the increaje of good and ſerviceable ſeamen, 
„ but ſhall alſo be almitted into and provided for in Green- 
& ci Hoſpita', preterable to any other ſeaman or mariner 
& who is diſabled from ſervice, or getting a livelihood merely 
„hy his age. | 


+ Sea. 50. By 8. Geo. 1. c. 24. ſ. 5. it is further enacted, Mafters or 
hat in cafe any commander. maſter, or other officer, or ſeamen not 
* any ſeaman or mariner of any merchant: hip or veſſel defending 
„ which carries guns and arms, ſnall not, when they are at- themſelves a- 
© tacked by any pirate, or by any hip or veſfel on which gary Take 
* any ſuch pirate is on board, ſignt and endeavour to de- 1 dee. 
& fend themſelves, and their nid ip or veſſel, from being and ſuffer fix 
„ taken by the ſaid pirate, or ſhall utter any words to diſ- 9977995 im- 
* courage the other mariners from Joferrding the thip, and Prüchkent. 

. cc Dy 
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« by reaſon thereof the ſaid ſhip or veſſel ſ:=1] fall into the 
% hands of ſuch pirate; then, and in every ſuch caſe, every 
« ſuch commander or maſter, or other officer, and every 
& ſeaman or mariner, who ſhall not fight and endeavour to 
„ defend and fave the ſaid ſhip or veſſel, or who ſhall utter 
any ſuch words as aforeſaid, ſhall loſe and forfeit all and 
* every part of the wages due to him and them reſpectively, 
* to the owner and owners of the ſaid ſhip or veſſel, and 
„ ſhall not be permitted to ſue for or recover the ſame, or 
« any part thereof, in any court either of law or equity, and 
« as a farther punithment ſhall fuffer fix months impriſon- 


«© ment.“ 


+ Sec. 51. By 8.Geo.1. c. 24. f. 7. And for prevention of 
ſeamen or mariners deſerting merchant ſhips ar veſſels abroad 
in the plantations, or in any other parts beyond the ſeas, 
which is the chief occaſon of their turning pirates, and of 
great detriment to trade and navigation, and is chiefly occa- 


tioned by the owner or owners of ſhips or veſſels paying 


wages to the feamen or mariners when abroad :” it is en- 
acted, That no maſter or owner of any merchant 


- 6 ſhip or veſſel ſhall pay or advance, or cauſe to be paid or 


% advanced to any ſeaman or mariner, during the time he 
& ſhall be in parts beyond the ſeas, any money or effects 
« upon account of wages exceeding one moiety of the 
& wages which ſhall be due at the time of fuch payment, 
until ſuch ſhip or veſſel ſhall return to Great Britain or 
% Ireland, or the plantations, or to ſome other of his majeſty's 
% dominions whereto they belong, and from whence they 
« were firſt fitted out; and if any ſuch maſter or owner of 
& ſuch merchant ſhip or veſſel ſhall pay or advance, or cauſe 
to be paid or advanced, any wages to any ſeaman or mari- 
„ner above the ſaid moiety, fuch maſter or owner ſhall 
„ forteit and pay double the money he ſhall fo pay or ad- 
« yance, to be recovered in the high court of admiralty, by 
“any perſon who ſhall firſt diſcover and inform of the 


„ flame.“ 


* 
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CHAPTER THE THIRTY-EIGHTH, 


O F 


S. UK I 


FFENCES againſt the habitation of a man are of two 
kinds: | __ 


1. Burglary. 


| 2. Arſon. 


— 


F. Car. 178. 
18 5. 264. 


Pulton 132. 


| BurGLARY is a felony at the common law, in breaking staun. 30. 
and entering the manſion-houſe of another, or, as {ome ſay, 1. Hale 349. 
the walls, or gates of a walled town, in the night, to the Palt. c. 157. 
intent to commit ſome felony within the ſame, whether the 8 pou 


felonious intent be executed, or not. | 


For the better underſtanding whereof, I ſhall conſider the 
following particulars : 


1. What ſhall be accounted night-time for this purpoſe. 


2. Whether there muſt be both an actual entry and 
breaking, 


3. What breaking is ſufficient, 
4. What entry is ſufficient. 
5. In what place this offence may be committed. 


6. What degree of guilt is required in the principal in- 
tention, „ | 


+ 7. In what manner burglary is deprived of the benefit of 
clergy. 


+ 8, Of ſtatutes tending to prevent this offence. 
As 


Om. C. 41. 
Leg. Can. 
I, 61. Wilk. Leg. Ang. Sax. p. 273. Spelman tit. Hamſecken. Sum. 79. 
360. 22, Aſſ. 39. 95. B. Cor. 93. 3. Inſt, 63. Crom. 31. 4. Comm. 223. 


2. Hais 
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As to THE FIRST POINT, viz. What ſhall be accounted 
nig he-time for this purpoſe. 


alt. c. 151. Jef, 2. There are ſome opinions, that burglary may 
5 +1 * be committed at any time after ſun-ſet, and before ſun- 
4 4. 3* riſing; but it ſeems the much better opinion, that the word 
Crom. 32, 33. noctanter, which 1s preciſely neceſſary in every indictment 
7. Co. 6. 34 for this offence, cannot be ſatisfied in a legal ſenſe, if it 
1. Hale 559. appear upon the evidence, that there was ſo much dav- light 


Roll. 524 at the time, that a man's countenance might be dilcerned 
Moor 660. | 


Cro. Eliz.583-. thereby. 
9. Co. 66. 4. Comm. 224. 


As to THE SECOND PYOINT, viz, Whether there muſt 
be both an entry and a breaking. 


ner - Se. 3. Notwithſtanding ſome Joſe opinions to the 
« Ink. "I contrary, there ſeems to be no gocd cauſe to doubt, but that 
1. Hale 551. both are required to compleat this offence; for the words 
556, & freg:t”” and “ intravit“ being both of them preciſely ne- 
Con. Dalt. e. ceſſary in the indictment, both muſt be ſatisfied ; and a for- 
3 2 tier, therefore, there can be no burglary, where there is 
Daliſon 22. Neither of them; as if on a bare aſſault upon a houſe the 


Pult. 132. owner fling out his money. 


Foſt. 108. | 135 | 

F As to THE THIRD POINT, viz. What breaking is ſut- 
ficient. | 

3- Inſt. 64. Selz. 4. It ſeems agreed, that ſuch a breaking as is im- 


1. Hale 508. plied by law in every unlawful entry on the poſſeſſion of 
. another, whether it lie open or be incloſed, and will main- 
Hutton 20. tain a common indictment, or action of treſpaſs quare clau- 


C. Car. 65. ſum fregit, will not ſatisfy the words felonicè et burglariter 


25: free, except in ſome ſpecial caſes, in which it is accompanied 
Jer 99. with ſuch circumſtances as make it as heinous as an actual 
breaking. 


2. Hale $68. Sf. 5. And from hence it follows, that if one enter 
1. And. 114, into a houſe by a door which he finds open, or through a 


115. hole which was made there before, and ſteal goods, &c. or 
Savil $9. draw any thing out of a houſe through a door or window 
Fotter 107. 


which were open before, or enter into a houſe by the doors 
open in the day-time, and lie there till night, and then rob 
and go away, without breaking any part of the houſe, he 1s 
not guilty of burglary. | 


Fofer 109. Set. 6. But it is certain, that he would have been 
guilty thereof if he had opened the window, or unlocked 
| | | the 


Fo 


, 
] 
( 
| 
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the door, or broke a hole in the wall. and then entered, 

&c. or if having entered by a door which he found open, 

or having lain in the houſe by. the owner's conſent, he . 
had but unlatched a chamber door, or if he had come W 
down by the chimney (in which caſe though it might 

be ſaid, that the houſe was open there, and ſo not actually 

broken, yet it was as much incloſed as the nature of the 

thing would bear). 


Se. 7. And according to ſome opinions, he would Crom. 322. 
have been in like manner guilty, if upon an aſſault made Cor tra, 1. An- 
by him upon the houſe, with an intent to rob it, the owner derſon 275. 
had opened the door in order to drive him off, and thereup- 
on he had entered; in which caſe, as ſome ſay, the opening 
of the door by the owner, being occafioned by the felonious 
attempt of the other, is as much imputable to him as if it had 
been actually done by his own hands. 


Se. 8. And it has alſo been reſolved, that where divers (4) Le Motts“ 
perſons came to a houſe with an intent to rob it, and knock- Colt 
ed at the door, pretending to have buſineſs with the owner, Lehe 4. 
and being by that means let in, rifled the houſe, they were 


guilty of burglary. (a) 


ect. 9. Allo it hath been adjudged, that thoſe were no Kely. 52, 53, 
leſs guilty, who, having a deſign to rob a houſe, took lodg- 63+ 
ings in it, and then fell on the landlord and robbed him; 
for the law will not endure to have its juſtice defrauded by 
ſuch evaſions. 


Se. 10. And for the like reaſon, d forti9ri, it has been Crom. 32. 

reſolved, that where perlons, intending to rob a houle, raiſ- Dalt. c. 151. 
ed a HUE AND CRY, and prevailed with the conſtable to 1. Hale 552. 
make a ſearch in the houſe, and having got in by that 3: —_ og 
means, with the owner's conſent, bound the conſtable, T - 228. 
and robbed the inhabitants, they were guilty of burglary, 
For there cannot be a greater affront to public juſtice, 
than to make ule of legal proceſs as a ſtale for ſuch villain- 
ous purpoſes ; and therefore the whole act is eſteemed tor- 
tous av mt. 


As to THE FOURTH POINT, viz. Whatentry is ſufficient 
to this purpoſe. 


Set. 11. It ſeems agreed, that any the leaſt entry, either pal: 
with the whole or with but part of the body, or with any Kei, 
inſtrument, or weapon, will ſatisfy tae word © intravit“ in Pulton 32. 
1. And. 115. 
1. Hale 553. 535. Crom. 31, 32. 4. Comm. 245. 
an 
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an indictment of burglary ; as if one do but put his foot 


(a) Sce the 
Caſe of Geo. 
Gibbons in 
point, Foſter 
108. 


Caſe of John 
Hughes, Caſes 
C. L. 313. 


1. Hale 439. 


151 

oft. 3 50. 353. 
Kely. 111. 
Crom. 33. 


Dalton 151. 
1. Hale 555. 
(5) Stra. 881. 
x0. St. Tr. 


433. 


over a threſhold, or his hand, (a) or a hook or pit- 
tol within a window, or turn the key of a door which is 
locked on the inſide, or diſcharge a loaded gun into a houſe, 


&cCc. 


+ Se. 12. But it ſeems, that the inſtrument muſt be in- 
troduced for the purpoſe of committing the felony. There- 
fore, where thieves, having bored a hole through the door 
with a center bit, and part of the chips were found in the in- 
fide of the houſe, yet as they had neither got in them- 
ſelves, nor introduced a hand or inſtrument for the pur- 
_ of taking the property, the entering was ruled incom- 
Piete, | 


Seft. 13. It is certain, however, that in ſome caſes one 
may be guilty of burglary, who never made any actual entry 
at all; as where divers come to commit a burglary together, 
and fome ſtand to watch in adjacent places, and the others 
enter, and rob, &c; for in all ſuch caſes, the act of one is in 
judgment of law the act of all. 


Sect. 14. And upon the like ground it has been de- 
liberately determined (4) upon a ſpecial verdict, that a ſer- 
vant who confederating with a rogue lets him in to rob a 
houſe, &c. is guilty of burglary as much as the rogue him- 
felf; for it is clear, that if the fervant were out of the houte, 
the entry of the other would be adjudged to be his alfo; and 
what difference is there when he is in the houſe ? 


Ser. 15. It is recited by 12. Ann. c. 7. That there 
had been ſome doubt, whether the entering into a manfion- 
houſe, without breaking the ſame, with an intent to commit 
ſome felony, and breaking the ſaid houſe in the night-time 
to get out, were burglary ;” and thereupon it is declared 
and enacted, . Ihat if any perſon ſhall enter into the man- 
« ſion or dweliing-houſe of another by day or by night, 
« without breaking the ſame, with an intent to commit 
«*« felony, or being in ſuch a houſe thall commit any felony, 
« and ſhall in the night-time break the ſaid houſe to get out 
« of the {ame, ſuch perſon is, and ſhal} be taken to be guilty 
% of burglary, and ouſted of the benefit of clergy, in the 
« fame manner as it ſuch perſon had broken and entered the 
« faid houſe in the night-time, with an intent to commit 
« felony there.” | 


As 


P 


that it can be committed only in a Awellinr-Hoιονν]; and that 


mo manſionali. 


Ch. 38. BURGLARY. 289 


As to THE FIFTH POINT, vis, In what place this offence | 
may be committed. 


1 Hale 5:0, 
4. Co. 40. 

indi ur | : l 5 Inſt. 64. 67. 
the indictment for it muſt neceſſarily alledge the fact in do- B. Cor. = : 
| | 22. All. 39. 


$e#. 16. It ſeems to be the current opinion at this day, 


Dalt. 151. 27. Af. 38. Foſt. 38, 39. 1. And. 302. 8. P. C. 30. ketyogs 274 
Popham 42. Prin. P. L. 274 


Se. 17. And Sir Edward Cote ſeems to ſay, that the 
breaking 4 church, &c. is therefore burglary, becauſe the 
church is the manſion-houſe of Gop. But I can find no- 
thing in the more ancient #uthors to countenance this 
nicety ; for the general tenor of the old books ſeems to be, 
that burglary may be committed in breaking houſes, or 
churches, or the walls or gates of a town. And Staundforde 
and Anderſon mention precedents of indictments of bur- 
glary in domo without adding manſianali. However the con- 
ſtant courſe of late precedents and opinions makes it cer- 
tainly a very dangerous, if not an incurable fault, to omit 
the word manſionalis in an indictment of burglary in a houſe ; 
and therefore, without queſtion, it ought always to be in- 
ſerted where the truth of the caſe will bear it. But ſurely 
it canhot be neceſſary or proper to have any ſuch word in an 
indictment of burglary in a church, which, by all the books 
above cited, ſeems to be taken as a diſtin burglary from 
that in a houſe, | | 


Se. 18. However it is agreed by all, that a houſe _ 
wherein a man dwells but for part of the year (a), or a (e) See the 
houſe which one has hired to live in, and brought part of oy of Join 

: . | - Nutbrown in 
his goods into, but has not yet lodged in, or a chamber in point, Foſter 
one of the inns of court wherein a perſon uſually lodges, or 56. 
houſe which a man's wife hires without his privity, and 1. Hale 366. 
lives in by herſelf without him, may be called his dwelling. Crom- 23. 
houſe; and will ſufficiently ſatisfy the words domus manſionalis Niost 6 
in the indictment, whether any perſon were actually there- , Coke 40. 


in, or not, at the time of the offence, | 1. Jones 394. 


K<ly. 43. 46. 
Pop. 42. 52. Pulton 132. 


+ Seck. 19. But it has been held, that burglary cannot Lyon's Cafe, 


be committed in a houſe under repair, although part of the s C. T. 


property of its owner be there depoſited; for until he take 
poſſeſſion with intent to inhabit, it is not his manſion or 
dwelling houſe, 


Vor. I. U + Sed, 
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Fuller's Caſe, + $4. 20. So alſo it hath been ruled, that burglary can- 
Cafes C. I.. not be committed in an unfiniſhed houſe, if neither the 
10927077 owner nor his ſervants have taken poſſeſſion of it, although 

one of the workmen of the owner ſleep therein for the 

purpoſe of protecting it. h 


3.Inftitate 64. Se&. 21. But all out- buildings, as barns, ſtables, dairy- 
Dalt. c. 151. houſes, &c. adjoining to a houſe, are looked upon as part 


8 . thereof, and conſequently burglary may be committed in 


1. Hale 558. them. 

Kely. 27. 52. 

82. | Sg. 22. But if they be removed at any diſtance from the 

4. Com. 245. houſe, it ſeems, that it has not been uſual of late to proceed 
againſt offences therein as burglaries, PS 


mo 1 + Set. 23. And therefore it has been decided, that an 
for Somerſet, 0#t-houſe occupied by the proſecutor with his dwelling- 
1776, on acaſe houſe, but ſeparated therefrom by an open paſſage eight 
reſerved by feet wide, and not connected with the dwelling-houſe, by 
EYRE Baron. any fence inclofing both the ſaid out-houſe and dwelling- 

houſe, is not a place in which a burglary can be com- 


mitted. 


Caftle's Cafe, f Sed. 24. But it has been held, that the breaking and 
1. Hale 558. entering in the night-time into a bake-hoy/e eight or nine 
yards diſtance from the dwelling-houſe, but connected with 

each other by means of a paling, is burglary. 


be e. f . 28. So alſo burglary may be committed in a Hp 
on and o. Adjoining to a houſe, if under the ſame roof, or within the 
thers, Caſes curtilege, although there be no internal communication be- 
C. L. 287. tween the ſhop and the houſe, and although no perfon ſleep 

in the ſhop. 


1. Hale 586. Sect. 26. If ſeveral perſons d:ve!! in one houſe, as ſer- 
| mn I vants, gueſts, tenants at will, or otherwiſe, having no fixed 
Deck, bs." and certain intereſt in any part thereof, and a burglary be 

3-Inft.6; committed in any of their apartments, it ſeems clear, that the 
Co. Lit. 48. indictment ſhalf lay the offence in the manſion houſe of che 
| proprietor, Kc. ; 

Sect. 27. But if one hire a diſtin apartment in a houſe 
for his lodging for a certain time, and a burglary be com- 
mitted therein, I can ſee no good reaſon why the indict- 
ment _ not lay the offence in domo manſionali of ſuch 
lodger ; for it ſcems to be agreed, that an indictment for a 

See Rex, burglary committed in a chamber in one of the inns of 
Ganſel, court, may lay the offence in domo manſionali of the owner 
cow p. 44 of the chamber; and why may not ſuch an apartment, 
| | | with 


* 


SR i. Be 9 
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with as much propriety be called the manſion-houſe of him 
that takes it, during the time that he has a certain intereſt 
in it; for ſo long as it is ſevered by the leaſe, it ſeems in 
the eye of the law to be as diſtin from the other parts of 
the houſe, as if the petſon who rents it had a freehold or in- 
heritance in it. As to the objection, that he goes into the 
houſe by the ſame door with the other inhabitants, and 
therefore is but an inmate, and the whole ought to be con- 
fidered but as one houſe, 1 anſwer, that he muſt have 


ſome way to his apartment as incident to his intereſt in 


it, and that ſuch way lying through a door which is com- 
mon to liim with others, doth not make the apartment it- 
ſelf in any reſpect leſs his own, than a way through a door 
belonging to himſelf only would have done; and if the law 
be ſo in this caſe, it ſeems to me very reaſonable alſo, that 
if ſuch a lodger take alfo a cellar in the ſaid houſe, a bun 
glary committed in ſuch cellar, may be alledged in dome (a) Provided 
manſionali of the lodger, whether the cellar had any com- de, der dwell 
munication with the houſe or not (a); for ſince it ſeems to in np of 


be agreed, that a barn or ſtable, or other out-building near the nouſe. 


to a houſe, ſhall! be looked on as part thereof, why ſhould not Se quare, for 


Kel. $3. ſeemt 
contra, 


Sea, 28. However it is agreed by all, that if one hire 
a part of a houſe to lodge in, which is a&fually divided 
from the reſt, and have a door of its own to the fireet, a 
burglary therein may be alledged in domo manſionali of ſuch 


ſuch a cellar have the like eſtimation. 


perſon. 


+ Se: 29. It has therefore been decided, that when Rex v. Ro- 
the owner of a houſe had let the whole of it in apartments oe Fn 
to different perſons, and did not inhabit any part of it ps _ 
himſelf; and one of the inmates tented a ſhop, a parlour, Cate reterved 
and a cellar underneath, at 121. 10s. a year, which cellar for the opi- 
the owner afterwards reſerved to himſelf to keep lumber vion of the 
in, and deducted 10s. yearly from the 121. 108. for the Judges. 
rent of the fame, the ſhop and parlour oi ſuch inmate, if 
felonioufly broken open in the night-time, may be laid to 
be the 9 of ſuch inmate. 


Sect. 30. So alſo where a houſe was ſituated in a Trapſbaw's 
mews, and the whole of it let out in lodgings to three Caſe, Caſes 
families, with only one outer door which was common C. L. 333. 
to all the inmates, one of whom rented the ground floor | 
and a ſingle room up one pair of ſtairs, and the door of the 
parlour was broke open in the night, it was determined that 
this parlour was well laid to be the dwelling-houſe of the 
particular inmate, 


2 + Sec. 


r 


— 


72 


— 


Nr 


— * 
. 
nt” — —— 
. 


Kely. 30. 67. verdic 
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Turner's + Sec. 31. So alſo where a coachman lived in rooms ſituated 
Cate, Caſes over the coach-houſe and ſtables of a public mews, but never 
BOW T3096 paid any rent, nor were the premiſes rated in the pariſh-books 
except as appurtenances to the coach-houſe and ſtables, the 

way to which was down a pailage leading to a ſtaircaſe 

which led to theſe rooms through a door which was never 

faſtened, but there was a door at the top of the ſtaircaſe to the 

rooms which was locked at night, it was held, that theſe rooms 

were ſuch a dwelling-houſe in which burglary might bo 
committed. | | 


Richard Car- + Se. 32. So alſo where the inmate of a houſe ſo let 

roll's Caſe, had two apartments therein, viz. a llceping room up one 

8 ir of ſtairs, and a working-ſhop in the garret, which he 

S.. 1782, Pair of fairs, z-ſhop in the garret, 

Caſes Cry,  Fented by the week as tenant at will, and a burglary was 

Law 05, committed in the work-/9p, it was determined that the 
burglary was well laid in the manſion-houſe of ſuch in- 


mate. 


Hutton 31. $27. 33. But if he had taken it as a ſhop or work-houſe 

1. Hale 557, for his uſe in day-time only, it ſeems that a felony therein 
58. cannot be alledged in a manſion-houſe; not of him that 
14. 1 3. Geo. 3. lets it, becauſe it is ſevered by the leaſe from that part of 

c. 38. reſpꝰ et- a | : ; 

ing burglary the houſe which belongs to him, nor of him to whom it 

in the work- is let, becauſe he takes it not to lodge in. 

ſhops of the Plate Glaſs Manufactory. 


Tones? Caſz, + Se. 34. But if two partners in trade reſpeQively 

Cates C. L. live in adjoining houſes, the ſhop underneath being common 

4 34 to both, and no internal communication between the two 
houſes, but each of them having an outer door from the 
ſtreet, each houfe may be laid to be the dwelling-houſe of 
its reſpective inhabitant, although the rent and taxes are 
paid out of the joint funds. 


Se. 35. From what has been faid it clearly appears, 
22. AF. 95. that no burglary can be committed by breaking into any 
B. Cor. 93. ground incloſed, or booth, or tent, &c. (a); for there 
3 1 3 tems to be no colour, from any authority ancient or mo- 
/a) But ſee dern, to make any offence burglary that is not done either 
ante p. 29. againſt ſome houſe, or church, or the walls or gatcs of 


lome town. 


As to THF six TA POIN'P, viz. What degree of guilt is 
required in the principal intention of the offender, 


Dyer 9g. ©, $ef. 35. It ſeems clear, that there can be no burglary 
3 Infi. o. but where the indictment both expreſsly alledges, and the 
t allo finds, an intention to commit ſome /e/ony ; 
for if it appcar that the offender only meant to commit 


1 Hate . 
1 A a tre 
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a treſpaſs, as to beat the party, &c. he is not guilty of 
burglary. 


+ Set, 37. And therefore where a ſervant embezzled 
d . 3 a Rex v. Bing- 
money intruſted to his care, ten guineas of which he de- ey, O-8: 
poſited 1n his trunk, and quitted his maſter's ſervice, but Trin. 3. Jac-2, 
afterwards returned, broke and entered the houſe in the Ms. 
night, and took away the ten guineas ; it was adjudged 
no burglary, becauſe it did not appear that he entered to 


commit a felony, but a treſpaſs only. 


Sect. 38. However it ſeems much the better opinion, that 
an intention o commit a rape, (a) or ſuch other crime which 
is made felony by ſtatute, and was a treſpaſs only at common Sree 481. 
law, will make a man guilty of burglary, as much as if ſuch in polnt. 
offence were a _— at common law; becauſe wherever a 
ſtatute makes any offence felony, it incidentally gives it all 
the properties of a felony at common law. 


(a) Rex v. 


As to THE SEVENTH POINT, wiz. In what manner 
burglary 1s deprived of the benefit of clergy, 


+ Se#?. 29. By 18. Eliz. c. 7. If any perſan or per- 
cc ſons ſhall commit or do any manner of felonious bur- 
cc plary, he or they ſhall ſuffer death without benefit of 
* clergy.” 


+ Sea. 40. By 3. and 4, Will. and Mary, c. 9.“ All 
& and eyery perſon or perſons that ſhall counſel, hire, or 
„command any perſon to commit any burglary, ſhall not 
have the benefit of his or their clergy.” | 


As to THE EIGHTH POINT, viz. Of the ſtatutes which 
have been paſſed with a view to prevent this offence. 


+ Se. 41. By 23. Hen. 8. c. 5. © If any per- 
& ſon or perſons be indicted for the death of any evil- 
* diſpaſed perſon or perſons attempting burglariouſly to 
& break manfion-houſes in the night-time, the perſon or 
« perſons ſo indicted ſhall be thereof fully acquitted and diſ- 
« charged.“ 


+ Seck. 42. By 10. and 11. Will. 3. c. 23. Whoever 
ce ſhall apprehend any perſon guilty of burglary Hall have 
a certificate, exempting him from all pariſh and ward of- 
% goes.” ED 


+ Se2. 43. By 5. Ann. c. 31.“ Whoever ſhall appre- 
« hend a burglar, and proſecute him to conviction, hall 
03 | « have 


14 
| 
9 
Fi 
1 
Þ 
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ce have a reward of forty pounds; and if an accomplice, being 
& out of priſon, ſhall convict two or more offenders, he is 
ce intitled to a pardon of all the offences enumerated in the 
« act.“ 1 8 1 | 


+ Sef?. 44. By 10. Geo. 3. c. 48. © Buyers and receivers 
© of ſtolen jewels, gold or ſilver plate, watches, when the 
de ſtealing ſhall have been accompanied with a burglary, 
& ſhall be triable as well before the conviction of the prin- 
& cipal, whether he ſhall be in or out of cuſtody, as after, 
« and tranſported for fourteen years.“ | 


+ Sec. 45. By 23. Geo. 3. c. 88. © If any perſon ſhall 
er be apprehended having upon him any picklock key, crow, 
« jack, bit, or other implement, with an intent feloniouſly 
4 to break and enter into any dwelling-houſe, &c. he ſhall 
pe deemed a rogue and vagabond within 17. Geo. 2. c. 5.” 


CHAP- 


To £(Q} G03 


FF 


CHAPTER THE THIRTY-NINTH. 


t Q M0 


ARSON is a felony at common law, in maliciouſly and 
voluntarily burning the houſe of another by night or 


by day. 
And I ſhall conſider, 


1. What is ſuch a houſe in which arſon may be com- 
mitted. | 


2. Whether this offence may be committed in the offen- 
der's own houſe. | 


3. How much the houſe ought to be burned, 
4. With what degree of malice. 


+ 5. In what caſes the benefit of clergy is taken from this 
offence. | 


As to THE FIRST POINT, viz. What is ſuch a houſe in 
which arſon may be committed. 


Seck. 1. It ſeems agreed, that not only a manſion-houſe, 
and the principal parts thereof, but alſo any other houſe 
and the out- buildings, as barns and ſtables adjoining 


thereto, and allo barns full of corn, whether they be ad- 


joining to any houſe or not, are ſo far ſecured hy law, that 
the malicious burning of them is arſon. And it 1s ſaid, that 
in an indictment they are well expreſſed by the ward domus, 
without adding manſionadis. | 


ect. 2. But it ſeems, that the burning of the frame of 


1. Hale $68, 
3. Inſt. 67. 


2 houſe, or of a ſtack of corn, &c. is not accounted arſon, be- Britt. . 16. 


cauſe it cannot come under the word domus, which ſeems 
at preſent to be thought neceſſary in every indictment of 


arſon. 
U4 = ob; 


8. P. C. 36 
Dalr. e. 105. 
1. Burn. 282 


296 Or ARSON. Bk. I. 


Seck. 3. Let anciently the burning of a ſtack of corn. 


was accounted arſon ; + and now by 9. Geo. 1. c. 22. it is 
arſon to ſet fire to any“ houſe, barn, out-houſe ; or to 
% any hovel, cock, mow, or ſtack of corn, ſtraw, hay, or 


„ wood.” 
3 af + Set. 4. But it has been determined, that a paper-mill 
Law 46. 18 Not an out-houſe, within the meaning of the ſtature. 


ads's Caſe, f Seck. 5. It has alſo been determined, that ſetting fire 

2 Cro, to a parcel of unthraſned wheat in the night, is not ſ{uf- 

Law 381. ficiently deſcriptive of the offence of ſetting fire to“ a 
cock, mow, or ſtack of corn, &c.“ to bring the offender 
within this ſtatute, 


Rex v. Dona- + Set. 6. It has been determined, that the ſetting fire 
Lan, Cates to an apartment of a common gaol of a county to wiiich a 
5” 725 .. dwelling-houte for the keeper to live in adjoins, the en- 
Rep. 632, trance into the priſon being throngh the dwelling-houſe, 
; is arſon, although a wall ſeparates the priſon from the 


houſe. 


As to THF SECOND POINT, vis. Whether arſon may 
be committed in the offender's own houſe. | 


Holmes c TR S-#. 7. Tt ſeems clearly agreed, that one ſeiſed in fee, 
1. J 125351. or but poieffed for years, of a houſe ſtanding by itſelf at a 


O. Cir 377. diſtance from all others, cannot commit ſelony in burning 


ped vide Fel- tlie ſame. 


ter 116. | 
pos bo + Leg. 8. It has alſo been decided. that a tenant in 
ding, Br poſſeſſion of a copyhold dwelling-houſe cannot b - uilty 


Lent Aſhies of arſon by burning the ſame, although he kad a l. g 
1980, on a time before ſurrendered it into the hands of the lord of the 
OT manor, to the uſe of another perſon, his heirs and aſſigns, 
'Law 193. for fecuring the payment of money borrowed; for while 
1 the tenaut continues in poſſeſſion, it is his own houſe, 


Rew.Breeme f Sect. 9. It has alſo been decided, upon the fame rea- 
old Biiley, ſon, that a tenant in poſſeſſion, under an agreement for a 
April Seſſion loaſe for three years, from a perſon who held under a build— 
i; lp ing leaſe, is not guilty of arſon by burning the houſe, 
Cates Cro. for ſit is the injury to the poſſeſſion which this law means to 


Law 396 putlith, 
T Seer. 


* * r && 
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+ Se. 10. It has alſo been decided, that a tenant Pcdley's Cafe, 
from year to year, or from month to month, cannot be guilt Om = 


of arſon by burning the houſe of which he is ſo in pol- 8. C. 0214, 
iclhon. 218. 


8-4. 11. Alſo it ſeems the much ſtronger opinion, that 

Rog . - 1. Hale $658, 
a man fo ſeiſed or poſſeſſed of a houſe in a town, who burns 569. 
his own with an intent to burn his neighbours, but in the 3. Inſt. 67. 
event burns his own only, is not guilty of arſon ; for by _— _ 
the general tenor of the books ſpeaking of this offence, it Cr. Cat. 33 
ſeems to be ſuppoſed to be done in the houts of another, and 
not of the offender. 


+ Sef. 12. It is however determined, that a widow in- Harris' Caſe, 
titled to dower, ut no dower afhgned, from a houſe, the Foſter 213 to 
equity of the relemnion of which had deſcended from her 116. 
huſband to her in{ant children, and for whoſe benefit ſhe 
had let it and :--2:ved the rent, is guilty of arſon by burn- 
ing it in the po!lſ-/hon of her tenant. —And it was faid, that 
ii ſhe had been {ciſed of the freehold, it would ſtill have 
been felony ; tram whence it is contended, that a rever- 
ſioner who all maliciouſly fire the houſes in poſſtſſion of 
his tenants vw der leaſes from himſelf or his anceſtors, will be 
guilty of arion, 5 


+ Seel. 13. Tt has alſo been determined, that if a pau- 

er admitted into a parith poor-houſe ſet fire to the room 

in which ſhe with other paupers fleep, ſhe is thereby guilty 
of arſon ; for this is the houſe of the parith. 


+ Sec. 14. So alſo it has been determined to be arſon Rey v. Donac 
in a priſoner confined for debt in a county gaol, to ſet van, 2. Bl. 
fire to the little box which forms his apartment in the Rep. 682, | 
priſon. | E 


Seck. 15. So alfo, although no act which is only a crime xelynge 29. 
in reipect of the injury which it does, or may do, to ano- Foſt. 115,136, 
ther, be made felony by reaſon of an intention thereby to 
commit a felony, if ſuch intention be not executed; yet 
if the houſe ſet fire to be in a town, this is certainly an 
offence highly puniſhable in regard of the malice thereof, 
and the great danger to the publick which attends it, and 
the offender may be ſeverely fined, and impriſoned during the 
king's pleaſure, and let on the pillory, and bound to his | + 
good behaviour during lite, ö —_ 


As 
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As to THE THIRD POINT, viz. How much of ſuch 
houſe ought to be burnt. | 
5 


e ee Sect. 16. It ſeems to be clearly agreed, that neither a bare 

Dalt. c. 10;, intention to burn a houſe, nor even an actual attempt to do 

3. Inſt. 66, it by putting fire to part of a houſe, will amount to felony, 

4. Comm.222. if no part of it be burnt ; for the indictment mutt have the 
words incendit et combuit, 


Sc. 17. But it is certain, that if any part of the 
houſe. be burnt, the offender is guilty of felony, not- 
withſtanding the fire afterwards be put out, or go out of 
itſelf. 


8. Tay lor's + Sef. 18. And it muſt be the kind of houſe named 

Cafe, Cafes in the indictment; and therefore where an indictment 

g.. 46+ charged the detendant with having burned a certain out- 
houſe called a paper-mill, and it appeared that only a large 
quantity of paper which was drying in a loft annexed 
and belonging to the mill was ſet fire to, but that no part 
of the mill was ſet fire to or conſumed, it was held in- 
ſufficient. | 


As to THE FOURTH POINT, %/z. With what degree of 
malice ſuch houſe ought to be burnt. 


Se, 19. It ſeems clear, that if the fire happened through 
601. Hale 509. negligence (a) or miſchance, it cannot make him who is 
. Init. 67. the untortunate cauſe of it guilty of arſon; for the indict- 
low, 475- ment muſt alledge the offence to have been done vo/untarie ex 
| malitia ſud precogitatd et felonice, Yet if one malicioutly in- 
tending, to burn only the houſe of A. happen thereby to burn 
the houſe of B. it is certain that he may be indicted as having 
maliciouily burned the houſe of B. for where a felonious de- 
ſign againſt one man miſſes its aim, and takes effect upon 
another, it ſhall have the like conſtruction as if it had been 

levelled againſt him who ſuſſers by it. 


As to THE FIFTH POINT, viz. In what caſes arſon is de- 
prived of the benefit of clergy. 


Sec. 20. By 23. Hen. 8: c. 1.“ No perſon norperſons 

« who ſhall be found guilty for wilful burning of any 

dwelling-houſes, or barns wherein any grain of corn ſhall 

happen to be, or of any abetment, procurement, helping, 

„ maintaining, or counſelling of or to any ſuch felonics, ſhall 
be admitted to the benefit of his or their clergy.“ 


* 


— 


+ Seck. 


Ch. 39- Or ARSON, 


+ Seer. 21. By 4. & 5. Philip and Mary, c. 4. it is en- 
acted, That all and every perſon and perſons that ſhall 
« malicieuſly command, hire, or counſel any. perſon or 
« perſons wilfully to burn any dwelling-houſe, or any part 
thereof, or any barn then hav.ng corn or grain in the ſame, 
« ſhall not have tae benefit of his or their clergy.” 


+ Sef?. 22. By 9. Geo. 1. c. 22. © If any perſon or 
6 perſons ſhall ſet fire to any houſe, barn, or out-houſe, or 
to any hovel, cock, mow, or ſtack of corn, ſtraw, hay, 
„or wood; or ſhall forcibly reſcue any perſon, being 

« lawfully in cuſtody of any allives or other perſon, for any 
„of the offences aforeſaid ; or if any perſon or perſons 
&« ſhall by gift or promiſe of money or other reward procu:e 
« any of his dy. ſubjects to join him or them in any 
« ſuch unlawful act, every ſuch perſon ſo offending ſhall 
“ ſuffer death without benefit of clergy.” 
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+ Sec. 23. It ſeems therefore that acceſſaries after the 2. Hale 573; 


pffence are ſtill entitled to the benefit of clergy. 
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FELONIES zxx STATUTE 


OFFENCES made capital by ſtatute, and not reduced te 
any of the preceding heads, are ſuch as relate, 


FitsT, To Women; by, 
I. Rape; 


2. Forcible marriage; 


3. Seduction. 


SECONDLY, To Marriage; by, 
1. Clandeſtine marriage. 


2. Bigamy. 


THIRDLY, To Breach of Truſt; by larceuy, 
1. From lodgings ; 
2. By menial ſervants | 
3. By Bank clerks ; 
4. By clerks in the poſt-office. 


FourRTHLY, Stealing ches in action, or 


Securities for money. 


FirTHLY, To frechcld property; namely, 
1. Orchards. 


2, Trees ; 


3. Shrubs and plants; 


4. Vegetables ; 


l 
} 
} 
0 


or FELONIES By STATUTE. Bk. I. 
4. Vegetables ; 
5. Madder roots ; 
6. Lead-mines; 


7. Lead, iron, copper, braſs, or bell - metal fixtures. 


SIXTHLY, To animals; namely, 


x. Rabbits; 


3. Fiſh. 


SEvENTHLY, To public juſtice ; by, 


1. Altering records; 

2. abe het 

3. Dureſs in gaolers; 

4. Returning from tranſportation; 

5. Taking reward to reſtore, and, 

6. Advertiſing reward for reſtoration of, ſtolen goods; 
7. Buying ſtolen goods; 

8. Reſcuing the body of * executed murderer; 


9. Incorrigible rogues; | 


10. Perſons convicted of perjury eſcaping. 


__ ErtentTnry, To the public revenue; in, 


1. Owling ; 
2. Smuggling; 


3. Fraudulent 


r 1 C. 4. Or FELONIES By STATUTE. * 
3. Fraudulent permits; 


4. Tranſpoſing ſtamps. 


NINTHLY, To public trade ; by, 

1. Fraudulent bankruptcy; 

2. Inſolvent debtors; 

3. Slaughtering-houſes. 

TzxTHLY, To the public funds; by 

Perſonating a proprietor. | 

ELEVENTHLY, To public credit; by forging, 

1. Franks; | 

2. Teſtimonial of juſtice 3 

3. Lottery tickets; 

4. Poſt fines . 

5. Marriage regiſter ; 

6. Stamps; = 

3 7. Hand of Accountant general; 

8. Seal of the South Sea Company; 

9. Eaſt India Company's bonds, &c. ; 
10, The name of a proprietor of Stock ; 
11, Documents relating to the Admiralty; 
12. Names of ſeamen ; 

13. Names of ſeamen on board privateers; 
14. Names of Greenwich penſioners ; 
15. Policies of inſurance ; | 


16, Bank of England notes, &c. ; 
| | | 17. Inſtruments ; 
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| 17. Inſtruments for payment of money ; 
18. Orders for delivery of goods. 
TwELFTHLY, To the public health; by, 
1. Spreading the plague ; | 


2. Neglecting quarantine.” 


THIRTEENTHLY, To the public peace, by 


1. Riot; 


2. Threatening letters; 


3. Moſs trooping; 

4. Hunting; 

5. Pulling down turnpikes ; 

6. Deſtroying fences ; 

7. Injuring bridges ; 

8. Deſtroying banks and flood-gates. 


F URTEENTHLY, To malicious miſchief; by, 2 
| 1. Maimang cattle ; | 
2. Burning; , 
3. Deſtroying mills, and 
4. Garments; | ba 
5. Cutting hop binds ; 
6. Injuring collieries; | Jo 
7 Breaking looms; wt; 
8. Deſtroying granaries, and ; | 
9. Knitting frames. | mY 
Fife TEENTHLY, on 
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FIFTEENTHLY, To the perſons of individuals; by, 
1. Maims ; | 
2. Shooting at another; 


3. Aſſaulting with intent to rob. 


S1XTEENTHLY, To ſhips and boats; by, 
1. Deſtroying ſhips ; 
2. Surcharging boats; 


3. Plundering wrecks. 


SEVENTEENTHLY, To failors and foldiers ; by, 
1, Perſonating ſeamen ; 
2. Wandering as failors ; 


3- Deſertion. 
EIGHTEENTHLY, To purveyancc. 


Seck. 1. But before I proceed to treat of each crime in 
particular, I ſhall endeavour to ſhew, 


a 1. Where an offence ſhall he ſaid to be made felony by 
atute. | 95 | 


2. What is incidentally implied in every ſuch ſtatute, 


As to THE FIRST POINT, v/z. Where an offence ſhall 
be ſaid to be made felony by ſtatute. 


Sect. 2. It ſeems clear, that not only thoſe crimes which 1. Hale 627, 
are made felonies in expreſs words, but alſo all thoſe which $4: 703. 
are decreed to have or undergo judgment of life and mem- : 1 
. t. Or, 


ber by any ſtatute become felonies thereby, whether the 1, ; 
word © felony” were omitted or mentioned. Co. L 
Hobart 293. 
Se. 3. But an offence ſhall never be made felony by OP 
the conſtruction of any doubtful and ambiguous words cf a 1 5 
ſtatute; and therefore, if it be only prohibited under «pain 3. tag; _ 
of forfeiting all that a man has,” or of “ forfeiting body and 
Vol. I. 5 goods, 


— Or FELONIES BY STATUTE. Bk. I. 


god. or of being © at the king's will for body, land, and 


$0043, it hall amount to no more than a high mitde- 
1canor, punithable by imptiſonment, &c. 


r. Male 324- Set. 4 Allo where a ſtatute makes a ſecond offence 
EE GED, fel ony, or tubject to a heavier puniſhment than the firſt, 
3 © By eit is always implied, that ſuch ſecond offence or 1ght to be 
1. Leon. 295. Committed after a conviction for the firſt; from whence it 
follows, that if it be not fo laid in the indictment, it ſhall 
be puniſhed but as rhe firſt offence, for the gentler method 


4. 


bal lirſt be tried, which perhaps may prove effeetual. 


Rex H. Davie, . t Seft. 5. Put if a ſtatute make the doing of an act 
Cotes in Cro, /efentorts, and a ſubſequent ſtatute make it penal wif thc 
Law 228. laiter flatutc is confſidered as a virtual repeal of the tormer, 


lo tar as rclates to the puniſhiment ot the offence, 


3. Inſt, 73. + Seer. 6. If a ſtatute create a felony and ſay, that the 
oftender ſhall aſſes death, yet he ſhall, in ſuch caſe, have the 
benefit of clergy; for tl.is being a privilege allowed hy 
the common Aw, cannot be taken away without exprels 
words. 


As to THE SECOND POINT, vis, What is incidentally 
implied 1 111 every ſtatute making an offence iclony. 


+ tot 17. WY. 5. from clear, that every ſuch latute does, by 
5. 90. neceſſary conſequence, ſubject the offender to the like at- 
Crom1. 42 tainder ang forteiture, &c. and alſo does require the like 
. 2 coniirnction as to thoſe who mall be acccuntcd acceſlaries 


betere or after, and 1o all other intents and purpoſes, as is 
n:ctdental to a felony at common law. 


Seek. 8. Vet where ſuch a ſtatute ſaves the corruption 
of blood, it impliedly faves the diicent of the land of the 

fender to his heir: alſo where it faves the land to the 
heir, it prevents the ee of blood fo far: and it is 
tun, that in both cates it faves the wite's dower, becaute 
wherever an heir takes as MES he hall not avoid a title of 
dower, in reſpect of the ſame inheritance; but notwith— 
manding ſuch a faving, the land ſhall be forteited for the 
I: tr ot the oflender. : 


. 1* > ” _- 
4 * 14% S + / * 


3. de 5. St, 9. It is ſaid, that miſ-prifion of felony is as well 
2. b. 41 72% incidental t6 a felony created by itatute a, lo ONE at con 
mon law. 


Rro. Abr. 8-4): 10. If one commit an offence which is made fe lony 


Gui: 200. by by * and then the itaiute be repealed, he cannot be 


CHAP- 


puniched as a felon iz reiz ect ©! that Rat ate. 


the 


fix 


2 
I 


CHAPTER THE FORTY-FIRST. 


O F 


SS x FE 


FYFFENCES relating to women made felonies by ſtatute 
are of thrce kinds; 
1. Rape. 
2. Forcible marriage, 


3. Seduction, 


In treating of RAE I ſhall conſider, 


1. What ſhall be called RAPE. 
2. Whatevidence 1s neceſſary. 
3. How it may be puniſhed. 


As to THE FIRST POINT, viz, What ſhall be called 
rape. | 


Sect, 2. It ſeems, that rape is an offence in having 
unlawful and carnal knowledge of a woman by force and 


againſt her will. ; 


Seat, 3. But it is faid, that no aſſault upon a woman in 
order to raviſh her, however ſhameleſs and outrageous it 
may be, if it proceed not to ſome degree of penetration, and 
alſo of emiſſion, can amount to a rape. 


Scct. 4. It was a queſtion before 18. Fliz. c. 7. Whe- Bratt. 147. 
ther a rape could be committed on a child of the age of 3 POOR 
fix or ſeven years; but by that ſtatute, Whoſocver ſhall Com. 10. 


A 2 „ un- Dyer 304. 
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Vide Cro. Cir. 
Com. c. 450. 
3 Bur. 1696. 
C. Cax, 332. 


Dalt. c. 105. 


607. : 
B. Par. 5g 5o 
g. EdW. 4. 6. 


1. Ruſh. Col. 
par 2. 10 
Bract 147, 
148. 


8. P. P. 24. 
Finch 204. 
1. Halc 628. 


731. 


Pulton 124 
1. Hale 630. 
635. g 
Ruſh, Coil. 


part 2. 100, 


B. . : 290 
ſ. 7. 89. 
Dalt. c. 107. 
Hurt. 115. 


or RAPE. Bk. I. 
„ unlawfully and carnally know and abuſe any woman - 
„child under the age of ten years, ſhall ſuffer as a teion 
without clergy.” | | 


S:#. 5. Upon an indictment for this offence, it is no 


way material whether ſuch child conſented, or were forced ; 


yet it muſt be proved, that the offender entered into her 
body, &c. 


As to THE SECOND POINT, viz. What evidence is ne- 
ceſſary. 


Sect. 6. Offences of this nature are not any way miti— 
gated by ſhewing that the woman at laſt yielded to the 
violence, if ſuch her conſent was forced by fear of death, or 
of dureſs. 


Sect. 7. Nor is it any excuſe, that ſhe conſented after the 
fact, or that ſhe was a common ſtrumpet; for ſhe is ſtill un- 
der the protect ion of the law, and may not be forced. But 
it was azictently ſaid to be no rape to force a man's own 
concubine. 8 


Sect. 8. Alſo it hath been ſaid by ſome to be no rape to 
force a woman who conceives at the time; for it is ſaid, 
that if ſhe had not conſented, ſhe could not have conceived: 
but this opinion ſeems very queſtionable, not only becauſe 
the previous violence is no way extenuated by ſuch a ſubſe- 
quent content, but alſo becauſe, if it were neceſſary to ſhew 
that th: woman did not conceive, the offender could not be 
tried till ſuch u as it might appear whether ſhe did or not, 
and likewiſe becauſe the philoſophy of this notion may very 
well be doubted of. - 7 i 


Se 9g. lt is a ſtrong, but not a concluſive preſumption 
agaiiiſt a woman, that ſhe made no complaint in a reaſona- 
ble time after the fact. | 
As to THE THIRD POINT, vg. How rape may be pu- 
niſhed. | 


Set. 10. All who are preſent and actually aſſiſt a man 
to commit a rape, may be indicted as principal offenders, 
whether they be men or women. 


St. Tr. 1. 366. Rull. V. 2. p. 93. Vide Lord Baltimore's Caſc, 4. Burr. 2179. 


$22, 
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$f. 11. It is ſaid, that of old time it was felony, and 1. ITile 627. 
conſequently puniſhable with death, eſpecially if the party Bruct. 147, 
raviſned were a virgin, unleſs ſuch virgin would accept of ;P. C. 
the offender for her huſband, in which cafe the might fave 22, 3. FO 
his life by marrying him. But afterwards it was looked up- 2. Inſt. 187. 
on as a great miſdemeanor only, but not felony ; and Patt. c. 99. 
the offender was puniſhed with the loſs of his eyes and m. 33. 
teſticles: And by the ſtatute of Meſiminſten 1. c. 13. it = Ling: 491 
was reduced to a treſpaſs, ſubjecting the offender to two Fleta 1. e. 45. 
years impriſonment, and a fine at the king's will. But the 2, Inſt. 180. 
{ſmallneſs of the puniſhment proving a great encouragement e F. Utl. 
to the offence, it was made felony again, by tne ſtatute 8 18 
of Weſtminſter 2. c. 34. and by 18. Eliz. c. 7. it is excluded 55 
rom the benefit of clergy. 
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4 Y 3. Hen. 7 e, . iT is n, That women, 
B as well maidens as widows and waves, having ſub— 
[ tances, ſome in goods moveable, and ſome in lands and 
j tenements, and fome being heirs apparent unto their an- 
; eeltors, have, for the lucre of ſach ſubitances, been oftentimes 
; taken by mitoers contrary to their will, and after mar- 
| ried to {ach miſdoers, or to others by their aftent, or detiled, 
ö to the great diſpleaſure of God, and contrary to the king's 

laws, and diſparagements of the ſaid women, and utter hea-. 
vineſs atid « {comfort o their friends, and to the evil en- 

| fample of all others ND ENACTED, ** That what perſon 
1 or per ſons that t: h any woman / againtt her will un— 
N 62 law fully, that is to fay, maid, widow, or wife, that ſuch 
„taking, procuring, and abetting to the ſame, and alto 
Pl receiving wittingly the ſame woman fo taken againſt her 
j | « will, and knowing the ſame, be felony, and that ſuch 
1 “ miſdoers, takers, and procurators to the ſame, and re- 
Us „ ceitors knowing the ſaid offence in form atorefaid, be 


* reputed and judged as principal felons.” 


Il | 4 Seck. 2. But by 3. Hen, 7. ©. 2.f. 1. it is provided, 
5 « That this act tall not extend to any perſon taking 
5 Dany woman only cluming her as his wurd or bord 


c woman.“ 


+ Se2. 3. By 39. Eliz. c. 9. All and every perſon 
„ and perſons as ſhall be convicted or attainted of or for 
& any offence made felony by the ſaid act 3. Hen, 7. c. 2 
e ſhall loſe his and their benefit of clergy : provided always 
„that this act fhall not extend to take away clergy, but 
& only from ſuch perſon and perions as ſhall be principals or 
„ procurers, or accefſaries before {ſuch offence committed.“ 


In the conftrufion of the 3. Hen, j. c. 2. tlie following 
points have been reſolved, 


e 66-, Seck. 4. FinsT, That the indictment muſt expreſsly ſet 
661. and 5 ve, forth, both that tlie woman taken away had land or goods, 
Tr. 468. | | or 


2 
2 2 


1 he# Jr 
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or was heir apparent, and alſo that ſhe was married or de *. 18475 

filed, becauſe no other caſe is within the preamble of the ſta- rents. 

3 1 13 „ „ . 

tute to which the enacting clauſe clearly reters ; for it does „ 

iS * C 4 *- 7 | 3 2 

not ſay, that © what perion, &c. that taketh any woman Dat z 

& againſt her will.“ but © what perton that taketh any wo- 1. And. 135 
„% man % againit her will.“ 3% 
5 Jae 79 


12. Co. 20. 105, 119. 


Seck. 5. SECONDLY, That the indictment-oughit alſo to Hobart 182. 
| . FO) PIO 8 F SET ns, i.” 1 "Ss . 
alledge that the taking was for lucre, becaule the Words Oi 


the preamble are 10. 


Sect, 6. But it need not ſet forth, that it was wth C Car. 485 
an intention to marry or detile the party, becauſe the words 339. 
of the ſtatute neither require ſuch an intention, nor does the 
want thereof any way leſſen the injury. 


Sect. 5, TrniRDLy, That it is no manner of excuſe, : 
that the woman at firſt was taken away with her own con- 8 DN 
ſent, becauſe if {he atterwards refuſe to continue with the \ Hal a. 
offender, and be forced againit her will, ſhe may from tha 
time as properly be faid to be taken againſt her will, as if 
ſhe had never given any coni-ntatall; tor till the force was 
put upon her, the was in her own power. 


Sec. 8. FourRTHLY, That it is not material whether Fulwos.!* 
a woman fo taken away be at lait married, or denled, with Cite, C. Car. 
her own conſent or not, if the were under the force at the 73. 
time, becauſe the offender is in both caſes equally within op 
the words of the ſtatute, and {hall not be conitrued to be Swinden's 
out of the meaning of it, for having prevailed over the Cafe, «. St. 
weaknels of a woman, hom by 1o baſe means he got into Er. 458. 


his power. 


SeH. 9. FIFTHLY, That thoſe who after the fat re- . 
ccive the offender, but not the woman, are not principals Palit. 22. 
within this ſtatute, becauſe the words are, “ receiving wir S. P. C. 44. 
« tngly the ſame womrn fo taken, &c but it ſeems cle uly, Fat. 132.4 
that they are acceffaries after the offence, according to tlie 
known rules of common law. 

Sen ie, SIXTHLY, That thoſe who are only Privy to C. Car. 5 
the marriage, but no way parties to the forcible taking away, 
or conſenting thereto, are not within the ſtatute. 


See. 11. SEVENTHLY, That where a woman is taken 
CAT 1 he 0 f A 14d ted } h _ C. Car. 488. 
by force in the county of A. and married in the county of | 
- a 5 * . 4 1 4 . . Hobart 152 
B. the offender may be indicted and found guilty in the , Hate 60 
N 4 ounty 


Or FORCIBLE MARRIAGE. Bk. I, 


312 
county of B. becauſe the continuing of the force there 
amounts to a forcible taking within the ſtatute. 

Fulwood's + $28. 12. EIGHTHLY, That the woman thus taken 


_ = away and married, may be {worn and give evidence againſt 

the offender who ſo took and married her, though ſhe be his 

r. Hale 661, wife de facto; but it ſeems, that there ought to be concurring 
evidence to prove the whole fact. | 


4 (a) 4 Hale + Sees. 13. NI x THL Y, It is ſaid (a) to be queſtionable, 
ff 661, whether if a woman, thus forcibly married, freely without 
< cConſtraint live with him who thus marries her any con- 
1 GRex v. Per- ſiderable time, her examination may be read in evidence on 
5 | ry, Briſtol the trial. BuBit has been fince ruled, (“) upon debate, 
j gaol-delivery that a wife is a competent evidence for as well as againſt her 
4 Lacs huſband, on the trial of an indictment on this ſtatute, although 
ſhe has cohabited with him from the day of her marriage. 
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Q 4. and 5. Philip and Mary, c. 8. IT Is RECITED, 


That maidens and women children of noblemen, pynig.mext 
gentlemen and others, as well ſuch as be heirs apparent to of ſuch as 
their anceſtors, as others, having left unto them by their take away 


father, or other anceſtor and friends, lands, tenements, 
hereditaments, or other great ſubſtances in goods and chat- 
tels moveable, for and to the intent to advance them in 
marriage, ſomewhat like according to their degrees, and as 
might bs moſt for their ſurety and comfort, as well for 
themſelves as of all other their friends and kinsfolks, be 
oftentimes unawares to their ſaid friends or kinsfolks, by 
flattery, trifling gifts, and fair promiſes, of many unthrifty 
and light perſonages, and thereto by the intreaty of = 
{ons of lewd demeanour, and others that for rewards buy 
and fell the ſaid maidens and children, ſecretly allured and 
won to contract matrimony with the ſaid unthrifty and 
light perſonages, and thereupon either with ſlight or force 
oftentimes be taken and conveyed away from their faid pa- 
rents, friends, or kinsfolks, to the high diſpleaſure of Al- 
mighty God, diſparagement of the ſaid children, and the 
extreme continual heavineſs of all their friends; which un- 
godly dealing, for lack of wholeſome laws to the redreſs 
thereof, remaineth a great, familiar, and common miſchief in 
this our commonwealth :*' it is therefore ENACTED, ** That 
eit ſhall not be lawful to any perſon and perſons to take or 
© convey away, or cauſe to be taken or conveyed away, 
„any maid or woman child unmarried, o_ under the 
< age of ſixteen years, out of or from the poſſeſſion, cuſ- 
© tody or governance, and againſt the will of the father 
“of ſuch maid or woman child, or of ſuch perſon or 
< perſons to whom the father of ſuch maid or woman 
© child, by his laſt will and teſtament, or by any other act 
in his life-time, hath or ſhall appoint, aſſign, bequeath, 
give or grant the order, keeping, education or governance 
& of ſuch maid or woman child, except ſuch taking and 


* conveying away as ſhall be had made or done by or tor 
„ {tuch 


maidens & c. 
ail! 
within Green 
years of age, 


&c. 
3. H. . ©. 2 


3. Mod. 163, 
169. 


4. Mod. 148, 


— — 


bw 
7 
Nh ED 


Ce ones 
3 


—— 
TH 4 


3 ah, 


—.— pi OS Vion Zee 
eg 3 


r 293 


A 
* 

if 

x 

4 

4 * 


SH IS. 7, Ko) — 92 
ar ve VOLANT ITY a — * 1 P — — — Od "+ - 

* > 2 — — 4 _—— _—__—— 8 8 2 - — 2 
Err 1 8 « . 29 nn; op Shes no — — - 
e CAVE IC it * SEDET NY =] . N = — — 

— $5. XV "om = W 2 >. = — * n 3 7 


n 
8 3 


he penalty 
for taking a 
maid under 
ſixteen years 
ot age. 


Or S EDU C T ION. Bk. J. 


*« perſon or perſons, as without fraud or covin be or then 
& ſhall be the maſter or miſtreſs of ſuch maid or woman 
child, or the guardian in ſocage, or guardian in chivalry, 
« of or to ſuch maid or woman child.“ 


+ Sea. 2. By 4. and 5. Philip and Mary, c. 8. 1. 3 
it is further enacted, "Phat if any ron or perſons al 25 
„% the age of fourteen years ſhall unlawtully take or conver. or 
ce cauſe to be taken or conveyed, any maid or woman child 
© unmarried, being within the age of fixtcen. years, out 
% of or from the poilethon and ag aint the will of the fa. 
& ther or mother of ſuch child, or out of or from tlic 
„ poſleſſion and againſt the will of ſuch perſon or perſons 


as then ſhall happen to have, by any lawful ways or 


2. Mod. 128. 


The penalty 
for taking a- 
way, deflow- 
ering or con- 
tracting ma- 
trimony with 
a woman un- 
der ſixteen 

years of age. 


* means, the order, keeping, education, orgovernance of any 
„ {ſuch maiden or woman child; that then cv ery ſuch 
« perſon and perſons fo offending, being thereof lawfully 
& attainted or convicted by the order and due courſe of 
„ the laws of this rcaim, (ot! jer than ſuch of whom ſuch 
„ perſon taken away ſhall hold any lands or tenements 
58 knight's ſervice,) ſhall! have and ſuffer impriſon:nent of 
&« his or their bodies, by the {pace of two whole years, without 
* bail or mainpriſe, or elle thall pay ſuch fine for his or 
& their ſaid offence, as ſhal! be —_— by the council of 
& the queen's highneſs, her heirs or fucceſſors, in the ſtar- 


% chamber at /7 tminſler.” 0 
+ Sec. 3. By 4. and 5. Philip and Mary, c. 8. £ 4. 


i further enacted, '* That in Rt or per- 


«© fons ſhall fo tiks away, or cauſe to be taken 
« away, as is aforeſaid, and deflower any ſuch maid 
& or woman child, as is aforeſaid, or ſhall againſt the 
& will, or unknowing of or to the father of any ſuch 
ce maid or woman child, if the father be in life, or againſt 
„ the will, or unknowing of the mother of any ſuch maid 
« or woman child (having the cuſtody or governance of 
« ſuch child, if the father be dead) by ſecret letters , met- 
« fages, or otherwile, contract matrimony with any uch 


40 maiden or woman child, except ſuch contracts of matri- 


« mony as ſhall be made by the conſent of ſuch perſon 
« or perſons as by the title of wardſhip ſhall then have or 
« be intituled to have the marriage of ſuch maid or woman 
« child, that then every ſuch perfon or perſons ſo offending, 
6 being thereof lawfully convicted, as is aforeſaid, ſhall 
« ſuffer impriſonment of his or their bodies, by the ſpace 
«K of five years, without bail or mainpriſe, or elſe ſhall 
„pay ſuch fine for his or their ſaid offence, as ſhall be af- 


& fſeſſed by the ſaid council in the ſaid ſtar-chamber ; the 
one 
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cc 
66 


cc 


one moiety of all which forfeitures and fines ſhall be 
to the king and queen's majeſties, her heirs and ſucceſſors, 
the other moiety to the parties grieved.“ 


+ Sef?. By 4. and 5. Philip and Mary, c. 8. ſ. 5. it is Who may 


further enacted, That the king and queen's highneſs hear and de- 
„ honourable council of the ſtar- chamber, by bill of com- termine the 


60 
40 
ce 
cc 
ce 
«c 


is further enacted, © That if any woman child or maiden, © 


te 
6c 


plaint or information, and juſtices of aſſize, by inquih- . 


tion or indictment, thall have authority by virtue of this Cro. Car. 46 . 
act to hear and determine the ſaid offences; upon every 
which indictment and inquiſition, ſuch proceſs ſhall be 

warded and lie, as upon an indictment of treſpaſs at the 


common law.“ | 


+ Se. 5. By 4. and 5. Philip and Mary, c. 8. ſ. 6. it The forfei- 


ure of a wo- 
. . man content - 
being ahove the age of twelve years, and under the age of ing to an un- 


ſixteen years, do at any time conſent or agree to ſuch per- lawful con- 


ſon that ſo ſhall make any contract of matrimony, con- tract. 


trary to the form and effect of this ſtatute, that then the 3- Mod. 84. 


next of the kin of the ſame woman child or maid, to 
whom the inheritance ſhould deſcend, return or come, at- 
ter the deceaſe of the ſame woman child and maid, ſhall 
from the time of ſuch aſſent and agreement have, hold 
and enjoy, all ſuch lands, tenements and hereditaments, 
as the ſame woman child and maiden had in poſſeſſion, 
reverſion or remainder, at the time of ſuch conſent and 
agreement, during the life of ſuch perſon that ſhall ſo 
contract matrimony : And after the deceaſe of ſuch per- 
ſon ſo contracting matrimony, that then the ſaid lands, 
tenements and hereditaments, ſhall deſcend, revert, re- 
main, and come to ſuch perſon or perſons as they 
ſhould have done in caſe this act had never been had 
or made, other than to him only that ſo ſhall contract 


matrimony,” | 


+ $e.6. Ey 4. and 5. Philip and Mary, c. 8. ſ. 7. Pro- 


Orders for 


vided always, „hat this act, nor any thing therein con- 
orphans. 


«Cc 


«c 


_ 


tained, ſhall extend to take away or diminiſh any liberty, 
cuſtom or authority, touching or concerning any or- 
phan or orphans, which now be or hereafter ſhall be 


within the city of London, or any other city, borough 
or town, where orphans are commonly uſed to be pro- 


vided for, either by grant or by cuſtom ; but that the 


lord mayor of the 1aid city of London, and the aldermen 
of the ſame for the time being, and all and every other 
ncad officer or officers of any other city, borough or 


town, where ſuch orphans be provided tor, ſhall and may 


* vi 4h 


„ have 


316 . 


„have and take like rule, order, keeping and charge of ſuch 

* orphan and orphans, and of all their lands, tenements, 
be —_ and chattels, as heretofore they or any of them law- 
6 fully had or uſed, or lawfully might have had and uſed, 
„jf this had not been made.“ 


von this ſtatute the following points have been holden. 


Rex v, Moor, + Set. 7. FIRST, It is ſettled, that although the above 

2, Lev. 179. ſtatute gives authority only to the ſtar- chamber and juſ- 

5. C. 3. Keb. tices of àfſize to hear and determine the offence mentioned, 

oe 7*doa, Yet that information or indictment will lie thereon in the 

129. court of king's bench, for there are no negative words, 

| and therefore the juriſdiction of that court is not ex- 
cluded. 85 | 


Rex v. Twi- f Se. 8. It ſeems alſo, that an information by the maſ- 
ſleton, 1. Sid. ter of the crown office will lie for this offence as at com- 
187. mon law, for that the above ſtatute does not create any 
S. F. Rex v. new offence, but only aggravates the puniſhment, 


Thorp, 


5 Med. 421. S. 2 2. Keb. 432. 


Rex v. Moor, + Sc. 9. It ſeems alſo, that if the indictment or in- 
2. Lev. 179. formation ſtate that the defendant “ being above the age 
5. T. Rex v. 4 of fourteen years took one A. then being a virgin un- 


Boyal 2. Bur. . married, poſſeſſed of moveable goods and ſeiſed of lands 


— of great value, out of the cuſtody of her mother, &c.” 


the word being is a ſufficient averment of the facts which 
follow. | 


Rex v. Twi- f Sec. 10, It ſeems alſo, that it is no legal excuſe for 
en this offence, that the defendant being related to the lady's 
nn" father, and frequently invited to the houſe, made uſe of no 


1. Lev. 257. a , 
S. C. 1. Sid. other ſeduction than the common blandithments of a lover 


87. to induce the lady ſecretly to elope and marry him, if it 
L. 2. Keb. appear that the father intended to marry her to another per- 
4 Þ ſon, and ſo the taking againſt his conſent; | 


+ Se. 11. But where a widow fearing her daughter, 2 


„Hicks v. 4. rich heireſs, might be ſeduced into an improvident marriage, 


2 1 placed her under the care of a female friend, who ſent for 
; her ſon from abroad, and married him openly in the church 
and during canonical hours to the heireſs before ſhe had 

attained the age of fixteen, and without the conſent of her 

mother who was her guardian, it was held to be no forfei- 

2. Mod. 84. ture of her eſtate; for in order to bring the offence within 
a the ſtatute, it muſt appear that ſome artifice was uſed ; that 
the elopement was ſecret; and the marriage to the diſparage- 


ment of the family, | 
+ Sec. 


1. 


* 2 3 2 LAY? 


— 


* 
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+ Sec. 12. It is agreed however, that the forfeiture ex- 1. Brown 
tends as well to the infant who conſents as to the huſband Caſes in 
who takes, Þ Chancery. 


+ See. 13. It is ſaid. that there muſt be a continued re- Can 
fuſal of the parent dian, for that if t EY 
u parent or guardian, for that 1 they once agree, Axtell, 
, they afterwards diſſent, it is an aſſent within the 3. Mod. 169. 
atute. | 


N Seft. 14. It has alſo been decided, that an information Rex v. Corn- 
will lie for taking away a natural daughter under ſixteen years orth, 2. Stra. 
of age from the care and cuſtody of her putative father, it 8 , 
being an offence within the ſt un. C. 

g within the ſtatute 4. and 5. Philip and Poor Laws, 


Mary, c. 8. ſ. 3. 
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CIIAPTER THE FORTY-SECOND. 


OF 


CLANDESTINE MARK LET 
OF CES relating to marriage made felonies by ſta- 


1. Clandeſtine marriage. 
2. Bigamy. 
And riasT, As to clandeſtine marr: iage. 


Self, 1. N 26. Geo. 2. . 3Þ © 1 nanny 
„ ſhall ſolemnize matrimony, except the parties are 
* quakers or Jews, in any other place than a church or pub- 
« lic chapel, where banns have been uſually publithed, 
© unleſs by fpecial licence from the archb? 3 
i bury ; Or mall ſolemnize matrimony without publica- 
tion of banns, unleſs licence of marriage be firſt had 
and obtained from ſome rb or perſons having au- 
„ thority to grant the ſame, he ſhall be guilty of felony, 

“ and tranſported for fourteen years, and the marriage bs 
„ null and void. The proſecution to be within three 


“ years.” 


+ 8:4. 2. And by 26. Geo. 2. c. 33. 1. 16. it is further 
ence « That if any perſon ſhall, with intent to elude the 

«force of this act, knowingly and wiltully infert or cauſe 
to be inferted in the regiſter hook of ſuch pariſh or 
© chapelry as aforeſaid, any falſe entry of any matter or 
oh thing relating to any marriage; or falſely make, alter, 
ws forge, or counterfeit any ſuch entry in ſuch regiſter, or 
any ſuch marriage licence ; or ſhall wiltully deltroy any 
6 regiſter book of marriages, or any part of ſuch regiſter 
* book, or ſhall cauſe the ſame to be done, or ſhall aſlift in 
*- 760 doing, or ſhall know wgly utter or publiſh the ſame as 
true reſpectively, every perton to offending ſhall fuffer 


« qgeath without Clergy. 1 


Upon 


319 


1 


P 


320 Or CLANDESTINE MARRIAGE. Bk. t, 
Ups 
ſolved. 


this ſtatute the following points have been re- 


Seck. 3. What all marriages celebrated in any church 
or chapel erecteql ſubſequent to the act were illegal, and the 
perſons ſolemzing the ſame liable to the penalties of the 
_*-.-,* Uatute. But Dy 21; Geo. , tt is enacted, That 
eee * all marriages already folemnized, or to be ſolemnized be- 
84 ER . fore the tirſt day of Augiſt one thouſand ſeven hundred 
2787, in any © and eighty-one, in any church or public chapel, in that 
church, &c. part of Great Britain called England, Males, and the town of 
in England, „ Heroick upen Tiwveed, erected — the making of the ſaid 
e ee act, and conſecrated, ſhall be as good and valid in law as 
l a if ſucn marriages had been ſolemnized in pariſh churches 

dor public chapels having chapelries annexed, and wherein 
„ banns had bcen uſually publiſhed before or at the time of 


paſſing the {aid recited act.“ 


Dougl. 653. 


Rex v. Hod- + Sed?. 4. It has been determined, that the marrying of 
Ren. Term an illegitimate perſon without publication of banns or li- 
_ 8 cence, is within the penalties of the ſtatute, for that conſent 
of father, guardian, or mother, is required in the caſe of an 

legitimate child under age. 


Bull. N. P- + Sef7. 5. It is ſaid alſo, that as this ſtatute requires all 


et marriages to be performed in a church or chapel, and with 


licence or publication of banns, it does not extend to mar- 
riages in Scotland, or to marriages in foreign parts, or to any 
marriages among ſectaries as quakers, Jews, &c. 


CHAP- 


NDY 4.7 


into another, or into places where they are not known 
and there become to be married, having another hu{ban 
cr wife living, to the great diſhonour of God, and utter un- living. 
doing of divers honeſt men's children, and others ;” 
ENACTED, © That if any perſon or perſons within his “ 


<« majeſty's dominions of England and IL ales, being married, © 


LY 
- 


* 
* 


«c 
cc 


CHAPTER THE FORTY-SECOND 


CONTINUED, 


O F 


RW 


diſpoſed perſons, being married, run out of one county 


21 


ac. I. c. IT. IT IS RECITED, *© That divers evil Felonyto mar- 
wife, the for- 
d mer being 


AND 1. Ed. 6. c. 12. 


ro. Eliz. 94. 


or which hereafter 1hall marry, do marry any perſon Cro. Car. 461. 


* or perſons, the former huſband or wife being alive; 


that then every ſuch offence ſhall be felony, and tlie 
perſon and perions ſo offending ſhall ſuffer death as in 
caſes of felony; and the party and parties fo offending 
ſhall receive ſuch and the like proceeding, trial, and exe- 
cation, in ſuch county where ſuch perſon or perſons 
ſhall be apprehended, as if the offence had been committed 
in ſuch county where ſuch perſon or perſons ſhall be 
taken or apprehended.” | 


Sect. 2. By 1. Jac. 1. c. 11. f.2. it is provided, «© That this + 


Keiv. 79, 80. 
1. Hale's P.C. 


o what per- 


act, nor any thing therein contained, ſhall extend to any ſons this ſta- 
perſon or perſons whoſe huſband or wife ſhall be conti- tute ſhall not 


nually remaining beyond the ſeas by the ſpace of ſeven years extend. 


together, or whoſe huſband or wife ſhall abſent him or 
herſelf the one from the other by the ſpace of ſeven years 
together, in any parts within his majeſty's dominions, 
the one of them not knowing the other to be living 
within that time.“ f 


$4, _ By 1. Jac. 1. c. 11. ſ. 3. it is alfo provided, 


That this act, nor any thing herein contained, ſhall ex- 


tend to any perſon or perſons that are or ſhall be at the 
time of ſuch marriage divorced by any fentence had or 
hereafter to be had in the eccleſiaſtical court; or to any 
Velo. Y _ 2x » 


1 


322 


No corrup- 


tion of bluod, 
Iofs of dower, 
Orinheritances, 


1. Hale 692. 
Inft. 8g. 
Kal. 275 
C. Gar. 461, 
462. 


3. Inſt. 89 
1. R Abr. 
340,14. 
Co. Lit. 29 


1 Hale 692. | 


1. Sid. 171. 
Kely. 80. 


1. Hale 692. 


O.B. Feb. 
Scll, 179. 


cc 


Or BIGAMY. Bk. I. 
& perſon or perſons where the former marriage hath been 
* or hereafter ſhall. be, Dy. ſentence 1n the "eccleſiaſtical 
« court, declared to be void and of no effect; nor to any 
* perſonor perions for or by reaſon of any former marriage 
„ had or made, or hereaficr to be had or made, within age 
e of conſent.” 


Seck. 4. By 1. Jac. 1. e. 11. ä it is alſo provided, 
© That no attainder for this offence, made _felony by this 
act, thall make or work any corruption of blocd, loſs of 


66 dower, or diſinheriſon of heir or heirs.” 


In the conſtruction of this ſtatute it has been holden : 


Sect. 5. FIRST, That not only thoſe who are divorced 
« Vinculo matiimanii, but allo thoſe who are divoiced only 
Fa menſd et thoro cdi adnuterit or ſe uitiæ, are within the ex- 
ception in this ſtatute, notwithttanding there be not the 
w ord cia, but only the word 0 ſebaramus,“ in the 
ſentence; becaule the ſtatute, being penal, {hall be conſtrued 


favourably, and ſuch ſeparations are taken for divorces in 
common underftanding. 


Sect. 6. SECONDLY, Where either of the parties were 
within the age of conſent at the time of the firſt marriage, 
that not only ſuch perſon as was within ſuch age, but allo 
the other who was above it, is within the exception of the 
ſatute, becauſe tbe power of diſag: eeing to ſuch marriage 
is equal on both files. 


Sect, ASST HIRDLY, That if the firſt marriage were be- 
yond ſca. and the latrer in 4ng/and, the party may be in- 
dicted for it here, becauſe it is the latter marriage that makes 
the offence; but if the h1il marriage were in Envland, and 
the latter b eyond {ca, It is {aid that the offender "cannot be 
indificd here; ſed guere, why not? for the words of the 
ſtarute are, „hat the parties io offendivg ſhall receive 
& ſuch and the like 3 trial, and. eXccution, in 
« ſuch county where ſuch perſon er perfons ſhall be ap- 
prehended, as if the oftence had been committed in ſucl 


county where 225 1 or perſous ſhall be taken or 
e apprehended. 9 l 


cc 


* 


+ Sect. 8. FqvaThiy hat the firſt and true wiſe 
cannot be admitted to give evidence againſt her huſband ; 
and this rule has been to (tric Ay taken, that even an 5 
da vit to poſtpone the trial, made by the Zirſt wife, has becn 
iejected; but it is agreed, that the ſect ond woman is a com- 

| ; petelit 


Ch. 42. or BIGA MV. 33 


petent witneſs, even to prove the marriage, for ſhe is not 1. Hale 693. 
his wife ſo much as de adde. 


+ $2, 9. FiFTHLY, That on the trial of this offence, Morris v. 

2 marriage in act muſt be proved, for that neither acknow- Viiter, 
ledgment, nor cohabitation, nor reputation, nor the pro- * 
duction of articles between the parties for ſettling the eſtate 
between them as man and wife, nor even the en on of 
the parties, are ſuthcient to maintain an indictment on this 


ſtatute. 


+ Sect. 10. SIXTHLY, That his evidence neceſſary to Morris v. 
prove a marriage in fact is the production of the regiſter, n 
4. Burr. 2059. 
purſuant to the ſtatute 26. Geo. 2. c. 33. f. 14. or, if that 
be loſt, or cannot be had, by the vzva woce teſtimony of 
ſome perſon who was preſent at the celchration of the 
marriage. | 


+ Sect. IT. SEVENTH! LY) That a ſentence obtained in the Duchef: of 
ſpiritual court, in a ſuit of jactitation, does not preclude the 5 du's 
proſecutor from proving a marriage between the ſame parties . 81. Tr. 
on an indictment for bigamy; for f even ſuch a ſentence were 262. 
prima facie evidence, it might be avoided by ſhewing that it 


was obtained by fraud. 


Y | CHAPs 
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CHAPTER THE FORTY-THIRD. 


O F 


LARCENY TN LODGINGS, 


REACH of truſt was by the common law only a civil 
injury, but the Legiſlature has, in the four following 
_ caſes, made it a criminal offence. 


1. In larceny from lodgings. 


2. In larceny by menial ſeryants. 

3. In larceny by clerks of the Bank of England. 

4. In larceny by clerks belonging to the Poſt-Office.. 
As to THE FIRST POINT, viz, Larceny from lodgings. 


+ Set. 1. By 3. Will. and Mary, c. 9. ſ. 5. IT Is RECITED 
to be a frequent practice for idle and diſorderly perſons to 
hire lodgings with intent to have an opportunity to take 
away, embezzle, or purloin the goods and furniture being 
in ſuch lodgings; AND ENACTED, * that if any perſon or 
„ perſons ſhall take away, with intent to ſteal, embezzle, 
% or purloin, any chattel, bedding, or furniture, which, 
& by contract or agreement, he or they are to uſe, or ſhall 
* be let to him or them to uſe in or with ſuch lodging, 
„ ſuch taking, embezzling, or purloining ſhall be, to all 
“ intents and purpoſes, taken, reputed, and adjudged to be 
t larceny and felony, and the offender ſhall ſuffer as in 
« caſe of felony.” 


+ Seck. 2. It was long doubted whether, as a lodger had 
a ſpecial property in the goods which were let with lodgings, 
the ſtealing of them was felony (a) ; but it was at length, FRY 
decided, that this was not a common-law offence (6), (a) ely. ac. 
and in conſequence of this deciſion, the above ſtatute was Ante, page 
made (c); it has therefore been determined, that if the in- (2) Rex v. 
dictment omit to conclude contra formam ftatuu (d), or if it _ 

: „Show. 50. 


1 
(c) 1. Show. 53. (4) Joſsling's Caſe, O. B. July Seſſ. 1784. 
1 ſo 


” 2 Or LARCENY Tao LODGINGS, Bk. 1, 


(a) AnnFaik- ſo conclude, but appear to be a larceny not within the 
land's Caſe, ſtatute (2), it cannot be made good as an indictment at 


O. B. Sept Dn 
Sel. 1788. common aW. 


Brown's Caſe, + Sed?. 3. It hath been ruled, that a ready-furniſhed 
. B. Sept. Houle, the whole of which is let, and no part of it reſerved 

Self. 1389. to the leſſor, is the manſion-houſe, and not the lodging 
ot the leſſee, within the meaning of this ſtatute. 


Sarah + Sed?. 4. It hath alſo been determined, that if lodgings 
Pire's Caſe, be jet to a married woman during co-habitation with ber 
* huſband, and the huſband afterwards aſſents to the contract, 
e, the indictment muſt ſtate that the lodgings were let to the 
Gould, huſband, for if it ſtate that they were let to the wife, it is 
Fuſilice. EIrONCOus, | 


Elz. Nay's + $:2. 5. So allo, it ſeems that a w/e cannot be indifed 
_ 6 5 N for ſtealing goods from a lodging ſtated to have been let by 
„ b % contract to Fer huſband, if it appear in evidence, that the 

75 4, C0107 : 
Horuam, Hhuiband cohabited with her at the time the felony was 
Baron. committed, for the is in ſuch caſe under his coercion, and 
it ſhall be preſumed to have been done by his command or 


con ſent. 


1 eee f Sed. 6. But if the indidment ſtate the lodgings as 
OB July let to the huſband, and it appears upon the evidence, that 
Sefl. 1786, the lodgings were in fact let to the wiſe; that the hutband 
cam Au. ſeldom came, and never ſlept there; that the wife lived 
HURST, Jg entirely upon her own labour; that the goods were pawncd 
_—_— by her ſervant; and that at the time they were pawned, the 
hufband was at a diſtance in the country; the wife may be 
found guilty: for here it cannot be pretumed that ihe 
acted under his coercion. 1 


Sarah Bill's + Seel. 7. It has alſo been decided, that if the lodgings 

Cate, O. B. are let to two perſons, as to a mother and to her widowed 

77 ON daughter, the indictment muſt ſtate the joint contract. 

Butler's Caſe, + Seck. 8. It has alſo been ruled, that if it appear upon 

O. B. Feb. the evidence, that the felony was commited after the term 

Sell, 1784. for which the contract was made, had expired, tlic priſoner 
mult be acquitted, 


Ann Pope's + Sect. 9. It is allo ſaid, that it is indiſpenſably neceſ- 
e ſary in an indictment on this ſtatute, to ſtate the name of 
Sell. 1784. the landlord, or perſon by whom the lodgings were let, 


Bec. 


E 
8 


ERS aaron tnan io b 


evidence againſt the lodger of his intention to convert them 


* 
rn 
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+ Sect. 10. It has alſo been ſaid, that the mere act of The Caſe of 
pawning the furniture let with a lodging is hardly ſufficient William Pa- 
tum, VU, B. 
Aav Ny 
telonionſly to his own ule, if it appear that he had been in 25 3 
the habit of ſo doing, tor the purpoſe of ſupply ing a tem- Auaing, Ke— 
porary neceſſity, and of reſtoring the goods to the lodgings £9747. 
at a ſubſequent time; for that the ſtatute 30. Geo. 2. C. 24. 
ſ. 3. (a) enacts, „That if any perſon thail pawn the goods (4) The lame 
« of another without his conſent, he ſhall, on conviction, ” on by 
on the oath of one witneſs before one magiſtrate, torteit % 
« twenty ſhillings, and the full value of the goods, and if 
„ not paid, be committed to the houſe of correction, as 
& the act directs;“ and it has been repeatedly held, that a 
ſtatute inflicting a lefler penalty is to be taken, in that par- 
ticular inſtance, as a virtual repeal of a ſtatute inflicting a (5) 3 
avis, Caſcs 


greater penalty on the ſame offence (5). C. 


I Sed. 11. It ſeems alſo, that the goods charged to have 
been purloined muſt be furniture of ſuch a deſcription as is 
proper to be let and uſed with the kind of lodgings. 


+ Sed. 12. It has alſo been decided, that an indictment Cafe of John 
on this ſtatute, ſtating, that C. D. the defendant, at ſuch a Smith Burnel, 
time and place, &c. © the goods and chattcls of A. B. (the Pee. Seff. 

« ſame goods and chattels being in a certain lodging-room 179% MM 
in the dwelling-houſe of the ſaid A. B. there fituate, let for the ypi- 
by contract by the ſaid A. B. to the ſaid C. D. and to be nion of the 
uſed by the ſaid C. D. with the lodging aforeſaid), then twelve judges. 
and there being found, feloniouſly did ſteal, &c.“ is good, 

as being the common form conſtantly uſed, although tor 

want of the word then”? between “ ſituate and “ et, it 

does not appear but that the contra was at an end at the 


time the felony was committed, 


R 
A = 


A 
* 
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3. Inſt. 104. 


&« 11s or their ſaid maſters or miſtre 


CHAPTER THE FORTY-THIRD 


CONTINUED, 


OFFENCES By MENIAL SERVANTS. 


PREACH of truſt by menial ſervants may be com- 
nutted, 


1. By their going away with ſuch property as may be 
actually truſted to thcir care and keeping during the lives 
of their maſters, | 


2. By deſpoiling ſuch property as is conſtructively under 
their care on the death of their maſters. 


3. By ſuffering their maſter's houſe to be burned through 
negligence. 


As to THE FIRST POINT, viz Larceny by menial ſer- 
vants during the lives of their maſters. 


+ Sed. 1. By 21. Hen. 8. c. 7. ſ. 1. 1T IS RECITED, © That 
divers, as well noblemen as other the king's ſubjects, have, 
upon confidence and truſts, delivered unto their tervants 
their caſkets, and other jewels, money, goods, and chattels, 
ſafely to be kept to the uſe of their ſaid maſters or miſtreſſes, 
and after ſuch delivery the ſaid ſervants have withdrawn 


themſelves, and gone away from their faid maſters or mit- 


treſſes, with the ſaid caſkets, jewels, money, goods, and 
chattels, or part thereof, to the intent to ſtcal the ſame, and 
defraud their ſaid maſters or miſtreſſes thereot, and ſome- 
time being with their ſaid maſters or muiſtredes, have con- 
verted the ſaid jewels, money, and other chattels, or part 
thereof, to their own uſe, which miſbehaviour ſo done was 
doubtful in the common law, whether it were felony or 
not; and by reaſon thereof, the aforeſaid ſervants have been 


in great boldneis to commit ſuch or like offences :? and 1 


Is ENACTED, © | hat all and ſingular ſuch ſervants, to whom 
any ſuch caſkets, jewels, money, goods, or chattels, by 
its, {hall from hence- 

c“ forth ſo be delivered to keep, that if any ſuch ſervant or 
„ ſervants withdraw him or them from their {aid maſters 
and miſtreſſes, and go away with the ſaid caſkets, jewels, 
0 money, 


% 
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cc 


(e 
«c 


«c 
cc 
cc 
40 


60 


money, goods, or other chattels, or any part thereof, to 
the intent to ſteal the ſame, and defraud his or their ſaid 
maſters or miſtreſſes thereof, contrary to the truſt and 
conſidence to him or them put by his or their ſaid maſ- 
ters or miſtreſſes, or elſe being in the fervice of his 1ſaid 
maſter or miſtreſs, without aſſent or commandment of 
his maſters or miſtreſſes, he embezzle the lame caſkets, 
jewels, money, goods, or chattels, or any part thereof, 
or otherwiſe convert the ſame to his own utc, with like 
purpoſe to ſteal it; that if the ſaid caſkets, jewels, money, 


goods, or chattels, that any fuch ſervant ſhall to go away 


cc 
cc 
— 
cc 
£ 
cc 
«c 


* 


La 


demeanour from henceforth ſhall be deemed and adj udged pyer ., 


with, or which he ſhall embezzle with purpoſe to iteal it, 

as is aforeſaid, be of the value of forty thillings, or above, 

that then the ſame falſe, fraudulent, and untrue act or 
felony ; and he or they fo offending, to be pumined, as & 
other felons be puniſhed for telonies committed, by the 
courſe of the common law.“ 


+ Seck. 2. But by 21. Hen. 8. c. 7. ſ. 2. it is provided, This ſtatute 
That this act, or any thing therein contained, ſhall not ſhall not ex- 
in any wiſe extend, or be prejudicial to any apprentice tend to an ap- 
or apprentices, nor to any perſon within the age of Den 
eighteen years, going away with his or their maſter's „cars of age. 
goods or jewels, or otherwiſe converting the ſame to his 27.H.8. C. 17. 
or their own ules, during the time of their apprenticeſhip, 28. H. 8. c. 2. 
or being within the age of eighteen years, but that every Omg 1 T 
apprentice or apprentices, ſuch perſon or per{ons being . de 
within the ſaid age, doing or offending contrary to this yerperual by 
preſent act, ſhall be, and ſtand in like caſe as they and 3. El. c. 10. 
every of them were before the making of this act; the 

ſame act to continue and endure unto the next parlia- 


ment,” 


+ Set. 3. The bencfit of clergy was taken away from all 


felonies within this ſtatute by 27. Hen. 8. c. 17. and reftored 
by 1. Edw. 6. c. 12. But by 12. Ann. c. 7. it is enacted, 
„That whoever ſhall felonicully ſteal to the value of forty 


* 


0 
ec 
cc 
cc 
cc 
cc 


fervants to the owner of the goods, both at the time When 


ſhillings, or more, being in any dwelling-houſe or out- 
houſe thereto belonging, or ſhall aid or affilt to commit 
any ſuch offence, ſhall be abſolutely debarred of the be- 
nefit of clergy.” But iT 1s PROVIDED, * that this ſhall 
not extend to apprentices under the age of fifteen years, 
who ſhall rob their maiters as aforeſaid.” _ 


In the conſtruction of this ſtatute it hath been holden: 


Se. 4. FIR sT, That it extends only to ſuch as were _ 2 
107, . 


Dalt. c. 102. 
they Summary 6, 
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Dyer 5 

Sum. 62, 63. 
3. Inkt. 105. 
Dalt. c. 102. 


Summ. 63. 
Halt. c. 102. 


Dyer 5. 


| e. H. 7. 16. 
Er m. 50. 
Dalt. c. 102. 


See Crom. 50. 
Valt. c. 102. 


+, Hale 668. 
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they were delivered, and alſo at the time when they were 


ſtolen. | | 


Se. 5. SECONDLY, That it is ſtrictly confined to ſuch 
goods as are delivered to keep, and therefore that a receiver, 
who having received his maſter's rents runs away with 
them; or a ſervant, who being intruſted to ſell goods, or to 
receive money due on a bond, fells the goods, &c. and de- 
parts with the money, 1s not within the ſtatute ; but that a 
tervanat who receives his maſter's goods from ancther 
ſervant to keep for the maſter, is as much guilty as if he had 
received them from the maiter's own hands, becaute ſuch a 
delivery is looked upon as a delivery by the matter, 


Sect. 6. Tui. That it includes not the waſting or 


conſuming of goods, howſoever wilful it may be; nor the 


taking away of an obligation, or any other bare cho/e in 
action. | 


Sect. 7. FourTnLy, That it extends not to the taking 
of ſuch things whereof the actual property is not in the 
maſter at the time; and therefore, that it a ſervant having 
money, or corn, &c. delivered to him, melt down the money 
of his own head, without the command of his maſter, into 
a piece of plate; or turn the corn into malt, and then run 
away with them, that he is not within the ſtatute, becauſe 
the property of theſe things is fo far changed, by altering 
them in ſuch a manner, that they cannot be known again, 
and the maſter cannot afterwards take them without a treſ- 
paſs : but it 1s agreed, that if a ſervant make a ſuit of cloaths 
of cloth, or a pair of thoes of leather, delivered to him by 
the maſter; and then run away with them, that he is within 
the ſtarute, becauſe the property is no way altered; and 
even in the firſt caſe, whether the very taking of the plate or 
malt be within the ſtatute, or not, yet | can fee no reaſon, 
why the whole act of the ſervant taken together, ſhould not 
be looked upon as a converſion of the maſter's goods to his 
own uſe, with an intent to {teal them, which brings it within 
the expreis letter of the ſtatute: and it has been reſolved, 


that a fervant who changes his maſter's money from ſilver 


to gold, and then runs away with it, &c. is within the ſta— 
tute; and I can ſee no good diſtinction between that and 
the preſent caſe. | 


+ Sect. 8. FIFTHLY, That although the ſtatute 21.Hen.8. 
c. 7. exempts an apprentice or ſervant under the age of 
eighteen years, from the pain of felony enacted de novo by 
this ſtatute, namely, where goods are actually delivered to 
hi yet it leaves him in the fame condition, as to any 


_ felony 
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fclony at common law, as if he were not excepted; and 
therefore if a butler, ſhepherd, apprentice, or other fervant, 
under the age of eighteen years, feloniouſly take away goods 


not delivered to them by the maſter, they are guilty of 


felony at common law, although they are under the value 
of torty ſhillings. 8 


As to THE SECOND POINT, viz. Larceny by menial ſer— 
vants atter the death of their matters. 


+ Se. 9. Menial fervants were conſtrued, by the com- 1. Hale «15. 
mon law, to be quodammodo in poſſeſſion of their maſter's 
houſehold goods, between the time of his death and rhe 


aſcertainment of his legal repreſentative, and therefore their 


embezzling ſuch goods was held not to be felony. To 


remedy this inconvenience, the ſtatute 33. Hen. 6. c. 1. alter 
reciting, ** That divers houſbold ſervants, as well of lords, Ante gr. 
as of other perſons of good degree, had then of late, ſhortly 1. Hale 667. 
after the death of their ſaid lords and maſters, violently and ret N 
. - . nis Was 2 
riotouſly taken and ſpoiled the goods which were of their proceſs muck 
faid lords and maſters at the time of their death, and the in uſe in cate 
ſame diſtributed among themſelves ;” ENXACTS, “ That of great of- 
« after information inade to the chancellor by the execu- fenecs, clbe- 
60 Clay Adult 
tors of any ſuch perſon, or two of them, of ſuch riot, his King's 
„taking, and ſpoil; the chancellor, by the advice cf the riign, to con- 
two chief juſtices, and chief baron, or two of them, may vict men 
make out writs to ſuch ſheriffs as ſhall be thought necet- fomerimes in 
« ſary, commanding them to make ſuch proclamation, as by n 
the ſaid ſtatute is directed, for tlie offenders to appear in ges oriminal 
de the king's bench at ſuch a day, whereupon if they make upon default 
default, they ſhall be attainted of felony ; but if they ap- i 
ad die return 


„ pear, they hall be committed or bailed, till they have g , precia - 
„ anſwered the ſaid executors in ſuch actions, which the mation. 


_ © ſaid executors will declare againſt them, or any of them, 1. Hale geg. 


« tor the riot, taking, and ſpoiling aforeſaid.” 3. Iaſt. 304. 


As to THE THIRD PoINnT, viz, Mental ſervants ſuffering 
their maſter's houſe to be burned. 


+ ect. 10. By the 6. Ann. c. 31. If any menial or other LA. Ra a. 
« ſervant, through negligenee or careleſſneſs, ſhall fire, or ©. Ee: 1 
© cauſe to be fired any dweiling-houſe or out-houſe, they uote (2), 
thall forteir one hundred pounds, on conviction by one 
* witneſs, before one juſtice, or fuffer cighteen months 1m- 
„ priſonment, &.“ 


A 
* 


See ally 12. Geo. 3. c. 73. f. 35. 14, Geo. 3. c. 78. 1.84. And for offences by ſer- 
vants in particular branches of trade, vice 4. Burn 118. 
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CHAPTER THE FORT Y- THIRD 


CONTINUED. 


LARCENY BY CLERKS 
O F 


Tue BANK or ENGLAND. 


+ Seck. 1. BY 15. Geo. 2. c. 13. ſ. 12. it is enacted, © That if 


Caſe of J. 
Waite, Caſes 
E. | 26, 


any officer or ſervantof the Bank of England, 
« beingentruſted with any note, bill, dividend warrant, bond, 
« deed, or any ſecurity, money, or other effects belonging to 
the faid company, or having any bill, dividend warrant, 
* bond, deed, or any ſecurity or effects of any other perſon 
<« lodged or depoſited with the ſaid company, or with him as 
an officer or ſervant of the ſaid company, ſhall ſecrete, em- 
„ bezzle, or run away with any fuch note, bill, dividend 
„ warrant, bond, deed, ſecurity, money, or effects, or any 
« part of them; every officer or ſervant ſo offending, ſhall 
« be deemed guilty of felony, and ſuffer death without 
4 benefit of clergy.” | 


+ See. 2. It has been held previous to the paſſing of 
the above ſtatute, that it was not telony at the common law 
for a caſhier of the Bank of England to fteal an India bond 
committed to his care, purſuant to the ſtatute 12. Geo. 1. 
c. 32. and therefore that this ſtatute creates a new felony un- 
known to the common law. | | 
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CHAPTER THE FORTY-THIRD 


2 CONTINUED, 


LARCENY By CLERKS 
BELONGING TO 


Tus POST-OFFICE. 


BY 9. Ann. c. 10. ſ. 40. it is recited, * That abuſes may 


be committed by wiltully opening, embezzling, detain- 


ing, and delaying of letters or packets, to the great diſ- 
couragement of trade, commerce, and correſpondence ;” 


AND ENACTED, © That no perſon or perſons ſhall preſume wy lang to 
e opened, 
detained, or 


* 


= 


. 
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40 
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(43 
«c 
0c 
Ti 
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wittingly, willingly, or knowingly, to open, detain, or 
delay, or cauſe, procure, permit, or ſuffer to be opened, 
detained, or delayed, any letter or letters, packet or pack- 
ets, after the ſame 1s or ſhall be delivered into the general 
or other poſt-office, or into the hands of any perſon or 
perſons employed for the receiving or carrying poſt letters, 


and before delivery to the perſon or perſons to whom 


delayed, 


333 


they are directed, or for their uſe; except by an expreſs Exception. 


warrant in writing under the hand of one of the prin- 
cipal ſecretaries of ſtate, for every ſuch opening, detain- 
ing, or delaying; or except in ſuch caſes where the party 
or parties, to whom ſuch letter or letters, packet or 
packets, ſhall be directed, or who is or are hereby charge- 
able with the payment of the port or ports thereof, ſhall 
refuſe or neglect to pay the ſame ; and except ſuch letters 
or packets as ſhall be returned for want of true directions, 
and where the party, to whom the ſame is or are d1- 
rected, cannot be found; and that every perſon or perſons 
offending in manner aforeſaid, or ws ſhall embezzle 
any ſuch letter or letters, packet or packets, ſhall for every 
tuch offence forfeit the ſum of twenty pounds; the ſaid 
penalties for any ſuch offence committed in England, 
Wales, or Verwick upon Tweed, to be recovered by action, 
bill, plaint, or information in any of her majeſty's courts 
of record at Meſiminſter; and for any ſuch offence com- 
mitted in that part of Great Britain called Scotland, to be 
recovered. in the court of ſeſſions or exchequer there; 
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ſuch penalties reſpectively to be recovered by ſuch perſon 
or perſons as will inform or {ue for the ſame, together 
with full coſts of ſuit; and over and above ſuch penalty 
as aforeſaid, every ſuch perion or perſons ſo offending as 


„ aforc{aid, ſhall be for ever incapable of having, uſing, 


cc 
£6 


Penalty of ſe- 
Creting Or em. c 
perzling any 


| 40 
Ictter with 


exerciſing, or enjoying any office, truſt, or employment 
in or relating to the poſt- office, or any branch thereof.“ 


+ Set; 2. By $8. Geo. 3. % £ 17. it is enacted, That 
if any deputy, clerk, agent, letter-carrier, or other ofßcer 
whatſoever, appointed, or to be hereatter appointed, and 


zny bark bill“ employed in the buſineſs of the poſt- office, ſhall ſecrete, 


or note, &c. 
cc 
3 


«c 


Penalty of any 
ti cer, &c. cc 
embvezziing or 
milapplying 
the poſtage 
MCBcy, XC, &C 


cc 
40 
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embezzle, or deſtroy any letter, packer, bag, or mail of 
letters, which he, ſhe, or they, thall and may be reſpec- 
tively entruſted with, or which ſhall have come to his, 
her, or their hands or poſſeſſion, by virtue of their re- 
ſpective employments in the ſaid poſt- office, containing 
any bank note, bank poſt bill, bill of exchange, exchequer 
bill, South Sea or Ea/t India bond, dividend warrant of the 
bank, Scuth Sea, Eaft India, or any other company, 
ſociety, or corporation, navy or victualling bill, ſeaman's 
ticket, ftate lottery ticket, goldſmith's note for the pay- 
ment of money, or other bond or warrant, bill, or pro- 
miſſory note for the payment of money, or American pro- 
vincial bill of credit; or ſhall ſteal and take out of any 
letter or packet that ſhall come to his, her, or their hands 
or pofſcſion, by virtue of their reſpective employments, 
anv ſuch bank note, bank poſt bill, bill of exchange, ex- 
chequer bill, South Sea or Eaſt Indi- bond, dividend war- 
rant of the bank, South Sea, Eaf? India, or any other 
company, ſociety, or corporation, navy or victvualling 
bill, ſeaman's ticket, ſtate lottery ticket, goldimith's note 
for the payment of money, or other bond or warrant, or 


promiſſorv note for the payment of money, or American 


provincial bill of credit, with intent to ſecrete, embezzle, 
or deſtroy the ſame; every ſuch offender or offenders, 
being thereof convicted in due form of law, ſhall be 
deemed guilty of felony, and ſhall ſuffer death as a felon.“ 


ſ 

+ Se. 3. By F. Geo. 3.c 25. ſ. 19. it is further enacted, 
That if any deputy, clerk, agent, letter-carrier, or other 
ſervant, appointed, authorized, and intruſted, to take in 
letters or packets, and receive the poſtage thereof, ſha!! 
embezzle, or apply to his, her, or their own ule, any 
money or monies by -him, her, or them, received with 
ſuch letters or packets, for the poſtage thereof; or ſhall 
burn or otherwiſe deſtroy any letter or letters, packet or 
packets. by him, her, or them, ſo taken in or received ; 
or whe, by virtue of their reſpeftive offices, ſhall bares 

65 t Is 


A «x a «« 


* 


Opens Ra Was SA war RY Yar * 


ch. 43 LARCENY By CLERKS, &c. 335 


the rates upon letters or packets ſent by the poſt, and 
« ſhall not duly account for the money by him, her, or 
« them, reccived for ſuch advanced poſtage; every fuch 
offender or offenders, being thereof convicted as aforeſaid, 
ſhall be deemed euilty of felony.“ 


Lad 


Lad 
«< 


- 
La 


+ Set. 4. By 7. Geo. 3. c. 50. 1. 1.1T ISRECITED, “ That Officers or 
it is of the utmoſt importance to the trade and commerce of others, who 
thele kingdoms, that all letters, packets, bank notes, bills of ag 1 
exchange, and otlier things, may be ſent and conveyed by ter, . ks 
the poſt with the greateſt ſatety and fecur; ity; and it having mining any 
been found neceſſ>ry, that ſome further regulations and pro- nete for pay- 

vifions ſhould be made for that purpoſe.” ” IT IS ENACTED, went of all 
« That if wy deputy, clerk, agent, letter-carrier, poſt-boy, es 25 
« or rider, or any other officer or perſon wharfocver em- Death. 
„ ployea, or to be hereafter employed, in receiving, ſtamp- 
„ ing, forting dine. carrying, conveying, or delivering. 
6 letters or packets, or in any other buſineſs relating to the 
« poſt- office, ſhall ſecrete, embezzle, or de troy, any letter 
«.or letters, packet or packets, bag, or mail of letters, 
« which he, the, or they, ſhall and may be reſpectively en- 
« truſted with, or w hich ſhall Have come to his, her, or 
« their hands or poſſcſſion, containing any bank note, bank 
« poſt bill, bill of exchange, exchequer bill, South Sea or 
« Faſt IP bond, dividena warrant of the bank: South Sta, 
« Eaſt India, or any other company, ſoc iet Y, or corporation, 
„navy or victvalling or tranſport bill, OFUNance debenture, 
ſeaman's ticket, ſtate lottery ticket or certificate, bank 
receipt for payment on any loan, note of afhgnment of 
ſtock in the funds, letter of attorhey ſor receiving an- 
« nuities or dividends, or for felling ſtock in the funds, or 
„belonging to any company, tocicty, or cor poration, 
American provincial bill of credit, gold{mith's or banker's 
letter of credit or note for or relating to the pavment of 
© money, or other bond or warrant, draught, bil, or pro- 
6 miſſory note whatſoever, for the payment of money; or 
thall ſteal and take out of any letter or packet that ſhall 
© come to his, her, or their hands or poticiten, any ſuch 
bank note, bank poſt bill, bill of ex hange, cxchequer 
„pill, Scuth Sea or Eaft India bond, dividend warrant of the 
6 bat: South Sea, Ea/t India, or any other company, ſociety, 
* or corporation, navy or victualling or tranſport bl, 
« ordnance debenture, ſcaman's ticket, - ſtate lottery ticket 
* or certificate, bank receipt for payment on auy loan, nato 
a © aſſignment of ſock i in the funds, letter of attorney r 
5 receiving annuities or dividends, or for felling doch in 
«ths funds, or belonging to any company, ſociety, or cor- 
poxation, Ames ican Provincial bill of credit, goldtmnh's 
or banker's letter of credit or note for or rcja''! y to the 
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Officers, or 
others, who „ 
ſaali deſtrav ce 
any letter, &c. ,, 
guilty of fe- 
joy. 


Hafſfehl's Cafe, 


LARCENY By CLERKS, &c. Bk. I. 
payment of money, or other bond or warrant, draught, 
II, or promiſſory note whatſoever, for the payment of 
money; every ſuch offender or offenders, being thereof 
convidd | in due form of taw, ſhall be deemed guilty of 


felony, and ſhall ſuifer death as a felon without benefit 


ot oy. 

+ Se. 5. By 7. Geo. 3. c. 50. f. 3. it is further enaQted, 
That if any doputy, clerk, agent, letter-carrier, officer, or 
other perion whatſoever, employed or hereaſter to be 
emploved in any bulineſs relating to the poſt-office, ſhall 


take and receive into his. her, or heir hands or poſſeſſion - 


any letter or Oh pack. or packets, to.be forwarded 
by the poſt, and regius an lum or ſums of money there- 
lage eres {hall burn or otherwiſe de- 
ſtroy any letter or le etters, packet or packets, by him, her, 
or them, ſo taken in or res or if any ſuch deputy, 
clerk, agent, Jetier-carrier, officer, or other perſon what- 
ſocver, ſo employed, or hereafter to be ſo employed, ſhall 

dvance the rate or rates of poſtage upon any letter or 


With ſ * Fin 7 i 
ia — - 1 


letters, packet or packets, ſent by the poſt, and ſhall ſe- 
crete, and not duly account for, the money by him, her, 


or them, received for ſuch advanced poſtage; every ſuch 


offender or offenders, being thereof convicted as afore- 


faid, fhall be deemed guilty of felany.“ 


Scat. 6. It ſcems that theſe ſtatutes do not create any 


Cakes C. L. 1. 3 offence, but that if a ſorter of letters embezzle a letter 


containing a bank note, or any other of the ſecurities for 


money mentioned in 2. Geo. 2. c. 25. he is thereby guilty of 
tclony at common law, although ſuch letter was intruſted 
to his care. | 


Cafe of Ri- 
chard Clay, 
York Aires. 


+ . T7 
that the ſervant employed by the poſt-office ſhould have 
taken the oaths required by 9. Ann. c. 19. f. 17. an 1 41. in 


It bas been decided, Gar it is not neceſſary 


order to be wiizun the penalties of the act. 


Rex z' Shaw, 


2. B. R. 789. poſt-oftice l 


It hath been determined, that if a clerk of the 
de indicted on this ſtatute, and the tirſt count 


+ Sf. 8. 


charge him as * a clerk employed in charging and forting 


40 


cc 


of letters, &c.“ and a ſecond count, as © a perſon em- 
ployed in the buſineſs relating tc the general poſt-office,” 


that the jury may legally convick the offender on the firft 
count, bv a ſpecial ng that he was 4 /orter only, if it 
appear jn_evicence that he was not a charger of letters ; 
but that it, on ſuch evidence, they acquit him generally on 


the firſt count, judgment of.“ guilty” on the ſecond count 


Hall be arreſted, Ir it is not proved that he was a perfon 


cn 


R 
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employed in any other buſineſs relating to the poſt-Ofſice 


than as 4 horte, and he is acquitted of having been guilty 


of the offence 1n that capacity. 
Sloper's C3, 
Caſes G 


+ Seck. 9. It is ſaid, that if a ſervant of the poſt- office 
embezzle a letter not containing any of the {ecuritics men- 
tioned in the ſtatute 2. Geo. 2. c. 25. and ſecrete it merely? 
for the purpoſe of defrauding the poſt-oflice of the money 
which he has received for the poſtage of rhe letter, he is not 
indictable on the above {ſtatute for the capital iclony. 


5. 


+ Sect. 10. It is alſo ſaid, that it is not a capital offen 
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within the above ſtatute, for a ſervant of the poſt-cttice 
ſecrete a letter containing money only, but that he may be in- 199 
dicted tor the imple larceny at commo ly, 


Vo“. J. 2 5 CHAP. 
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CHAPTER THE FORTY-FOURTH. 


O F 


STEALING CHOSE in ACTION. 


43 
Gy 
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Set. 1. BY 2. Geo. 2. c. 25. f. 3. it is enacted, That To fest ora 


« if any perfon or perſons ſhall ſteal or take ders, tallics, 


nuity or ſhare in any parliamentary fund, or any ex- 
chequer bills, bank notes, Seuth-Sca bonds, Eaf? India 
bonds, dividend warrants of the bank, South-Sea com- 
pany, £aft India company, or any other company, ſo- 
ciety, or corporation, bills of exchange, navy bills or 
debentures, goldſmiths notes for payment of money, or 
cther bonds or warrants, bills, or promiſſory notes for 
the payment of any money, being the property of any 
other perſon or perſons, or of any corporation, notwith- 
ſtanding any of the ſaid particulars are termed in law a 
choſe in action, it ſhall be deemed and conſtrued to be 
felony, of the ſame nature and in the fame degree, and 
with or without the benefit of clergy, in the ſame man- 
ner as it would have been, if the offender had ſtolen or 


taken by robbery, any other goods of like value with the 


money due on ſuch orders, tallies, bills, bonds, warrants, 
debentures, or notes, or ſecured thereby, and remaining 
unſatisfied, and ſuch offender ſhall ſuffer ſuch puniſh- 
ment as he or ſhe ſhould or might have done, if he or ſhe 


had ſtolen other goods of the like value with the monies 


due on ſuch orders, tallies, bonds, bills, warrants, deben- 
tures, or notes reſpectively, or ſecured thereby, and re- 
maining unſatisfied ; any law to the contrary thereof in 


any wiſe uſed notwithſtanding.” 


by robbery any exchequer orders or tallies, or other or- &, felony. 
ders, intitling any other perſon or perſons to any an- 


* 
* 
„ 
o 
o 
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+ Ses. 2. By 2. Geo. 2. c. 25. ſ. 4. it is provided, That Not to extend 
nothing in this act contained ſhall extend or he conſtrued to Scotland. 


to extend to that part of Great Britain called Scotland.“ 


+ Sec. z. By 2. Geo. 2. C. 25. ſ. 5. it is further pro- Not to core 


vided, „That no attainder for any offence hereby made rupt blood. 
« feleny, ſhall make or work any corruption of blood, loſs 


if 


of dower, or diſheriſon of heirs.” 


2 2 | + Sed. 
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Vide ente 4 Sec. 4. It ſeems clear that this ſtatute creates 2 new 
. felony, for a che in action certainly was not the ſubject of 
P. 35. larceny at common law. 


Heſſoll's Ceſe, + Se 5. It has been ruled upon debate, that although 
Cates C- L. 5. the ſtatute uſe the plural number, a as * exchequer orders, 
„ taJlies, exchequer bills, bank notes, $9th Sea bonds, Eaſt 

© T;d:a bonds, dividend warrants, &c.““ vet a perſon may 

be guilty of ſealing only one of the ſeveral articles it enu— 

merates, as one bank note, &c. ; for although the words 

are plural, yet the e ſays, „ wheever ſhall felonioufly 

+ fical aur exchequer orders, tallies, &c. notwithitanding 


* any of thoſe | particulars may be termed in law a che in 
„% 2:91; ' which Py ſ} OWE that it was the intention of 
tle |. egiſlatu e to make he! tcaling of a choſe im actioil felony; 


and it 5 he ablurd to fav, that the Leg Ziſlature inte aded: 
to make it felony to ſteal 2 excheq uer orcers, bank 
notes, &c. of five pounds each, and vet thai it ſhould not 
be tclony to ical one of ten thouſand pounds, 


Rex v. News + Sed. 6. It is alſo ſaid, that if a perſon he indicted on 
, O19 621- this ſtatute for ſlegling a Dang note, and tle indictment 
aver that it was ſigned by the caſhien Whoſe name it bears, it 
is indiſpenſably neceſſary that . chien himſelf ſhould 
prove that it is his hand-writing, and tlatit is a valid bank 
note. 


Je 'V, Feb. Scl. 
1724. 


CHAP- 


t 
t 


' CHAPTER THE FORTV.FIF TH. 


O F 


ROBBING ORC HXA 


R EAE property being in its nature fixed and immedvcalle, vide ate 
and conſequently incapable of being carried away, can- page 214. 
not become the ſubjec of larceny, to which, as we have al- Dl. 34 


ready ſeen, aſportation is an indiſpenſable ingredient. But 


as this diſtinction, in cafes of felony, rendered the ſafety of 


many of thoſe deſcriptions of property which come within 
the notion of adherence to the trechold, extremeiy pre- 
carious, the Legiſlature has found 1t expedient to provide for 


their protection by various acts of parliament, Which may be 


arranged under the following heads: 
1. Of robbing orchards and breaking hedges. 
2. Of deſtroying trees, 
3. Of ſtealing ſhrubs or plants. 
4. Ci ſtcaling vegetables. 
5. Of deſtroying madder roots. 
6. Of ſtealing black lead from the mine. 
7. Of ſtealing lead, iron, brats, &c. affixed to a dwelling— 


houſe. 
And Fixsr, Of robbing orchards and breaking hedges. 


+ Se. 1. By 43. Eliz. c. 7. Whoever ſhall cut or 
« unlawfully take away any Corn or grain growing, or rob 
© any orchards or gardens, or break or cut any hedge, 
« pales, rails, or fence; or dig up, or take up any fruit- 
& tree or trees in any orchard, garden or eliewhere, to the 
„intent to take and carry the ſame away; or ſhall cut or 
&« ſpoil any wood, or underwoods, poles, or trees ſtand- 


La) 


ing, not being felony by the laws of this realm, their 


„% procurers and knowing receivers thall, on conviction 


„ by one witneſs before one magiſtrate, make compenta- 


% tion at di:cretion to the party injured, gr he publicly 


„ whipped.” | 
”* 2 3 + Sea. 


1 
} 
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: 


Burnaby's 
Caſe, Lord 
Ray. 90. 


„Co. 34. 
dalk, 282. 


Sayer 204. 


Or ROBBING ORCHARDS. Bk. l. 


+ Sed. 2. By 15. Car. 2. c. 2. the conſtable may ſearch 
the houſes of ſuſpected wood ftealers, and carry offenders 
beforc a juitice, who ſhall be liable to the penalties of 
43. Eliz. if they do not give a fatisfatory account of the 
wood found in their poſſeſſion. | | 


Upon theſe acts the following reſolutions have been 
made. | | 


+ 8:4, 3. That theſe acts were not made merely againſt 
bate and indigent offenders, but that a gentleman or offen- 
der fo ſtyled in the conviction, is within the penalties if he 
is guilty of the offence. OR 


+ Se#. 4, That the conviction muſt ſtate the number 
and the nature of trees cut down; for that is the meaſure 
by which the juſtice is to aſſeſs the damages. 


+ Seck. 5. That the manner alſo of the ſtealing muſt be 
ſtated in the conviction, that the Court may judge whether 
it be felonious or not, or whether the money ordered to be 
paid was an adequate compenſation to the party injured. 
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CONTINUED. 
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DESTROYING TNF 


+ Seck. 1. BV. Geo. 1. c. 43. it is enacted, That wheever 
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« ſhall maliciouily break down, cut up, pluck 
up, throw down, bark, or otherwiſe deſtroy, deface, or 
{poil any timber tree, fruit tree, or any other tree, on 


* conviction by any two juttices of the place, or by the juſ- 


tices in ſeffions, on complaint to them made by an in- 
hahitant, or the owner, &c. ſhall be kept to hard labour 
for three months, and whipped once a month, or if there 
be no houſe of correction, to any other priſon for tour 


* months, and whipped once 1n every month by the com- 


mon hangman, and afterwards find ſureties for their 
good behaviour for two years, and the party grieved may 
recover damages and coſts from tlie inhabitants of the 
partih, &c. in the ſame manner and form as is directed 
by the 13. Edw. 1. it, 1. c. 40. for nan and dykes ovcr- 
thrown by perfons in the night, unleſs the offender be 
convicted in fix months by the pariſh.“ 


+ Sef?. 2. By 6. Geo. 1. c. 16. Whoever ſhall cut, take, 
deſtroy, break, throw down, bark, vluck up, burn, de- 
face, ſpoil, or carry away any wood ſprings, trees, poles, 
wood tops of trees, underwoods, coppice woods, thorns 
or quickſets, without the conſent of the owner, or perion 


chiefly entruſted with the care and cultody thereot, ſhall, 


on conviction by two juſtices, or at ſetions, be liable 
to the ſame penalties and puniſhments as are inflicted by 
1, Geo. 1. ſt. 2. c. 48. which conviction thall be final; 
and unleſs the ſame be had within fix months, fach 
lords of manors, owners and proprictors who thall 
be injured by the offence, ſhall have ſach remedy and 
receive ſuch compenſation from the parithes or places 
joining on ſuch wood ſprings, &c. as is directed by 


13. Edw. 1. f. 1. c. 40. 
= 4 T Se, 
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+ Sec. 3. And by the black act, 9. Geo. 1. c. 22.“ Who- 
©« eyer ſhall cut down, or otherwiſe deſtroy any trees planted 
in any avenue, or growing in any garden, orchard or 
«« plantation, for ornament, ſhelter, or profit; or ſhall 
& forcibly reſcue any perſon in lawtul cuſtody tor the fame, 
« or ſhall by gift, or promiſe of money, or other reward, 


% procure any of his majeſty's ſubjeRs to join him or them 


c in any fuch unlawtul act, ſhall ſuſſan death without bene- 
ce fit of clergy.” 


+ Seff. 4. By 29. Geo. 2. c. 36. ſ. 8. amended by 
31. Geo. 2. 41. It any perſon ſhall unlawtully 
« Tut, take, deſtroy, break, throw down, bark, pluck up, 
« burn, deface, ſpoil, or carry away any tree, growing in 
any waſte, wood, or paſture, in which any perſon or 
«« perſons, or bodies politic or corporate, hath or have a 
« right of common, he ſhall incur the like penalty as by 
Ges. . 


+ Sec. 5. By 6. Geo. 3. c. 36. 17 1s RECITED, © That 
CE eos divers perſons have, of late years, wilfully and maliciouſly 
c. in ne cut down, barked, or otherwiſe deſtroyed, timber trees, 
night-time, and trees ſtanding for, and likely to become, timber, 
any timber growing as well in the ſeveral foreſts, chaſes, and other 
Sc neſeled OPEN grounds, as in the woods, and plantations, and in- 
found, &c. cloied grounds, within this kingdom; to the great de- 
| triment of the owners of ſuch trees, and to the difcou- 
ragement of planting in general, fo beneficial to Grcet 
Britain: AND ENACTED, © That all and every perſon 
„and perſons who ſhall, in the night-time, lop, top, cut 
„down, bieak, throw down, bark, burn, or otherwiſe 
* ſpoii or deſtroy, or carry away, any oak, beech, ath, elm, 
fir. cheſnut, or aſp, timber tree, or other tree or trees 
« ſtanding for timber, or likely to become timber, without 
„ the conſent of the owner or owners thereof firſt had and 


& obtained, ſhall be ſubject and liable to the like pains 


and penalties as in cafes of felony ; and the Coart. by 
„and before whem ſuch perſon or perſons ſhall be tried, 
c ihall, and hereby have authority to tranſport ſuch perſon 
© or perſons, for the ſpace of ſeven years, to any of his 
« maſeſty's plantat ions in America, in like manner as other 
6 feions are directed to be tranſported by the laws and ſta- 
ec tutes of this realm : And all and every perſon and perſons 
« who 1hall be wilfully aiding, abetting, or aſſifing, in 
„ ſuch cutting down, breaking, throwing den, barking, 
„burning, or otherwite {ſporting or deftroying. or carrying 
« away, any ſuch oak, Þeech, aſh, elm, fir, cheſnut, or 
alp, timber tree, or other tree or frees flanding for tim- 


«c B, 
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10 


ber, or likely to become timber, as aforeſaid, ſhall be 


« }jable to the fame puniſhment, as if he, the, or they, had 


vc 


ſtolen the fame.” 


+ Sect, 6. By 6. Geo. 3. c. 48. 1T 1s RECITED, © That Perſons con- 


the preſervation of timber trees, or trees likely to hecoms victed of da- 
timber, is of great conſequence to this kingdon) ;? P2878» Ke. 


AND ENACTED, ** That every perſon who ſhall wilfully 
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apy timber 


trees, &c. Op 
cut or break down, bark, burn, pluck up, lop, top, -he-lops or 


crop, or otherwiſe deface, damage, ſpoil, or deſtroy, or eps thereof, 
carry away, any timber tree or trees, or trees likely to &. tortelt, &c. 


become timber, or any part thereof, or the lops or tops 
thereof, without the conſent of the owner or owners 
thereof firſt had and obtained, or, in any of his majeſtv's 
foreſts or chaſes, without the confent of the ſarveyor or 
ſurveyors, or his or their deputy or deputies,” or perſon 
or perſons intruſted with the care of the fame, and thall 
be thereof convicted upon the oat! of one or more cre- 
dible witneſs or witneiles, before any one or more of 
his majeſty's juſtices of the peace, for the county, city, 
riding, divifion, diſtrict, or place, wherein ſach Fanc 
ſhall have been committed, ſhall, for the firit offence, 
forfeit and pay ſuch ſum of money, not exceeding twenty 
pounds, as to ſuch jutitice or juſtices ſhall ſeem meet, 
together with the charges previous to and attending ſuch 
conviction, to be alcertained by fuch juſtice or juſtices 
who thall convict the otender; and upon non-pavment 
thereof, ſach juſtice or juſtices ſhall commit the offender 
to the common gaol of the county or place where the 
oFence ſhall be committed, there to remain without bail 
or mainprize for any time not exce:ding twelve months, 
nor leſs than {ix months, or until the penalty and charges 
ſhall be paid; and if any perſon ſo convicted hall be 


guilty of the like offence a tecond time, and ſhall be 


thereof convicted in like manner, ſuch perſon thall for- 
feit and pay ſuch ſum of money, not exceeding thirty 
pounds, as to ſuch juſtice or juttices ſhall ſeem meet. 
together with the charges previous to and attending ſuch 


* conviction, to be aicertained by ſuch juſtice or juſtices 


who ſhall convict the offender; ang upon non-payment 
thereof, ſuch juilice or juſtices ſhall commit the offender 
to the common gaol of the county or place where the 
offence ſhall be committed, there to remain without bail 
or mainprize for any time not exceeding eighteen 
mo:th<, nor leſs than twelve months, or until the pe- 
nalty and charges ſha!l be paid; and if any perſon ſo 
convicted ſhall be guilty of the like offence a third time, 
and ſhall be thereof convicted in like manner, ſuch per- 
ſon ſhall be deemed guilty of felony, and the Court, by 

Dn * and 
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* and before whom ſuch perſon ſhall be tried, ſhall and 
hereby hath authority to tranſport ſuch perfon or per- 


« fons, for the ſpace of ſeven years, to any of his majeſty's 
4 plantations in America, in like manner as other felons 
are directed to be tranſported by the laws and ſtatutes of 
ce this realm.“ 


Sect. 7. By 6. Geo. 3. c. 48. ſ. 2. it is enacted, 
& That all oak, beech, cheinut, walnut, aſh, elm, cedar, 
« fir, aſp, lime, ſycamore, and birch trees, ſhall be deerned 
« and taken to be timber trees, within the true meaning and 
« proviſion of this act.“ 


+ Sect. 8. By 6. Geo. 3. c. 48. ſ. 17 1s RECITED, „That 
many idle and diforderly perſons have of late years made 
a practice of going into the woods, underwoods, and 
wood grounds of divers of his majeſty's ſubjects, and there 


cut, and carried away, great quantities of young wood, of 


various kinds, for making of poles and walking ſticks, and 
for various other ufes; and in beech, and other woods 
and underwoods, under pretence of getting firewood, have 


cut down, boughed, ſplit off, or otherwiſe damaged or de- 


Perfons con- 
victed of cut- 
ting, &c. any 
wood, &c. or 
v-ho ſhall have 
any ſuch in 
their cuſtody, 
&c.forfcit,&c. 


itroyed the growth of the faid woods and underwoods, to 
tlie great injury and damage of the lawful owners thereof; 
and that the Jaws now in being are not found ſuf- 
ficient to remedy the aforelaid evils:“ and therefore enacted, 
« Thatall and every perion and perſons who ſhall go into the 
«© woods, under-woods, or wood-grounds, of any of his 
6 majeſty's ſubjeas, not being the lawful owner or owners 
e thereol, and ſhall there cut, lop, top, or ſpoil, ſplit down 
« or damage, or otherwiſe dettroy, any kind of wood or un- 
% derwood, poles, ſticks of wood, green ſtubs, or young 
e trees, or carry or Convey away the fame ; or ſhall have 
& in his, her, or their cuſtody, any kind of wood, un- 
“ derwood, poles, ſticks of wood, green ſtubs, or young 
«« trees, and ſhall not give a ſatisfactory account how he, 
6 ſhe, or they, came by the ſame, and ſhall be thereof con- 
« victed before any one or more of his ſaid majeity's juſtices 
« of the peace, on the oath of one or more credible witneſs 
« or witnetles ; thall, for the firit offence, forfeit and pay 
« immediately on conviction, any ſum not exceeding the 
« ſum of forty ihillings, together with the charges pre- 
« vious to and attending fuch conviction, to be atcertained 
« by the faid juſtice or juſtices who ſhall convict the of- 
« fender or offenders: And if any perſon or perſons ſhall 
« commit any of the offences aforeſaid a ſecond time, 
& and ſhall be thereof agaiu convicted in manner atoreſaid 

| | he, 


"7 
C 
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&« he, ſhe, or they, ſhall forfeit and pay any ſum not ex- 
« ceeding the ſum of tive pounds, together with the 
« charges previous to and attending ſuch conviction, to 
| & he aſcertained as aforeſaid : And if any perſon or per- 
« ſons ſhall commit any of. the offences aforeſaid a third 
time; that then ſuch perſon and perſons, being duly 
convicted thereof according to law, 1thall be deemed and 
© adjudged an incorrigible rogue or rogues, and ſhall be 
« punithed as ſuch.” i | | 


«a & 


+ Sc. 9. By 6. Geo. 3. c. 48. f. 5. it is further en- 
acted, * That lus majeſty's juſtices of the peace for the re- 
« ſpective counties, cities, ridings, diviſions, or places, 
« wherein any of the offences committed againſt this act 
„ ſhall be done, are hereby authorized to put this act in 
& execution, and to adminiſter an oath to any ſuch credible 
« witneſs or witneſſes.“ | 


+ Sed. 10. By 6. Geo. 3. c. 48. ſ. 6. it is recited, © That the 
miſchiefs intended by this act to be prevented may be evaded 
on account of the offender's not being able to pay down 
the ſum forfeited, and charges incurred thereby; ſuch 
offenders frequently having no goods, or other chattels, 
whereon the ſame can be levied ;*” therefore it is en- 
acted, “ That it ſhall and may be lawful for ſuch juſtice 
or juſtices, unleſs the reſpective forteitures ſhall be paid 
„% down upon conviction forthwith, where not otherwiſe 
ce directed by this act, by warrant under his or their hands 
& and ſeals to commit ſuch offender or offenders, for the 
cc firſt offence, to the houſe of correction for one month, 
« to hard labour, and to be once whipped there; and for 
« the ſecond offence, where not otherwiſe directed by this 
« act, to the houſe of correction for three months, to hard 
labour, and to be whipped there once in every one of the 
« {aid three months.” . 


+ Se#. 11. By 6. Geo. 3. c. 48. ſ. 7. it is further en- 
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Juſtices to put 
act in exccu- 
tion. 


Perſons hin- 


acted, «That if any perſon or perſons ſhall, at any time, dering, or a 
„ hinder, or attempt to prevent, the ſeizing or ſecuring any tempring to 


«« perſon employed in carrying away any ſuch timber or 
« other trees; every ſuch perſon ſo hindering or attempt- 
« ing to prevent ſuch ſeizing or ſecuring, ſhall, for every 
e ſuch offence, forteit and pay the ſum of ten pounds to 
« the perſon or perſons who ſhall convitt ſuch offender: 
« And if the ſaid ſum be not immediately paid on con- 
ee viction, the perſon or perſons ſo convicted ſhall be, by 
« the juſtice or juſtices before whom he, ſhe, or they, ſhall 
„be convicted, committed to the houle of correction, to 

| | % hard 


prevent, {*12z 
ing offenders, 


&c. 
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« hard labour for any time not exceeding fix calendar 
„ months,” | 


Sect. 12. By 6. Geo. 3. c. 48. ſ. 8. it is further en- 

* That one moiety of al} and every the forfeitures 
herein before directed to be paid in purfuance of this 
act, and not otherwiſe directed, ſhall go to the in- 
wy former, and the other moiety to the perſon or perſons 
« aggrieved.” 


Apptication of * 


forkcitures. 


convictions to + Seat. 13. By 6. Geo. 3 c. 48. f. 9. it is further en- 
be certiſied to acted, „ ti hat the conviction and convictions of all 
ſeſlions. oh and every o: gender and oftenders againft this act, fhall 
„be certified by the juftice or Juſtices of the peace be- 
« fore whom the ſame thall be made, to the next general 
« quarter-feitons of the peace, to be filed amongſt the re- 
“ cords of the ſaid ſeſſions; which taid conviction ſhall be 


„ good and eſtectual in hs to all intents and purpoſes; 


Conviction not“ and ſhall not be quaſhed, ct aſide, or adjudged void or 

liable to be inſuſhcient, for want of any form or words w hatſoever; ; 

quaſhed, &c. „ nor to be liable to be removed by certi9r 7 into his 
« majeity's court of #ng's bench, but ſhall be deemed and 
& taken to be final to all intents and purpoics whatfocver.“ 


Howe's Cafe, f Sc. 14. It has been decided, that the ſtatute 6. Geo. 3. 
Caſes C. L. c. 48. does not repeal 6. Geo. 3. c. 36. but that they are 
378. in pari materid aid to receive a conſtruction according iy, 


1 + Set?. 15. Ry 9. Geo. 3. c. 4 1. ſ. 8. it is recited, © That 


- Elzuſe, &. great deſtruction having been made of hollies, thorns and 


exte.ucdro quicklets, growing upon tus nazjeſty's foreics and chaſes 
the Royal within tuis kingdom, to the great prejudice of his majeſty's 
þ orrelis. 
and quicklets, g glowing in the woods and wood- grounds 
of his majeſiy's ſubjtéis; tor the better preventing fuct, evil 
practices and abuſes for the future,” it is enacted, ** That 
« the ſaid clauſe in the ſaid act made in the fixth year of 
his preſent majeſty's reign, and all and every the penal- 
© tics, foricitures, and puniſhments thereby inflicted, and 
« all other provifions, clauſes, matters, and things relating 
« thereto, ſhall . and be deemed, taken, and con— 
ce ſtrucd to extend, and ſhall be applied and put in cxecu- 
„non, in relation to all his majeſty's foreſts and chaſes 
cc itn this realm 3 and to all and every perſon or per— 
„ fons who thajl. Without legal right or authority, by 
night or day, cut down, deſtroy, take, carry, or convey 
© aw.y any hollies, thorns, or quicktets growing or be- 


« ing upon any of his majeſty's ſaid foreſts or chaſes, 
; © gr 


deer, and other game therein ; and alſo of hollies, thorns, - 
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« or within the woods or wood grounds of any of his ma- 
« jeſty's ſubjects ; or who ſhall have in his, her, or their 
« cuttody or poſſeſſion any uch hollies, thorns, or quick- 
« ſets, and ſhall not give a ſatisfactory account how he, 
« ſhe, or they came by the fame, and ſhall be thereof con- 
« yifted before any one or more of his majeily's juſtices 
« of the peace in the manner preſcribed and dire ed by the 
« ſaid act; and ſuch juſtice or juſtices is or are hereby au- 
« thoriſed to adminitter oaths, and proceed in the like man- 
« ner for the conviction and puniſhment of every offender 
« in the premiſes, as fully and eftectually to all intents and 
„ purpoſes as if the ſeveral proviſions in the {aid act had 
« heen herein particularly repeated and applied to the of- 
« fences herein before ſpecified.” 


+ $e2. 16. By 13. Geo. 3. c. 33. reciting, that doubts 
having prevailed whether any other trees than thoſe mentioned 
in 6. Geo. 3. c. 48. ſhall be deemed and taken to be timber 
trets within the meaning of the ſaid act; * 1T 1s ENACTED, 
for the better preſervation of the ſeveral uſeful and valuable 
timber trees hereafter mentioned, caſuaily omitted to be 
mentioned in the ſaid act, That the trees called poplar, Poplar, alder, 
« alder, larch, maple, and hornbeam, ſhall alſo be deemed larct, maple, 
„and taken to be timber trees: And all and every per- and hurnbcam 
% fon or perſons who {hall wilfully cut or break down, ©? ” _— 
ec bark, hurn, pluck up, lop. top, crop, or otherwiſe de- es 5 
& face, damage, ſpoil, or deſtroy, or carry away any pop- 
&« lar, alder, larch, maple, and hornbeam, or any part 
« thercot, or the lops or tops thereof, without the conſent 
& of the owner or owners thereof firſt had and obtained, 
« or of ſome perſon intruſted with the care of ſuch tree | 
© or trees ; ſuch perſon or perſons ſhall, if found guilty " 
« of any offence or offences, be convicted in like manner 
% as perſons are directed ſo to be, for offences of the 
© like kind, concerning trees, deemed timber trees, in the 
% above in part recited act; and upon fuch conviction 
«© or convictions ſhall be liable to all and every the pe- 
« naltics, forfeitures, and punimments therein inflicted 
& for any ſuch like offence or offences; and all and every 
« juſtice and juſtices of the peace is and are hereby au- 
thoriſed, on complaint made to him or them of any of- 
fence or offences, to adminiſter oaths, and to proce-d 
« in like manner to conviction and puniſhment of every 
«© offender againſt this act, as fully and effectually as 
& if the ſaid trees hereby declared, dee:ned, and taken to 
« he timber trees, had been exprelsiy ſo deemed and de- 
« clared to be in the faid act paiſe'! in the fixth year of his pre- 
5 ſent majeſty's reign; and fuch conviction and con- 
EC «© victions 
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victions ſhall be certified by the juſtice or juſtices be- 
fore whom the ſame ſhall be made to the next quar- 
ter-ſeſſions of the peace to be holden for the county 
wherein ſuch offence or offences were committed, in 
the form of words, or to that effect, directed by the 
ſaid act; and all and every the forteitures for en 
againſt this act ſhall be paid and applied in the man- 
ner forfeitures are directed to be paid in the ſaid rc 
cited act.“ 
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CHAPTER THE FORTY-FIFTH 


CONTINUED. 


O F 
STEALING S HR UBS 
| AND 


r 


+ Set. Is BY 6. Geo. 3. c. 36. IT 1s RECITED, © That 
the diſpoſition of nurſery- men to improve- 

ments in planting and gardening, through Great Britain, 
is of great uſe to the public; and many nurſery- men, 
zardeners, and others, have collected and cultivated, at 
gisat expence, roots, ſhrubs, and plants, of every country, 
and imported, cultivated, and exported, great quantities 
thereof, and do thereby ſupport themſelves and many others 


35¹ 


of his majeſty's ſubjects: And whereas many evil-diſpoſed 


-perſons, well knowing the value of ſuch roots, ſhrubs, and 
plants, have, of late ycars, frequently entered into nurſeries, 
gardens, and other incloſed grounds in general, and of the 
nurſery-men and gardeners in particular, and have dug up, 
taken, or carried away, out of ſuch nurſeries, and garden- 
grounds, roots, ſhrubs, and plants, and likewiſe deſtroyed 
others on the ſpot, to a very conſiderable value:“ for remedy 
whereof IT Is ENACTED,** That all and every perſon and per- 
© ſons that ſhall in the night-time pluck up, dig up, break, 
© ſpoil, or deſtroy, or carry away, any root, ſhrub, or plant, 
& roots, ſhrubs, or plants, of the value of five ſhillings, 
and which ſhall be growing, ſtanding, or heing, in the 
“ garden ground, nurſery ground, or other incloſed ground, 
of any perſon or perſons whomſoever, ſhall be deemed 
and conſtrued to be guilty of felony ; and every ſuch 
« perſon or perſons ſhall be ſubject and liable to the like 
© pains and penalties as in caſes of felony; and the Court, 
* by and before whom ſuch perſon or perſons ſhall be 
& tried, ſhall, and hereby have authority to tranſport ſuch 
« perſon or perſons, for the ſpace of ſeven years, to any 
& of his majeſty's plantations in America, in like manner 


4 30 
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cutting down, 
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as other felons are directed to be tranſported by the laws 
and ſtatutes of this realm: 


+ Se. 2. By 6. Geo. 3. c. 36. it is alſo enacted, © That 
all and every perſon and perſons who ſhali be wilfully 


aiding, abetting, or aſſiſting in ſuch plucking up, 


digging up, cutting, breaking, ſpoiling, or deſtroying, 
or Carrying away, ſuch root, ſhrub, or plant, roots, 
thrubs, or plants, as aforeſaid, of the value aforeſaid; 
or who thall buy or receive ſuch root, ſhrub, or plant, 
roots, ſhrubs, or plants, of the value aforeſaid, knowing 
the ſame to be ſtolen ; ſhall be ſubject and liable to 
the ſame punithment, as if he, the, or they, had ſtolen 
the ſame ; any law to the contrarv in any wite notwith- 
ſtanding.” 


+ Seck. 3. By 6. Geo. 3. c. 48. f. 3 it is recited, that 
many idle and diforderly perſons have, of late years, 


made a practice of plucking or digging up, cutting, ſpoil- 
ing, or deſtroying, and taking or carrying away, divers and 
crepe; ſorts of roots, ſhrubs, and plants, (many of which 
are of great value) out of the fields, nurſeries, gardens, and 
garden grounds, and other cultivated lands of divers of lis 
majcity's ſubjeQs;” it is therefore enatted,« That all and every 


Ce 
cc 


per:ion who ſhall pluck up, or cut, ſpoil, or deſtroy, or 
take, or carry away, any root, ſhrub, or plant, roots, 
ſhrubs, or plants, out of the fields, nurſeries, gardens, 
or garden grounds, or other cultivated lands, of any 
perſon or perionz Wwhomſoever, without the conſent of 
the owner or owners thereof firſt had and obtained, 
and thall be thereof convicted upon the oath of one or 
more creiibls witneſs or witneſſes, before any one or 
more juſtice or juſtices of the peace for the county, 
city, riding, diviſion, diftrift. or place, wherein ſuch ot- 
fence thall have been committed, ſhall, for the firſt of- 
tence, forteit and pay fuch ſum or ſums of money as 
to ſuch juitic: or juſtices ſhall feem meet, not exceed- 


ing forty {hillings, together with the charges previous 
to and attending ſuch conviction, to be atcertained by 


ſuch juſtice or juſtices who ſhall convick the ſaid ot. 
fender; and if any perſon ſc convicted ſhall again commit 


tlie like offence, and ſhali be thereot convicted in manner 


atorctaid, ſuch perſon and perſons being ſo convicted. 
thall, for ſuch ſecond offence, forfeit and pay ſuch ſum of 
money as to the ſaid juſtice or juſtices ſhall ſeem meet, 
not excecding five pounds, together with the charges pre- 
vious to and attending the conviction of ſuch off. nder; 
and if any perſon fo before convicted, ſhall a third time 
commit the like offence, and ſhall be th-reof RD 
| & 4c 


a KA 


make the offender liable only to pecuniary penalties for the 
| firſt and ſecond offence, does not repeal the 6. Geo. 3. c. 36. 
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« ſuch perſon ſo convicted ſhall, for ſuch third offence, be 
« deemed guilty of felony, and the Court, before whom 
« ſuch perſon ſhall be tried, ſhall and hereby hath authority 
« to tranſport ſuch perſon, for the ſpace of ſeven years, to 
« any of his majeſty's plantations in America, in like man- 
ner as other felons are directed to be tranſported by the 
« laws and ſtatutes of this realm,” 


A = 


Lay 


+ Se. 4. It is ſettled, that this latter ſtatute, although it Howe's Caſe, | 
Caſes Cro. 


Law 378. 


but that they are in par materid for the protection of ſhrubs 
under the different ſituations deſcribed. 


+ Sef, 5. It has been decided on theſe ſtatutes, that Howe's Caſe, 
6. Geo. 3. c. 36. applies only to the offence of ſtealing or Caſes Cro, 
deſtroying ſhrubs in the night-time, be their value to what Law 378. 
amount it may. a 


+ Sect. 6. It is alſo ſaid, that the 6. Geo. 3. c. 48. was Caſes Cro. 
intended to protect roots, thrubs and plants, both by day and Law 378. 
night, | : | 


+ Seft. 7. It has been agreed, that © /weet bay trees” are 
* ſhrubs within the meaning of thele ſtatutes, 
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STEALING VEGETABLES 


= 3 8 N . 3 
Perſons Renl- 1 Sec?, I. BY 13. Geo. 3. C. 32. It 18 enacted, That if 


ing turnips, 
cabbiges, &. 
from any gar- 
den, &c. thall 
forfeit 105. on 
conviction, be— 
ide the value 
of the goods 


tolen. 


«6 


any perſon ſhall ſteal and take away, or 
maliciouſly pull up or deſtroy, any turnips, potatoes, 
cabbages, parſnips, peaſe, or carrots, growing or being in 
any garden, lands, or grounds, open or incloſed, and 
ſhall be thereof convicted before any juſtice or juſtices of 
the peace for the county or place where the offence ſhall 
be committed, either by the confeſſion of the party of- 
fending, or by the oath of one or more credible witneſs 
or witneſſes (which oath ſuch juſtice or juſtices is and 
are hereby impowered to adminiſter), every perſon ſo of- 
tending, and being convicted as aforeſaid, hall forfeit and 
pay, upon ſuch conviction, ſuch ſum of money not ex- 
cecding the ſum of ten ſhillings, over and above the va- 
lue of the goods ſtolen, as to ſuch juſtice or juſtices ſhalt 
ſeem meet; which ſum of money ſhall be diſtributed 
between the owner of ſuch turnips, potatoes, cabbages, 
parſnips, peaſe, or carrots, and the overſeers of the poor, 
or other perſons having. the charge and diſpoſal of the 
funds of the poor of ſuch parith or place where the of- 
fence thall be committed, for the uſe of the poor of ſuch 
pariſh or place, in ſuch proportion as ſuch juſtice or juſ- 
tices ſhall think At; or the whole of ſuch ſums ſhall be 
given to the owner of ſuch turnips, potatoes, cabbages, 
parſnips, peaſe, or carrots, or to the overſeers of the poor, 
or other perſons having the charge and diſpoſal of the 
funds for the uſe of the poor of ſuch pariſh or place according 
to the diſcretion of ſuch juſtice or juſtices : And in de- 
fault of payment of ſuch penalty, of which the offender 


| hath been convicted as aforeſaid, ſuch juftice or juſtices 


ſhall and may commit ſuch offender to the houſe of 
correction, there to be kept to hard labour for any time 
not excceding one calendar month, unleſs ſuch penalty 
ſhall be jooner paid or fatisfied: And if the offence is 
committed in that part of Great Britain called Scotland, 
ſuch juſtice or juſtices ſhall and may commit ſuch ot- 

&« fender 


bd ld” | 
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* 


c fender to priſon, there to remain for any time not ex- 


« ceeding one calendar month, unlets ſuch penalty ſhall 
& be ſooner paid or fatisfied : And the bringing of the of- 
& fender or offenders before ſuch juſtice or juſtices of the 
<<. peace may be done, and the proceedings againſt offenders, 
« under the authority of this act, may bc carried on, in the 
& moſt ſummary manner,” 


+ Set. 2. By 13. Geo. 3. c. 32. 1. 2. And for the more Informations 
eaſy conviction of perſons oftending againtt this act, it is oy pak we 
further enacted, . That in all informations, and other pro- 

allow ed. 
« ceedings for any of the offences aforeſaid, the evidence of 
the owner or owners of ſuch turnips, potatocs, cabbages, 
„ parſnips, peaſe, or carrots, and of the inhabitants of the 
<© pariſh or place where the offence ſhall be committed, thall 
© be taken and allowed; any law, cuitom, rule, order, or 


* uſage, to the contrary notwithſtanding.” 


+ Sec. 3. But by 13. Geo. 3. c. 32. ſ. 3. it is provided, 
That where any ſuch conviction ſhall be upon the oath 
of the owner or owners, the whole of the penalty or for- 
© feiture ſhall be paid to the overſeer or overſeers of the 
poor for the parith or place where the offence ſhall be com- 
* mitted, for the uſe of the poor of ſuch parith or place. 
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DESTROYING MADDER ROOTS. 


+ Seat. 1. N 31. Geo. 2. c. 35.1. 5. 17 1s RECITED,** that 


the growth and cultivation of madder is of 


great conſequence to the trade and manufactures of this king- 


On): 


. 2 


therefore for preventing the ſtealing or deſtroying 


of madder roots, 1T Is ENACTED, ** That if any perſon or 
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perſons ſhall ſteal and take away, or wiltully and maliciouſly 
pull up or deſtroy any madder roots growing or being 11 
any lands or grounds belonging to any perſon or perſons, 
and {hall be thereof convicted before any juſtice or jul- 
tices of the peace of the county, town, or place, where 
the offence ſhall be committed, either by confeſſion of 
the party offending, or by the oath of any credible wit- 
nels or witneſſes (which oath ſuch jultice or juſtices is 
and are hereby authoriſed and empowered to adminiſter) 
every perſon ſo offending, and being convicted of {ſuch 
offence in manner herein- before mentioned, ſhall, tor the 
firſt offence, give and pay to the owner or owners of 
the madder roots to ftolen, pulled up or deſtroyed, ſuch 


{ſatisfaction tor his or their damage thereby iuſtained, and 


within ſuch time, as the ſaid juſtice or juſtices ſhall ap- 
point; and ſhall over and above pay down upon ſuch con- 


viction unto the over{: ers of the poor of the pariſh w here tlie 


offence or offences was or were committed, for the uſe of 
the {aid poor, ſuch ſum of money not exceeding ten ſhil- 
lings, as to the ſaid juſtice or jutlices thall ſeem meet; 
and it any ſuch offender or offenders ſhall not make ſuch 
recompence or ſatisfaction to rhe ſaid owner or owners, 
and alſo pay fuch ſum to the uſe of the poor, in man- 
ner and form aforeſaid; then the {aid juſtice or jultices 
mall and may commit fuch offender or offenders to the 
houſe of correction, for any ſpace not exceeding one 
month; or ſhall and may order ſuch offender or of- 
tencers to be whipped by the conſtab e, or other officer, 


as to the ſaid juſtice or juſtices ſhall ſeem meet; and it 


6% any 
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« ſuch perſon or perſons ſhall again commit the like of- 
*« fence, and be thereof convicted as aforeſaid, then he, 
“ ſhe, or they ſo offending the ſecond time, and being there- 
« of convicted as aforeſaid, ſhall be committed to the houte 
of correction for three months.” 


+ Set, 2. By 31. Geo. 2. c. 35. ſ. 6. It is provided, Proſecution 
«© That no perſon or perſons fhall be profecuted for any to be witlin, 
Fi : . 5 1 thirty days 

ſuch offence of ſtealing, pulling up or deſtroying of mad- after ahi of, 
er roots, unleſs ſuch proſecution be begun within thirty fence. 

« days after the offence committed.“ 


Aag CHAP- 
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CONTINUED. 


O F 


BREAKING ixTo LEAD MINES. 


+ Set. 1. BY 25. Geo. 2. c. 10. ſ. 1. it is recited, That by 

experience it hath been found, that wad or black 
cawke, commonly called b/act lead, is and hath been neceſſary 
for divers uſeful purpoſes, and more particularly in the caſting 
bomb ſhells, round ſhot, and cannon balls; and that ſuch 
wad, black cawke, or black lead, hath hitherto been dii- 
covered in one mountain, or ridge of hills, only in this 
realm; and that great waſte and deſtruction therein hath 


ol late years been made by wicked and evil-diſpoſed perſons, 


who, by reaſon of the ſituation of the mine or mines, wad— 
hole or wad-holes of the faid wad, black cawke, or black 
lead, and of the great difficulty to fecure and preſerve the 
fame from being unlawfully broke, or by force entered into; 
and alſo by reaſon of the ſmall puniſhment by the laws now 
in being, annexcd to offences of the like kind, have been 
encouraged unlawfully to enter, and by force to keep poſ- 
ſefſion of the fame; and from thence unlawfully to take and 
carry away great quantities of the ſaid wad, black cawke, or 
black lead; for the more cffectual ſecurity of all and every 
mine or mines, wad-hole or wad-hojes of wad or black 
cawke, commonly called black lead; and for preventing the 
unlawtul breaking and entering into the fame; or the un- 
lawtul taking and carrying away from ſuch mine or mines, 
wad-hole or wad-holes, any wad, black cawke, or black 
lead ; and for puniſhing ſuch offenders in a more exemplary 
manner, than by the laws in being can now be done,“ it is 


The entering enacted, “ That all and every perſon or perſons that ſhall 


any mines of 


black lead, 


with intent to cc 


Real, 


© unlawtully break, or by force enter into any mine or 
«© mines, wad-hole or wadholes of wad or black cawke, 
commonly called black lead, or into any pit, ſhaft, adit, 
+ or vein of wad, black cawke, or black lead, with an in- 
ce tent to take and carry away from thence any wad, black 
& cawke, or black lend, or ſhall unlawfully from thence 
e take and carry away any wad, black cawke, or black lead, 
& although ſuch mine or mines, wad-hole or wad-holes, 
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pit, ſhaft, adit, or vein, be not actually broke, or by 

force entered into by ſuch offender or offenders; or ſhall or the affiſting 

aid, abet, afſiſt, hire, or command any perſon or perſons or tir. per- 

to commit ſuch oftence or offences as aforeſaid; that then, fons to do 19, 
a * tezony ; 

and in every ſuch caſe, all and every tuch perſon or per- ; 

ſons ſhall be deemed and conſtrued to be guilty of felony ; 

and it ſhall and may be lawtul for the court or judge, 

before whom any ſuch perſon or perſons fo offending as 

aforeſaid ſhall be lawfully convicted, to order ſuch 

offender or offenders to be committed to the priſon or Offenders to 

gaol of the ſaid county appointed for criminals, or to 2?* ee, ür 

ſome houſe of correction within the ſame county, for ah 

time not exceeding one year, there to be kept to hard whipt; 

labour during all the ſaid time, and to be publickly whipt 

by the common hangman, or by the maſter of ſuch houſe 

of correction, at ſuch times and at ſuch places, and in 

ſuch manner, as ſuch court or judge ſhall think proper; 

or it ſhall and may be lawful to and for ſuch court or 


judge, or for any other ſubſequent court held at the ſame 


place, with the like authority as the former, to order fuch 

offender or offenders to be tranſported to ſome of his or to be tranſ- 
majeſty's plantations beyond the ſeas, for a term not ex- ported for 
ceeding ſeven years, as ſuch court or judge ſhall think teen years; 
moſt proper; and therzupon judgment ſhall be given, 

that the perſon or perſons ſo convicted ſhall be com- 

mitted and whipt, or tranſported accordingly; and if 
tranſportation ſhall be directed, the ſame tha'' be exe- 


cuted in ſuch manner as is or thall be provided by law 


for the tranſportation of felons; and if any ſuch perſon 
or perſons ſo committed or tranſported ſhall voluntarily 
eſcape or break priſon, or return from tranſportation tt . 
before the expiration of the time for which he, ſhe, or fab. nn 
they ſhall be ordered to be tranſported as aforeſaid, ſu!1 from tranſ- 
perſon or perſons being thereof lawfully convicted, ſhall portation, to 
ſuffer death as a felon without benefit of clergy, and futter death, 
ſhall be tried for ſuch felony in the county where he, ſhe, 

or they 1o eſcaped, or where he, ſhe, or they ſhall be ap- 
prehended,”* 


and if they eſ- 


+ Se. 2. By 25. Geo. 2. c. 10. ſ. 2. it is further enacted, and a certiſi- 
That if any perſon ſhall be convicted or attainted of any cate of the fer- 
of the offences aforeſaid, and ſhall voluntarily eſcape, 5 
break priſon, or rectus from tranſportation as aforeſaid, „ fütheient 
and ſhall be apprehended in any other county or city proof thereof 
different from that wherein the ſaid offence was com- 
mitted, the clerk of the aſſize, or clerk of the peace for 
the county or city where ſuch conviction or attainder for 
the ſaid offence or offence: was had, ſhall. at the r-queſt 
of the proſecutor, or of any other on his majetty's be- 

| Aa 4 $6 halt, 


Receivers of 
lead, knowing 
ſuch to be 
ſtolen, guilty 
of felony. 
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half, certify the ſame by a tranſcript in few words, con- 


taining the effect and tenor of ſuch conviction or at- 
tainder, for which certificate two ſhillings and ſix-pence 
and no more ſhall be paid; and ſuch certificate being 
produced in eourt ſhall be ſufficient proof of ſuch former 
conviction or attainder.“ | 


+ Sef?. 3. By 25. Geo. 2. c. 10. ſ. 3. it is further enacted, 
That all and every perſon or peiſons who ſhall buy or 
receive any wad or black cawke, cummonly called black 
lead, knowing the {ame to be ſo unlawfully taken and 
carried away s aforeſaid, ſhall be deemed and conſtrued 


to be guilty of i-!ony, and being convicted thereof, ſhall 


be ſubje& and 1151s t 2!) the pains and penalties which 
any perſon or perſous can or may by the laws and ſtatutes 
of this realm be ſubject and liable to, for buying or re- 
ceiving any goods or chattels that have been felonioufl 
taken or ſtolen, knowing the ſame to have been ſtolen,” 


CHAP- 
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CONTINUED. 


STEALING 
LEAD oz IRON, 
AND | 
COPPER, BRASS, on BELL-METAL, 
| AFFIXED To a DWELLING-HOUSE. 


+ Sed. 1. BY 4. Geo. 2. c. 32. 17 Is RECITED, © That the gtealers of 
pernicious practice of ſtealing lead, iron bars, lcad,iron bars, 

iron gates, iron paliſadoes, and iron rails, fixed to dwelling- &c. fed to 

houſes, out-houſes, coach-houſes, ſtables, and other bu1ld- 2 3 

ings, and fixed in gardens, orchards, court- yards, fences, and ine 

outlets, belonging to dwelling-houſes and other buildings, ſhall be guilty 

hath of late time been much uſed, to the great detriment of of felony, 

his majeſty's ſubjects; and it is neceſſary, for the more and be tranſ- 

eſfectual preventing of ſuch offences, to inflict a more unn _— 

exemplary puniſhment on ſuch offenders, than by the laws ets 

of this realm can now bedone ;”” ANDIT IS ENACTED, © TI hat 

& all and every perſon and perſons who ſhall ſteal, rip, cut, 

« or break, with intent to ſteal, any lead, iron bar, iron 

gate, iron paliſadoe, or iron rail whatſoever, being fixed 

* to any dwelling-houſe, out-houſe, coach-houſe, ſtable, or 

other building uſed or occupied with ſuch dwelling- 

© houſe, or thereunto belonging, or to any other building 

* whatſoever, or fixed in any garden, orchard, court-yard, 

« fence,-or outlet, belonging to any dwelling-houſe or other 

« building, ſhall be deemed and conſtrued to be guilty of 

% felony; and cvery ſuch felon and felons ſhall be ſubject 

« and liable to the like pains and penalties as in caſes of 

„ felony ; and the court, by and before whom ſuch perſon 

or perſons ſhall be tried, ſhall, and hereby have power and 

« authority to tranſport ſuch felons for the ſpace of ſeven 

& years, in like manner as other felons are directed to be 

«« tranſported by the laws and ſtatutes of this realm; and 

Hall and every perſon and perſons who ſhall be aiding, 

* abetting, or aſſiſting in ſtealing, or in ſuch ripping, cut- 


„ting, 


A 


$ 
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ting, or breaking any lead, iron bar, iron gate, iron pali. 
ſadoe, or iron rail, fixed to any dwelling-houſe, out- 
houſe, coach-houſe, ſtable, or other building, or fixcd in 
any garden, orchard, court-yard, fence, or outlet, belong- 
ing to any dwelling-houſe or other building, or who ſhall 
buy or receive any ſuch lead, iron- bar, iron gate, iron 
paliſadoe, or iron rail, knowing the ſame to be ftolen, 


ſhall be ſubject and liable to the ſame puniſhments as if 


he, ſhe, or they had ftolen the ſame; any law to the 
contrary in anywiſe notwithſtanding.” 


+ Seat. 2. By 21. Geo. 3. c. 68. it is enacted, © That all 
and every perſon and perſons who ſhall ſteal, rip, cut, 


break, or remove, with intent to ſteal, any copper, braſs, 


bell-metal, utenſil, or fixture, being fixed to any dwelling. 


*© houſe, out-houſe, coach-houſe, ſtable, or other building, 


uſed or occupied with ſuch dwelling-houſe, or thereunto 
belonging, or to any other building whatſoever, or fixed 
in any garden, orchard, court-yard, fence, or outlet, be- 
longing to any dwelling-houſe, or other building, or any 
iron rails or fencing ſet up or fixed in any ſquare, court, 
or other place (ſuch perſon having no title or claim of 
title thereto), ſhall be deemed and conſtrued to be guilty 
of felony ; and the court, by and before whom ſuch perſon 
or perſons ſhall be tried and convicted, ſhall, and hereby 
have power and authority to tranſport ſuch felons for 
the term of ſeven years, in hke manner as other felons 
are directed to be tranſported by the laws and ſtatutes of 
this realm; or to order and direct that ſuch offender be 
kept and detained in priſon, and therein kept to hard 
labour for any time not exceeding three years, nor leſs 
than one year; and within that time, if ſuch court ſhall 
think fit, ſuch offender ſhall be once, or oftener, but not 
more than three times, publickly whipped,” “ 


+ Se. 2. By 21. Geo. 3. c. 68. it is further enacted, 
That all and every perſon and perſons who ſhall be aid- 
ing, abetting, or aſſiſting, in ſtealing, or in ſuch ripping, 
cutting, breaking, or remoying any copper, braſs, bell- 
metal, utenſil, or fixture, fixed to any dwelling-houſe, 
out-houſe, coach-houſe, ſtable, or other building, or fixed 
in any garden, orchard, court-yard, fence, or outlet, be- 
longing to any dwelling-houſe, or other building, or 
any iron rails, or fencing, ſet up or fixed in any ſquare, 
court, or other place; or who ſhall buy or receive any 
ſuch copper, braſs, bell-metal, utenfil, or fixture, iron 
rails, or fencing, knowing the ſame to be ſtolen, ſhall be 
ſubject and liable to all and every the ſame puniſhments, 
pains, and penaltics, as if he, ſhe, or they, had ſtolen the 

| | 6 fame 


felony, and therefore the indictment mult ſtate whatever the 


| to the freehold. 
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« ſame, although the principal felon or felons has not or 
« have not been convicted of ttealing the ſame; any law to 
« the contrary in anywiſe notwithſtanding.“ 


+ Set. 4. It is clear, that theſe ſtatutes create a new Rex v. T. 
Joſling, O.By 


: . — July Seſſion, 
ſtatute makes conſtituent parts of the offence, and concludz 1404, coun 


contra formam flatuti. ADAIR, Ke- 
cordler. 
+ Se, 5. It ſeems alſo, that as the Legiſlature has created joſling'sCaſe, 
a new felony, it partakes of courſe of all thoſe qualities x: ra. 


which are incidental to a felony at common law, and there- 


fore that the indictment mult affix a value to the property 
ſtolen, in order that it may appear either grand or petit 


larceny ES 


+ Sec. 6. But it has been ſaid, that an offender againſt this By GLYN, 
ſtatute cannot be rendered guilty of a capital offence, by Recorder, in 
ſtating that he burglarioufly broke and entered the dwel- 3 
« ling-houſe in the night-time, and then and there ſtole gon, O. B. in 
& ſuch a quantity of lead, iron, &c. the ſame being fixed to the year 2772. 
« the ſaid dwelling-houſe, &c.“ for the Legiſlature has 
deſcribed the effence, and limited the puniſhment. Sed 


u. 


+ Sec. 7. It hath been ruled, on an indictment for Hedges' Caſe, 
ſtealing „ 1ron window ſaſhes, that if it appear that the O. B. May 
8 PP 


window frames from which the ſathes were taken were fixed Seſf. 2779, 


5 , : coram WII- 
into their proper places, but that the ſaſhes were neither hung IES, 5,4; 


nor beaded in the frames, but merely faſtened in by laths 


nailed acroſs the frames, to prevent their falling out, they 
are not fixed to the freehold within the meaning of theſe 


ſtatutes. 


+ Sec. 8. So alſo it has been held, that“ a wooden Challis's 
&© gate, with an iron ſpring latch and claſp, and two pieces Caſe, Eſſex 
& of iron, called upper cyes, which may be lifted on and Lent Aſfizes, 


i k 5 1784, coram 
« off the hooks of the gate: poſt at pleaſure,” is not a fixture Gods 


Juſtice. 


+ Seck. . It has alſo been repeatedly ruled, that a win- Senior's Caſe, 
dow caſement, made of iron, lead, and glaſs, is not within Caſes C. L. 


. theſe ſtatutes; for the words, „lead, iron bar, iron grate, 394* 


iron paliſadoe, iron rail, or copper, braſs, or bell-metal 
ce utenſil, are to be taken as /u%2/{ant/ve nouns, and not as 
adljectives, deſcribing the qualities of the things mentioned; 
and therefore, as a caſement is not among the things enu- 
merated, it is not within the ſtatutcs. | 


Sa, 
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Breefe's Caſe, + Sea, 10. So allo it has been held, that a ſtock-lock, 
2 _ which is a lock with iron-work wards in a wooden frame, 
ell. 1755. js not within theſe ſtatutes. 


Joſ. Hick- + See. 11. It has been decided, that a church” iy 
man's Caſe, a building” within the meaning of theſe ſtatutes ; and that 
0. B. May an indictment for ſtealing lead affixed thereto, is good, al- 
Seff. 1786, though it do not mention the perſon in whom the trechold 
on a caſe re- 

oecd for the to which the property taken was affixed, reſided. 

opinion of the Judges. 


Clarke's Caſe, + Seck. 12, But it has been held, hat; an obſervatory 
O. B. Feb. placed in the middle of a gentleman's garden grounds, is 


dell. 1781. not <a building uſed and occupied with a dwelling-houſe“ 

within the meaning of theſe ſtatutes. | 
Marnev's Sec. 13. It has alſo been held, that an iron bar affixed 
7 — to the copper-hole of a hot-houſe or green-houlſe, in a 


2783, coram garden, 1s within theſe ſtatutes. 
HEeaTH, Juflice. 


The caſe of + Scf. 14. But it has been held, that an iron grate 
e and fixed to the ground, over the mouth of a ſewer, in the 
©. B. April middle of a public highway, and not belonging to any build- 


Self. 1701. ing, but to the commiſſioners of ſewers, is not within the 
ſtatute 4. Geo. 2. c. 32. 


The caſe of + Sef,. 15. It has been held, that an indictment on 
Thomas 4. Geo. 2. C. 32. for ſtealing lead affixed to a dwelling-houſe, 


* a $40 is not maintained by evidence that it was lead belonging to 
, 


cerder. a ſink, and that it was only cut, ripped, and turned up, but 
not taken away; but ſuch evidence would maintain an in— 
dictment for cutting and ripping the lead with intent to 


228 


CHAP- 


CHAPTER THE FORTY-SIXTH. 


Or RABBIT-KILLING. 


OFFENCES relating to wild animals made felonies by 


ſtatute, are ſuch as relate, 


1. To rabbits. 
2. To deer. 
3. To fiſh. 


As to THE FIRST POINT, viz. The offence of ſtealing or 
killing rabbits. | ; 

Sect. 1. By 3. Jac. 1. c. 13. ſ. 2. it is enacted.. That if any The penalty 
« perſon or perſons ſhall, in the night time, or by day, wrong- for breaking a 
« fully or unlawfully break or enter into any park impaled, park — WAT - 
« or any other ſeveral grounds, incloted with wall, pale, or b er 
« hedge, and uſed or kept for the Keeping, breeding, and ,.,,;..* 
ce cheriſhing of any cones, and wrongtully or unlawtully 13. Car. 2. 


6 ſhall hunt, drive, or chaſe out, or take, kill, or flay any fat. 1. c. 19. 
Farther pro- 


N 0 1 = 72 . ® ; - N g 
| « comes within any ſuch impaled park, or cloſed ground Ted by 


„with pale, wall, or other incloſure as aforeſaid, againſt „, lac. 1.0. 12. 
the will, mind, or pleaſure of the owners, occupiers, or ect. 4. | 
« poſſeſſioners of the ſame, not having lawful title or 
« authority ſo to do, and thercof ſhal! be lawfully con- 
Jvicted at the ſuit of our ſovereign lord the king, his 
c heirs or ſucceſſors, or the party grieved, ſhall ſuffer im- 
« priſoument of his or their bodies by the {pace of three 
months; and alſo ſhall vield and pay to the party grieved 
his treble damages and cotts, to be aſſeſſed and rated by 
the juſtices before whom he or they ſhall be convicted, 
after the ſaid three months expired; and ſhall find ſut- 
„ ficient ſureties for his and their good abearing againſt the 


A 


„king, his heirs, and ſucceſſors, and all his liege people, 


for the ſpace of ſeven years after, or elſe ſhall remain and 
e continue {till in priſon without bail or mainprize, until 
„ {nch time as he or they fo offending. ſhall find ſufficient 
<« ſurcties.during the ſaid time and ſpace of {even years.“ 

+ Set. 2. By 3. Jac. 1. c. 13. ſ. 3. it is further enacted, What juſtices 
*© That the juſtices of »yer and zerminer, juſtices of aflize in 3 Tong 225 
* their circuits, and juſtices of peace and gaol- delivery in r 
* their ſeſſions, ſhall, by virtue hereof, have power and faid. 

* authority to enquire, hear, and determine all and ſingular 
* the ſaid offences, by examination of the offenders, and 
* to make and award proceſs thereupon, as wel] upon 
* indictments taken before them, as by bil! of complaint, 
: INLGT 
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& information, or any other action; in which faid ſuit * 

c or action, no eſſoin, wager of law, or protection ſhall be 5 

| &« allowed.” | | " 

| i : | 0 

| The remedy + Se. 3. By 3. Jac. 1. c. 13. 1.4; it is alſo enacted, « 
| of 5 &« That it ſhall and may be lawful to the party grieved, to « 
| Bitte «„ ſye and take his further remedy againſt all and every ſuck . 
| ©. offender and offenders, for his loſs and damages, and to i 
j recover the treble value of the ſame in that behalf, as well c 
j ce before the juſtices of oyer and terminer, juſtices of aſſize in « 
0 * their circuits, and juſtices of the peace and gaol-delivery WF « 
j in their ſeſſions, or elſewhere in any other the king's ma- « 


s jeity's courts of record at Meſtminſter; and that upon true 4 
ſatisfaction of the ſaid treble damages to the party grieved, WF < 
« or upon the confeſſion or acknowledgment thereof by the 
<© ſaid party offending, before the juſtices in open ſeſſions WW «< 
| „ holden for the county wherein the ſame offence ſhall be 6 
In what caſe “ committed, it ſhall be at the liberty of the ſaid party 6 
the ſurctyſhip © grieved, to whom the ſaid offence is committed, to relcaſe 
1 at his pleaſure the ſuretyſhip of the good behaviour, at. 
may be re- * any time within the ſaid ſeven years or before; any thing 
teaſed by the in this preſent act before- mentioned or declared to the 
party grieved. ““ contrary notwithſtanding.“ | 


aA „ = Aa 


Penalty for + Sef. 4. By 3. Jac. 1. c. 13. ſ. 5. it is further enacted, 

thooting with © That if any perſon or perſons not having any manors, 

= d —_— lands, tenements, or hereditaments, of the clear yearly 

| keeping of value of forty pounds, or not worth in goods or chattels 

engines, &c. the ſum of two hundred pounds, ſhall uſe any gun, 

«© bow, or croſs-bow, to kill any conies, or ſhall keep 

“ any engine-hayes, gate-nets, purſe-nets, ferrets, or 

„ coney-dogs, except ſuch perſon or perſons as ſhall have 

any ground imparked with pale, or incloſed with wall or 

. « hedge as aforeſaid, uſed for the keeping, breeding, or 

| | % cheriſhing of any conies, the increaſing of which ſaid 
„ conies ſhall amount to the. clear yearly value of forty 

„ ſhillings, to be letten at the leaſt, or keepers or warreners 

« in their parks, warrens, or grounds belonging to their 

© charge; that then any perſon having lands, tenements, 

« or hereditaments, of the clear yearly value of one hundred 

| A pounds in fee-ſimple, fee-tail, or for life, in his own 
þ right, or in the right of his wife, may take from the per- 
*« ſon or poſſeſſion of ſuch male factor or malefactors, and to his 

* own ule for ever keep, ſuch guns, bows, croſs-bows, or en- 

% gine-hayes, gate- nets, purſe-nets, ferrets, and coney-dogs. 
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t. Lothar caſe + Seck. 5. By 3. Jac. 1. c. 13, . 6. it is further enacted, 
the juſtices © That if any perſon or perſons, at any time hereafter, 
may diſcharge © ſhall fortune to be bound before any the juſtices beforc- 
the ſuitor of «© mentioned, to the king, his heirs or ſucceſſors, for his of 


their good abearing for ſeven years, according to the tenor 
65 -Oh 
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gout abearing. . 
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of this act, and the ſame party or parties ſo bound ſhall 
afterward, within the faid ſeven years, come before the 
juſtices of the peace of the ſaid county where the ſaid 
offence was committed, or ſome of them, in open quar- 


A 


ſuit 6 
| be ; 
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ted, ter- ſeſſions, and there in the ſaid ſeſſions confeſs and 
„to „ acknowledge his or their ſaid offence or offences, and that 
uch « he or they is or are ſorry therefor, and ſatisfy the party 
o «or parties grieved, according to the tenor of this act: 
vell WW «that then the ſame juſtices before whom the ſaid con- 
-I WH <« tcfion ſhall be ſo made, ſhall and may have power and 
If WW < authority by virtue of this act, in the ſame open ſeſſions, 
na- WW C or in any other ſeſſions afterwards to be holden before 
mc WW <« the ſaid juſtices in the ſaid county, within the ſaid term l 
ed, « of ſeven years, if it ſhall ſeem good to their diſcretions, 
tw WU «tw diſcharge the ſaid recognizance and bond ſo taken, and 
" WW © alſo the ſaid party and parties ſo bound; this act, or any 
be thing therein contained, to the contrary thereof notwith- 
ity ( ſtanding.“ | | 
ale | 
at Sec. 6. By 3. Jac. 1. c. 13. 1.7. it is provided, That 
ing © this act, or any thing herein contained, do not extend to 
the any park or incloſed ground hereafter to be made and 
<«< uſed for conies, without the grant or licence of our ſove- 

09 * reign lord the king, his heirs or ſucceſſors.” 

3 . 
rs, i + Sec. 7. By 3. Jac. 1. c. 13. 1. 8. it is further provided, 

rlv That this act, nor any therein contained, ſhall extend to 
cls WW any offence or offences concerning the hunting, chaſing, 

in, or killing of conies, which ſhall be done or committed in 

ep © the day- time, but only to ſuch offences as ſhall be here- 

or © after done or committed in the night-time only; any 

e © thing in this act contained to the contrary thereof not- 

or; *© withſtanding.” 

or | | 

ud + Set. 8. By 22. and 23. Car. 2. c. 25. 1. 4. 1T 18 RE- No perſon 
tr © ©cITED, „That divers warrens and grounds, not incloſed, hall kill co- 
er are uſed for the breeding and keeping of conies in ſeveral nies in a war 
Rs parts of this Kingdom, and that ſundry diſſolute and diſor- 77.09 
ts, derly perfons have been much encouraged to kill and deſtroy 


od the conies in ſuch warrens and grounds not incloſed, in the 
night-time, for that the ſame is not prohibited or puniſhable 


- by the ſtatutes in that behalf made and provided, which 
lis extend only to the ſtealing and killing of conies in warrens 
n- or grounds incloſed:“ AND ENACTED, © That if any per- 
„ ( ton or perſons ſhall at any time enter wrongfully into any 

* © warren or ground lawfully uſed or kept for the breeding 
d, * © orkeeping of conies (although the ſame be not incloſed), 
Ty and there ſhall chaſe, take, or kill any conies againſt the 
e- ** will of the owner or occupier thereof, not having lawful 
or title or authority ſo to do, and ſhall be thereof lawfully 
on 2 6% con- 
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Forfeiture. 


No perſon 
thall in the 
uight kill any 
conies on the 
borders of any 
warren, ex- 
ceptthe owner 
of the ground. 


The penalty. 


Im priſon- 
ment. 


Fclony. 
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* convicted in manner hereafter following, the parties ſo 


« offending ſhall yield to the party grieved treble damages 
and coſts, and ſuffer impriſonment by the ſpace of three 
„months, and after, till they ſhall find ſureties for their 
„ good abcaring.” | 


+ Sect. 9. By 22. and 23. Car. 2. c. 25. ſ. 5. 1T 18 RE- 
CITED, That divers idle and diſorderly perſons living 
near unto warrens, have of. late time uſed to kill and take 
the conies upon the borders of the ſame, and, under colour 
thereof, do oft-time enter into the ſaid warrens, and there 
take and kill comics in the night-time, when they cannot 
ealily be diſcovered :” AND ENACTED, © That no perſon or 
«« perſons ſhall at any time hereafter kill or take in the 
„ night-time any conies upon the borders of any warrens, 
or other grounds lawfully uſed for the breeding or keep- 
ing of conies, excepting only ſuch perſon or perſons as 
„ ſhail be owner of the ſoil, or lawful occupier or poſſeſſor 
of the ground, or any perſon or perſons employed by 
« him, her, or them, whereupon ſuch conies ſhall be fo 
„ kilicd or taken, upon pain that every perſon ſo offending, 
and being thereof lawtuily convicted in manner hereafter 
« following, ſhall give the party or parties injured, ſuch 
recompence or ſatisfaction for his or their damages, and 
within ſuch time as ſhall be appointed by the juſtice be- 
& fore whom tuch offender ſhall be convicted, and over and 
above pay down preſently unto the overſeers, for the ule 
f the poor of the parita where ſuch offence ſhall be com- 
ce mitted, ſuch ſum of money, not exceeding ten ſhillings, 
as the ſaid juſtice ſhall think meet: and if ſuch offender 
© or offenders do not make recompence or ſatisfaction to 
& the ſaid party or parties injured, and allo. pay the ſaid ſum 
« to the poor in manner and form atorefaid, then the 1aid 
«© juttice ſhall commit the ſaid offender or offenders to the 
e houle of correction for ſuch time as the ſaid juſtice ſhall 


** 
** 


think fit, not exceeding one month,” 


+ Sect. 10. By 9. Geo. 1. c. 22. © If any perſon or per- 
& ſons, being armed with ſwords, fire-arms, or other offen- 
« five weapons, and having his or their faces blacked, or 
« being otherwiſe dilguiled, ſhall appear in any foret!, 
« chace, park, paddock, or gronnds incloſed with any wall, 
& pale, or other fence, or in any warren or place where co- 
e nies have been or ſhall he uſually kept, or ſhall unlawfully 
« rob any warren or place where conies are uſually kept; 
& or ſhall forcibly reſcue any perſon, being lawfully in cul- 
„ tody of any officer or other perſon, for any of the offences 
« above-mentioned; or it any perſon or perſons thall, by 
« gift or promiſe of money or other reward, procure m_ 
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« of his majeſty's ſubjects to join him or them in any ſuch 
« unlawful act, every perſon ſo offending ſhall ſuffer death 


without henefit of clergy.” 


+ Sect. 11. By 5. Geo. 3 c. 14. 1. 6. IT is RECITED, Perſons con- 

e That there are many thouſand acres of land in this king- victed of en- 
dom altogether unfit for cultivation, and yet the ſame are en the 
capable of rendering great profit, by the breeding and main- night-time, 
taining conies; as well to the owners of {ſuch lands, as to a and taking or 
multitude of induſtrious manufacturers, who gain their live- killing conies 
!hood by working up coney wool ; and that a great part of —_ 3 8 
the ſaid land is already uſed as warrens, in the breeding and Ba 
maintaining conies ; but becauſe divers diſorderly perſons, tion, &c. 
neglecting their own lawtul trades, have betaken themſelves 
to the taking, killing, and ſtealing of conies in the night- 
time, whereby the owners and occupters of ſuch warrens are 
greatly diſcouraged, and many ſuch owners and occupiers 
have been induced to deſtroy ſuch warrens, and others have 
been deterred from ſtocking other lands, to the great pre- 
judice of the manufactures of this kingdom; and that the 
proviſions already ſubſiſting have, by experience, been 
found inſufficient for the effectual preſervation of cones in 
warrens ;” AND ENACTED, © That if any perſon or perſons 
„ ſhall wilfully and wrongfully, in the night-time, enter 
« into any warren or grounds lawfully uſed or kept for the 
* breeding or keeping of conies, although the ſame be not 
© incloſed, and ſhall then and there wiltully and e, e 
© take or kill, in the night-time, any coney or conies, again 
the will of the owner or occupier thereof, or ſhall be aid- 
ing and aſſiſting therein, and ſhall be convicted of the 
lame before any of his majeſty's juſtices of oyer and ter- 
«© miner, or general gaol delivery, for the county where fuck 
e offence or offences ſhall he committed; every ſuch perſon 
and perſons ſo offending, and being thereof lawfully con- 
© victed in manner aforeſaid, ſhall and may be tranſported 
* for the ſpace of ſeven years, or ſuffer ſuch other leſſer 
* puniſhment by whipping, fine, or impriſonment, as the 
Court, before whom ſuch perſon or perſons ſhall be tried, 
ſhall, in their diſcretion, award and direct.“ 
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+ Sec, 12. By 5. Geo. 3. c. 14. f. 7. it is provided, 
« That no perſon who {hall be convicted of any offence 
ce againſt this act, ſhall be liable to be convicted for any ſuch 
« offence under any former act or acts, law or laws, now 
in force.” 


+ Se. 13. By 5. Geo. 3. c. 14. ſ. 8. IT 13 RECITED, 
* That great miſchief and damage had been, and ftill may 
be occaſioned by the increaſe of conies upon the ſea and 
Vol. I. | B b river 
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river banks in the county of Lincoln, or upon the land or 
ground within a certain diſtance from the ſaid banks;“ 
AND ENACTED, ** T hat nothing in this act contained ſhall 
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extend, or be conſtrued to extend, to prevent any perſon 
or perſons from killing and deſtroying, or from taking 
and carrying away, in the day-time, any conies that ſhall 
be found on any ſea or river banks, erected or to be 
erected for the preſervation of the adjoining lands from 
being overflowed by the ſea or river waters, ſo far as the 


flux and reflux of the tide does or {hall extend, or upon 


any land or ground within one furlong diſtance of fuch. 
ſea or river banks, ſo far as the flux and reflux of the 
tide does or {hall extend, or upon any land or ground 
within one furlong diſtance of ſuch fea or river banks; 
but that it ſhall and may be lawtiul to and for any perſon 
or perſons to enter upon any ſuch banks, land, or ground, 
s aforeſaid, within the ſaid county of Lincoln, and to 
Fill, deſtroy, take, and carry away, in the day-time, to 
Lis or their own uſe, any conies ſo found upon any ſuch 
banks, land, or ground, as aforeſaid, within the ſaid 
county, he or they doing as little damage as may be to 
the owner or tenant of ſuch banks, land, or ground; 
any thing in this or any other act contained to the con- 
trary notwithltanding.“ 


+ Seck. 14. By 5. Geo. 3. c. 14. ſ. 9. it is alſo provided, 
That no perſon or perſons ſhall be obliged to make fat is- 
faction for any damages that may be occaſioned by fech 
entry, unleſs ſuch damages ſhall exceed the ſum of one 
ſhilling.” 


CHAP- 


CHAPTER THE FORTY-SIXTH 


CONTINUED, 
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Seck. 1. B*9 Geo. I. c. 22.“ If any perſon or perſons, being 

«© armed with ſwords, fire- arms, or other offen- 
« five weapons, and having his or their faces blacked, or be- 
ing otherwiſe diſguiſed, ſhall appear in any foreſt, chaſe, 
&« park, paddock, or grounds incloſed with any wall, pale, 
« or other fence, wherein any deer have been or ſhall be 
« uſually kept, or ſhall unlawfully and wilfully hunt, 
« wound, kill, deſtroy, or ſteal any red or fallow deer: or 
if any perſon or perſons (whether armed and diſguiled 
« or not) ſhall unlawfully and wilfully hunt, wound, kill, 
% deſtroy, or ſteal any red or fallow deer, fed or kept in 


any places in any of the king's foreſts or chaſes which 


„are or ſhall be incloſed with pales, rails, or other fences ; 
« or in any park, paddocl:, or grounds incloſed, where 
& deer have been or thail be uſually kept; or ſhall forci- 
« hly reſcue any perſon, being lawfully in cuſtody of any 
officer or other perſon, for any the ſaid offences; or 
„ ſhall by gift or promiſe of money, or other reward, 
& procure any to join him or them in any ſuch unlawful 
act: every perſon ſo offending, being thereof lawfully 
convicted {in any county in Exglærd) ſhall be guiity 
© of felony without benefit of clergy ; but not to work 
corruption of blood, nor forteiture of lands or goods.” 


+ Seck. 2. By 16. Geo. 3 c 30 IT is RECITED, © that 
the ſtatutes now in force for the diſcovery and punithment 
of deer- ſtealer are numerous, and many of them inettect ual : 
And whereas the good purpoſes thereby intended might be 


better elfe ied, if ſuch of the ſaid ſtatutes as are found to be 
defective were repealed, and fuch good proviſions as are 


therein contained, together with ſuch further proviſions as 
may be expedient, were reduced into one act; and there- 
fore ENACTED, ** That if any perſon or perſons ſhall courſe 
© or hunt, or ſhall take in any flip, nooſe, toyle, or 
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ſnare, or ſhall kill, wound, or deſtroy, or ſhall ſhoot at, 
or otherwiſe attempt to kill, wound, or deſtroy, or ſhall 
carry away, any red or fallow deer, in any foreſt, chaſe, 
purlieu, or ancient walk, whether incloſed or not, or in 
any incloſed park, paddock, wood, or other incloſed 
ground, where deer are, have been, or ſhall be uſually 
kept, without the conſent of the owner, or without he. 
ing otherwite duly authoriſed, or ſhall be aiding, abet- 
ting, or aſhiting therein or thereunto, every perſon to 
offending, by courſing, hunting, ſhooting at, or other. 
wiſe attempting to kill, wound, or deſtroy, or by aiding 
therein, or thercunto, ſhall forfeit, for every ſuch of- 
fence, the ſum of twenty pounds; and every perſon to of- 
fending by killing, wounding, or deſtroying, or by 
taking in any flip, nooſe, toyle, or ſnare, or by carry- 


ing away, or by aiding therein reſpectively, ſhall, for 


every deer ſo wounded, killed, deſtroyed, taken or car- 
ried away, forfeit and pay the ſum of thirty pounds; 
and it the offender in any of the caſes aforeſaid ſhall be 3 
keeper of, or perſon in any manner intruſted with the 
cuſtody or care of deer, in the foreſt, chaſe, purlieu. 
ancient walk, or incloſed park, paddock, or wood, ot 
other incloſed place, where the offence ſhall be com- 
mitted, every ſuch offender ſhall forfeit and pay double 
the penalty herein-before appointed to be paid by other ot- 
fenders; and if e 5-6 or perſons, after having 
been convicted of any of the aforeſaid offences, ſhall ot- 
tend a ſecond time againft this act, by committing any 
of the aforeſaid offences, ſuch ſecond offence, whether 
it be the fame as the firſt offence, or be any other ot 


the aforeſaid offences, ſhall be deemed and adjudged to 


be felony, and the perfon os thereof, being lawfully 
convicted upon indictment, ſhall be tranſported to one 


of his majeſty's plantations in America for the ſpace of 


ſeven years.” 


+ Se.. 3. By 16. Geo. 3. c. 30. ſ. 2. it is further en- 


acted, That every perſon who hath been, or, before the 
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commencement of this act, ſhall be, convicted under any 
ſtatute now in force, tor unlawfully hunting, courſing, 
killing, taking, or carrying. away, any decr out of any 
foreſt, chaſe, purlicu, ancient walk, park, paddock, 
wood, or incloſed ground, ſhall be ſubje& and liable to 
the ſeveral pains and penalties by ſuch ſtatute provided, 
in like manner as if this act had not been made; and in 
caſe any ſuch offender ſhall, after the commencement of 
this act, be guilty and convicted of any of the aforeſaid 
offences againſt this act (the legal proof of ſuch firſt 


or former conviction having been firſt made), every 


„ {uch 
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« {uch perſon ſhall be deemed and adjudged to have com- 
« mitted a ſecond offence againſt this act, in like manner 
© as if this act had been in force at the time of ſuch firſt 
„ conviction, and as if ſuch conviction had been made 
* under the proviſions of this act.“ 


-. 


* 


+ Sec. 4. By 16. Geo. 3. c. 30. 1.3. After RECITING, © To 
the intent that the proſecution of perions who ſhall of- 
tend a ſecond time in manner aforeſaid, may be carried on 
with as little expence and trouble as is poffible,““ it is fur- 
ther ENACTED, *© That the juſtice before whom any perſon 
« ſhall, after the commencement of this act, be convicted 
for the brit time of any of the oFences before deſcribed, 
{« ſhall tranſmit tach conviction, under his hand and ſeal, 
<« to the quarter- ſeſſion which next after ſuch conviction 
« ſhall be holden for the county, riding, diviſion, city, 
town, or place, wherein ſuch firſt affence ſhall be com- 
« mitted, there to be filed. by the clerk of the peace, and 
to be kept amongſt the records of the peace; and ſuch 
& conviction ſo filed, or a true copy thereof certified and 
© ſubſcribed by ſuch clerk of the peace, ſhall be ſuffici- 
dent evidence to prove the conviction of ſuch firſt ot- 
& fence as atarcſaid.”' | | 
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Set. 5. By 16. Geo. 3. c. 20. ſ. 4. it is further Juſtices may 


enacted, ** Fhat it hall be lawtul for any one juſtice of grant NO” 
rants to 


the peace, upon complaint made to him on oath by any arch. 


« credible perſon, that there is reaſon to ſuſpect any per- 
% fon or perſons of having in his, her, or their cuſtody 
6 or poſſeſhon, or in any dwelling- houſe, out-houſe, yard, 
% garden, or place, any red or fallow deer, which ſhall have 
been unlawfully killed, or the head, Kin, or other part 
thereof, or any ſlip, nooſe, toyle, ſnare, or other engine, 
„ for the unlawtul taking of deer, by warrant under 
„his hand and ſeal, to cauſe ſuch perſon and perſons, 
* and tuch dwelling-houſe, out-houte, garden, or place, 
to be ſearched; and if any red or fallow deer ſuſpected 
% to have been unlawfully killed, or the head, ſkin, or 
&« other part thereof, or any flip, nooſe, toyle, ſnare, or 
© other engine, ſuſpected to be uſed for the unlawful 
„taking or killing of deer, ſhall be found in his, her, or 
their cuſtody or poſſeſſion, or in ſuch dwelling-houle, 
« out-houſe, garden, or place, to cauſe the fame, and ſuch, 
i: perſon or perſons ſo having poſſeſſion, or in whoſe 
„ dwelling-houſe, out-houſe, garden, or other place, the 
* ſame ſhall be found, to be brought before any juſtice 
of the peace having juriſdiction ; and if ſuch perſon, 
or perſons ſhall not produce before ſuch juſtice the party 
* of whom he, the, or they received the ſame, or ſatisfy 
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ſuch juſtice that he, ſhe, or they came lawfully by ſuch 
deer, or the head, ſkin, or other part thereof, or had a 
lawful occaſion for ſuch ſlip, nooſe, toylc, ſnare, or other 
engine. or did not keep the ſame for any unlawſul pur- 
pole, then every ſuch perſon {ſhall forfeit any ſum not 
excceding thirty pounds, nor leſs than ten pounds, at the 
diſcretion of ſuch juſtice,” - 


1 Seat, 6. By 16. Geo. 3. c. 30.1. 5. it is further en- 
acted, That if any red or fallow deer, ſuſpected to have 


«6 
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been unlawfully Killed, or the head, ſkin, or other part 
of ſuch deer ſhall, on a ſearch under a warrant from any 
juſtice of the peace, be found in the poſſeſſion or cuſtody 
of any perſon or perſons, or in any dwelling-houſe, 
out-houſe, garden, or other place, or ſhall be proved to 
have been in the poſſeſſion, houſe, out-houſe, garden, or 
place, of any perſon or perſons who may be juſtly ſul- 
peficd to have come dithoneſtly or unlawfully by the 
ſame as aforeſaid; and ſuch perſon or perſons fo in pol- 
ſeſhon, or the owner or occupier of ſuch dwelling houſe, 
out-houſe, garden, or other place, ſhall not, under the 
provifions atorefaid, be liable to conviction; then, and 
in every ſuch cate, for the diſcovery of the party or par- 
ties who actually killed or ſtole ſuch dcer, it {hall and 
way be lawful to and for any juſtice of the peace having 
juriſdiction, as the evidence given and the circumſtances of 


the caſe ſhall require, to ſummon before him, at his diſ- 


cretion, every perſon through whole hands ſuch deer, or 
the head, ſkin, or other part thereof to found, mall ap- 
pear to have paſſed; and if the perſon and perſons from 
whom ſuch deer, or the head, ſkin, or other part thereof, 
ſhall appear to have been firſt received, or who having 
had poſleſſion thereof, ſhall not give proof, to the fatis- 
faction of ſuch juſtice, that he, ſhe, or they came lawfully 
by the fame, ſuch perſon or perions ſhall, on every con- 
viction, forfeit and pay any ſum not exceeding thirty 
pounds, nor leſs than ten pounds, at the diſcietion of 
ſuch juſtice.” 


+ Se. 7. By 16. Geo. 3. c. 30. f. 6. it is ſurther en- 


acted, ** ] hat in caſc it ſhall appear, on the oath of a cre- 
Cc 


dible witneſe, that any perſon or perſons hath or have 
had in his, her, or their poſleſhon, houſe, out-houle, 
garden, or place, any red or faliow deer, or the ſkin, 
head, or other part thereof, and ſhall be reaſonably ſuſ- 
pected to have come diſhoneftly or unlawfully thereby, 
then, and in every ſach caſe, every ſuch perſon or per- 
ſons, and all other perſons through whole hands the 
ſame ſhall appear to have pated under the like ſuſpicion, 

| | e Nall 


© ſhall and may be proceeded againſt in like 
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« form, and on conviction ſhall be ſubject and liable t. 
© the ſame penalty or penalties, as if ſuch deer, or the heac 
„ (Kin, or other part thereof, had been found in the pot! 
< ſion, houſe, out-houſe, garden, or place, of fuch perſon 
« or perſons, upon a ſearch made under and by virtue of 
© any ſuch warrant as atoreſaid,” 


-! 


- 


A 


* 


16. Geo. 3. c. 30. , member © 
enacted, + That in caie any pecſon or perſons ihall fer, *< 


* 


galty 
Cr 


O 


« lay, or ule, any net, wire, ſlip, nooſe, toyle, or other 


engine, for the purpoſe of taking or killing deer, within 
& or upon any foreſt, chaſe, purlicu, or ancient walk, or in 
&« the ring, or outer fence or bank dividing the fame from 
the adjoining lands; or in any incloſed park, paddock, 
« wood, or ground, where deer are, have been, or ſhall 
„be uſually kept, fuch perſon or perions, not being the 
© owner of ſuch foreit, chaſe, purlicu, ancient wall, park, 
« paddock, wood, or ground, or entruited with the care of 
„the deer within the ſame, and thall be convicted of any 
of ſuch offences, every fuch offender ſhall forfeit and 
c pay, for the arit offence, any ſum not exceeding ten 
pounds, nor leſs than five pounds; and if afterwards 
convicted of any of the offences laſt mentioned, ſhall, 
on every conviction after the firſt, forfeit and pay any 
«© fum not exceeding twenty pounds, nor leſs than ten 
pounds; which ſaid reſpective forteitures ſhall be ſet at 
*© the diſgrction of the juſtice or juſtices before whom the of- 
fender or offenders {hall be convicted of ſuch firſt or fur- 


« ther offence,?? 


143 
— 2 
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! ets, 


+ Seck. 9. By 16. Geo. 3. c. 30. ſ. 8. it is further Penalty on 
enacted, „ That if any perion or perſons ſhall at any pulling down 
time wilfully pull down or deſtroy, or cauſe to be wil- p#le>, ss. 


6 fully pulled down, or deſtroyed, the pale or pales, or any 
„ part of the walls of any foreit, chaſe, purlieu, ancient 
© walk, park, paddock, wood, or other ground, where 
& any red or fallow deer ſhall be then kept, without the 
„ conſent of the owner or perſon chiefly intruſted with 
«© the cuſtody thereof, or being otherwiſe duly authoriſed, 
every perſon ſo offending ſhall be ſubze& unto the for- 
*« feiture and penalty bereby inflicted for the firſt offence 
of killing of any deer.“ 


+ Se. 10. By 16. Geo. 3. c. 30. ſ. 9. it is further penalty on 
enacted, "That if any- perſon or perſons carrying any carrying fire- 
% gun, or other fire-arms, or any Word, ſtaff, or other of- arms, &c. 


„ fenſive weapon, ſhall come into any toreft, chale, pur- 
© Hen, or ancient walk, or into any incloſed park, pad- 
B b dock, 
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& dock, wood, or into any other ground where deer are 
« uſually kept, be the fame incloſed or not incloſed, wit! 
& an intent unlawfully to ſhoot at, courſe, or hunt, or to 
* take in any flip, nooſe, toyle, ſnare, or other engine, 
© or to kill, wound, deſtroy, or take away any red or fal- 
« low deer, it ſhall be lawful for every ranger or keeper, 
& or perſon intruſted with the care of ſuch deer, to ſeize 
„ and take from ſuch perſon and perſons, in and upon 
« ſuch foreſt, chaſe, purlieu, ancient walk, park, paddock, 
« wood, or othef ground, to and for the ule of the owner 
ce thereof reſpectively, all ſuch guns, fire arms, flips, 
„ nooſcs, toyles, fnares, or other engines, and all dogs 
« there brought for courſing deer, in the ſame and like 
manner as the game-keepers of manors are impowered 
& by law, within their reſpective manors, to ſeize and take 


dogs, nets, or other engines, in the cuſtody of perſons 


« not qualified by the laws to keep the ſame ; and if any 
& ſuch perſon or perſons thall there unlawfully beat or 
«« wound any ranger or keeper, or his or their ſervants 
* or afhftants, in the execution of his or their office or 
« offices, or ſhall attempt to reſcue any perſon in the 
„% lawful cuſtody of any ſuch ranger, keeper, ſervant, or 
« aſſiſtant, every perſon fo offending ſhall be deemed and 


„ adjudged to be guilty of felony, and on being lawfully 


How juſtices 
to proceed on 
Information 
of offences. 


convicted on ind:&tment, ſhall be tranſported to one of 
« his majeſty's plantations in America for the ſpace of ſeven 
ce years.” 


+ Sci. 13. "By - 16, Ceo. + . 10. it js further 
enacted, © That, upon complaint or information upon 
*« oath, of any one or more credible witneſs or witneſſes, 
„before any one juftice of the peace having juriſdiction 
© of any oflence committed againſt this act, it ſhall and 
« may be Jawful to and for ſuch juſtice (except in ſuch 
« cafes only where the juſtice is ſpecially directed pre- 
« viouſly to ſummon the party before him) to cauſe the 
*f perſon or perſons, who ſhall be charged by ſuch com- 
& plaint or information, to be apprehended by warrant un- 
© der the hand and ſeal of ſuch juſtice, and to be brought 
© before him at ſuch time and place as ſhall be ſpecified 
„in and by ſuch warrant, and thereupon ſuch juſtice. ſhall 
« and may procced to hear the matter of ſuch complaint 
or inforination, and to adjudge and determine the ſame ; 
© and in ſuch caſe where it is provided by this act that 
< the party complained of ſhall be ſummoned to appear, 
6 jf the party ſo ſummoned {hail not appear according to 
& ſuch ſummons, then, upon due proof mace of the 


<« ſervice of ſuch ſummons, either perſonally, or by leav- 


ing the ſame at his dwelling-houſe, lodgings, or other 
| | ufual 
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« ufual place of abode, it mall be lawfal for the jufe 


« tice, before whom the party was ſo ſummoned to ap- 


„ pear, to apprehend ſuch party by warrant, and to pre 
„ ceed as if no previous {ummons had been directed by 
« this act.“ 


+ Seck. 12. By 16. Geo. 3. c. 30. ſ. 11. it is further Penalties, 


enacted, 7] hat all the pecuniary penalties of this act ſhall he 
« recoverable before one or more juſtice or juſtices of the 
peace for the county or other diviſion in which the offence 
„ thall be committed, on proof of the offence, by the oath 


« of one or more credible witneſs or witneſſes, or on. 


« contethon of the offender; and one moiety of each pe- 
« nalty thall belong to the king's majeſty, his heirs and 
** ſucceffors, and be paid, for his and their uſe, into the 
hands of ſuch perſon or perſons as the ſaid juſtice or 
« jujtices. ſhall direct, and the other moiety thereof ſhall 
« belong and be paid to the informer or informers proſe— 
« cuting for the fame; and in caſe of non-payment there- 
© of, with the charges incident to the conviction, imme- 
© diately upon the conviction, the ſaid penalty or penal- 
ties, and the charges incident, ſhall be levied by diſtreſs 
« and ſale of the goods and chattels of every ſuch of- 
« fender, by warrant under the hand and ſeal or hands and 
« ſeals of the juſtice or juſtices before whom ſuch con- 
& yiction ſhall be made; and for want of ſufficient diſtreſs, 
« the offender or offenders, except in ſuch caſes only 
« where it is otherwiſe provided by this act, ſhall be ſent 
© by the ſaid juſtice or juſtices to the common gaol of 
the county or place where the offence ſhall be committed for 
the ſpace of one whole year, without bail or mainprize, 
„ unleſs the faid penalty, and charges incident, ſhall be 
© ſooner paid.“ | 


+ Sc. 13. By 16. Geo. 3. c. 30.1. 12. And to the 
end, “ That perſons convicted of any of the offences for 
which pecuniary penalties are inflicted by this act, may 
not, by flight or removal after conviction, evade impri- 
ſonment where ſuch penalties ſhall not be paid on con- 
viction, and ſufficient diitreſs cannot be found for raifing 
ſuch penalties;“ it is further enacted, © That it ſhall and 
may be lawful for the juſtice or juſtices of the peace, be- 
© fore whom any offender ſhall be convicted of having 
e incurred any pecuniary penalty of this act, immediately 


— 


* after ſuch conviction, to order him or her into cuſtody, 


in caſe he or ſhe ſhall not immediately pay the penalty 
due on ſuch conviction, during ſuch time, not exceedin 
„three days, as ſuch juſtice or juſtices ſhall think pro- 
40 
| | per 


* 


Proviſo. 
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per to allow for return of the warrant for raiſing the pe- 
„ nalty by diſtreſs and ſale as aforeſaid.“ 


+ Sect. 14 BY 16. Creos t 13. It is pro. 


vided, ** T hat if it ſhall appear to the ſatis faction of ſuch 


juſtice or juſtices, either by tle confeſſion of the party 
convicted or otherwiſe, that fuch party hath not goods or 
«© chaitels ſufficient whereon to Ievy the penalty or penaltice 
& 1o due, then, and in ſuch caſe, the ſaid jultice or juitices 


** 


„ ſhall and may, without iſſuing any warrant of diſtreſs, 


„ proceed to commit the party ſo convicted, as if a warrant 
<« of dittreſs had been iſſued, and 2 nulla bond returned 
** thercon.'? | 


+ Sed. 15. By16. Geo. 3. c. 30. ſ. 14. It is alſo provided, 


“ That if any perſon, committed for any firſt offence 
„ againſt this act, thall, before his commitment to priſon, 
« procure {ecurity to be given by two ſufficient ſuretics, to 
the ſatisfaction of the juſtice or juſtices before whom he 
„ ſhall be fo eonvicted, for payment of the penalty or penal- 
ties incurred, with the charges incident, within fix days, 
*+ incluſive of the day of conviction, then, and in ſuch 
„ caſe, it ſhall be Jawtul for ſuch juſtice or juſtices to ac- 
* cept ſuch ſecurity, and upon non-payment thereot at the 
<« time to be ſtipulated for that purpole, to cauſe the party 
% convicted, and his ſaid ſuretics, to be apprehended by 
&© warrant under his or their hand and ſeal, or hands and ſeals, 
and them to commit to the common gaol of the county 
© or place where the offence was committed, for ſuch ſpace 
© of time as the party convicted was ſubject and liable 
„ to have been impritoned in caſe no ſuch ſecurity had 
“ been given, unleſs the penalty or charges ſhall be ſooner 


& paid.“ 


+ Set. 16. By 16. Geo. 3. c. 30. ſ. 15. it is further 
enacted, © That it ſhall and may be lawtul for any keeper 
« or under-keeper of any foreſt, chace, purlieu, ancient 
« walk, paddock, park, or other ground incloted, where 
« deer are, have been, or ſhall be uſually kept, and their 
« ſervants or aſſiſtants, to ſeize and apprehend, upon the 
&« ſpot, any perſon or perſons whom they ſhall diſcover in 
ce the actual fact of hunting, courting, killing, wounding, 
« ſhooting at, taking, deſtroying, or carrying away, any 
& red or fallow deer from any iuch foreſt, chace, purhen, 
« or ancient walk, whether incloſed or not, or in any in- 


. +: cloſed park, paddock, wood, or in any other incloted 


ground, or attempting ſo to do, or in letting or laying 
© any net, wire, ſtip, nooſe, toyle, ſnare, or other engine 
„ therein, for the taking, killing, or deſtroying of deer 

| therein, 
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« therein, and to carry ſuch offender or offenders before 
© ſome neighbouring juſtice of the peace having juritdiction, 
« to be dealt with according to law.“ 


+ Sef. 17. By 16. Geo. 3. c. 30. ſ. 16. it is further Of: nders 

enacted, That in caſe any offender for his firſt offence 2mm ccd. 
« againſt this act ſhall, for want of a ſufficient diſtreſs, be oy > en- 
© committed to gaol, and ſhall, whilſt in gaol, obtain the 3 
« conſent in writing of the proſecutor, and allo of the 
« owner, ranger, foreſter, keeper, or other perſon chien 
« jntruſted with the care of the deer in the foreſt, chaſe, 
„ purlicu, ancient walk, park, paddock, or place, wherein 
« the offence was committed, for his enlargement; that 
« then, and in every ſuch cale, it ſnall and may be lawful 
« to and for the juſtices of the peace having juriſdiction, at 
their general or quarter ſeſſions, to cauic fuch offender 
« to be brought before them, and thereupon by their order 
to direct the keeper of ſuch gaol to ſet ſuch otender at 
« liberty ; and the ſaid keeper is hereby directed to obey 
« {uch order accordingly; any thing herein- before contained 
* to the contrary notwithſtanding.” 


+ Se, 18. And by 16. Geo. 3.c. 30. ſ. 17. for the better niſcevery, 

diſcovery of offenders againſt this act, it is further enacted, &c. 

„ "Fhat any perſon who ſhall offend againſt this act, and 

„ ſhall make diſcovery of any other perſon or perſons 

© who hath or have otended againſt the ſame, ſo as he, 

„ ſhe, or they, be duly convicted of ſuch oftence according 

to this act; then, and in ſuch caſe, ſuch diſcoverer ihall 

be difcharged of all the forfeitures and penalties of this 

„act, by him, her, or them incurred previous to ſuch i- 

„% coOvEry. - 


.+ Seat. 19. By 16. Geo. 3. c. 30. 1. 18.“ And, in order How juſtices 
to prevent the quaſhing of convictions of offenders againſt to proceed tor 
this act for want of form,” it is further enacted, Phat „ -” 
& the conviction and convictions of all and every offenders : ; 


© againſt this act ſhall he certified by the juſtice or juſtices 
of the peace befote whom the fame ſhall be made, to the 
6c 


next general quarter- ſeſſions of the pzace, to be filed 
* amongſt the records of the ſaid ſehions;, which ſaid 
* conviction ſhall be good and effectual in law to all in- 
tents and purpoſes, and ſhall not be quaſheJ, ſet aſide, or 
adjudged void or inſufficient, for want of any form or 
„ words whatfover,” | 


+ Set. 20. By 16. Geo. 3. c. 30. f. 19. it is further £.,14-a7; al- 
enacted, © That no certiorar; ſhall be allowed to remove love, &c. 
* any conviction made, or other proccedings, of, for, or 

% con- 
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of cenvictions, 
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concerning any matter or thing in this act, unleſs the 
party or parties convicted thall, before the allowance 
ot fuch certigmari, become bound to the perſon or perſons 
« proſecuting in the ſum of one hutidred pounds, with fut- 
© cient lurctics as the juſtice or juſtices of the peace before 
whom the offender was convicted, with condition to pay 
« unto the ſad proſecutors, within thirty days after fuch 
*« conviction confirmed, on a precedends granted, their full 
* cotis and damages, to be aſcertained upon their oaths; 
and ſhall become alſo bound to the juſtice or juſtices of 
tue peace before whom ſuch conviction was made, with ſuch 
* flufficient fureties as fuch juſtice or juſtices ſhall approve 

of, in the penalty of nxty pounds for cach offence, with 
condition to proſecute ſuch writ of certiorari with effect, 

„ and to pay ſuch juſtice or juſtices the forfeitures due 
* by ſuch conviction, to be diſtributed as by this act 1s 
directed, or to render the perſon or perſons convicted to 
« ſuch juſtice or juttices, within thfrty days next after ſuch 
© conviction ſhall be confirmed, or a procedendo granted; 

% and that in default thereof, it ſhall be lawtul to procecd 
to the levying of the penalty mentioned in fuch convic- 
„ tion, in ſuch manner as if no fuch certierari had been 
< awarded.” 


* 
* 


* 
* 


- 
E 


* 
* 


* 
* 


+ ca. 234 By 16. Geo. 3. c. 30. f. 20. it is further 
enacted, “ That after the confirmation of any conviction 
& or conyictions upon this act, by any of the tuperior courts 
&« at I} e/iminſter, and delivering the rule to the ſaid juſtice 
or juſtices, whereby fuch conviction or convictions hath 


« or have been ſo confirmed, it ſhall and may be lawful for 


« ſuch juſtice or juſtices to proceed againſt the party or 


parties amn, in the fame manner as if a procedendo 


„had been granted.” 


Ges. 3. c. 36 KK ſt is provided, «Thar 
1s 1hall think him, her, or themſelves 
or determination ofany juſtice or 
1viction 04 or for any of the 
have tought his remedy 


+ Seft. 22. By 
1 or per 
*© aggrieved by the jndgme? 
«« juttices of the peace, upon” 
offences in this act, and ſhall n 
„by removing the matter by cerz/x&r: as atoreſaid, ſuch 
„ perfon or perſons may appeal from Miz judgment of the 
6 taid juſtice or Juſtices to the general\or quarter ſeſſions 
« of the peace, to be held for the faid county, diviſion, or 
place, where ſuch perſon or perſons vas or were con- 
« yicted, next after the expiration of exxventy days from the 
« time of fuch conviction ; but-the perſon or perfons ſo 
« appealing ſhall, and he, the/ and they, are hereby re- 
„ quired and directed to give] at leaſt fix days notice in 

| | & wing 
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writing to the proſecutor or proſecutors of ſuch perſon 
or perſons as ſhall fo appeal, of ſuch his, her, or their 
intention of bringing and proſecuting ſuch appeal, and 
of the matter thereof, and ſhall enter into recognizance 
before ſome juſtice or juſtices of the peace for the 
county, diviſion, or place, wherein the conviction or 
judgment was made or given, with two ſufficient ſure- 
tics, to be approved by the ſaid juſtice or juſtices, on 
conviction, to appear and try ſuch appeal at the _ 


* or quarter ſeſſions which thall be held in and for th 


county, diviſion, or place, wherein ſuch conviction or 
judgment was made or Sen next and immediately af- 


+ ter the expiration of ten days from the time of ſuch con- 


viction, and to abide by the order or determination of 
ſuch Court, and for payment of ſuch cofts and charges 
as ſhall be awarded at the ſaid Court, and every ſuch ap- 
peal and appeals ſhall, by the Court at the ſaid general 
or quarter ſetſions, to which ſuch appeal or appeals 1s or 


are made, be then examined, and the facts and circun- 


{ſtances of the caſe fully inquired into, and the matter 
then finally heard and determined; and in cafe fuc{ 
judgment, determination, or conviction, as aforeſaid, 
ſhall be then and there afhrmed, the party appealing 
ſhall pay unto the proſecutor or proſecutors, his, her, or 
their full coſts, to be afcertained by order of the {aid Court 
of general or quarter ſeſſions.“ 


+ Sect. 23. By 16. Geo. 3. c. 50.1. 22. It is alfo provided, 


That in cafe any perſon or perſons, thinking him, her, 
or themſelves aggrieved as aforeſaid, ſhall have paid the 
penalty inflicted by this act for the offence of which he, 
ſhe, or they ſhall have been convicted, or ſhall be then 
impriſoned ; every ſuch perſon or perſons having fo 
paid; or being ſo impriſoned, may appcal to ſuch judg- 
ment, order, determination, or conviction as aforcſaid, 
on entering into recognizance, by bimſelf, herſelf, or 
themſelves only, and without any furety or ſureties, con- 
ditioned as before mentioned, the ſaid penalty remaining 
in the hands of ſuch juſtice or juſtices, or fuch perſon 
or perſons continuing in priſon in the mean time, and 
until the merits of the faid appeal ſhall be heard and 


finally determined.“ 


+ Sed. 24. By 16. Geo. 3. c. 30. ſ. 23. Itis alſo provided, 
That no ſuch conviction made, or judgment given as 
aforeſaid, ſhall be ſet aſide by the ſaid Court or general 
or quarter ſeſſions, for want of form, or for want of 
ſtating, or through the miſ-ſtating of any facts, circum- 


ſtanccs, or matter whatſoever, in "caſe the facts alledged 
| in 


Proceedings 
not to be 


quaſhed, &c. 
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in the ſaid conviction, or on which the fame ſhall be 
„grounded, ſhall be proved to the ſatistaction of the ſaid 
© Court; but ſuch appeal and appeals ſhall be decided on 
the merits of the caſe only; nor ſhall ſuch conviction or 
„judgment be removed or removeable by certiorari, or an 
«© other writ or proceſs whatſoever, into any of his majeſty's 
4 courts of record at /Ze/tmin/ter ; any law or ſtatute to the 
„ contrary notwitliſtanding.“ | 


General iſſue, + Ser. 25, By 16. Geo. 3. c. 30. ſ. 24. It is provided 

and enacted, «© That if any perſon or perfons ſhall he 

6 ſued or proſecuted for any matter or thing which he or 
they ſhall do in purſuance of this act, it ſhall and may 
be lawful to and for the perſon or perſons fo ſued or pro- 
*« {ecuted to plead the general iſſue, and give the ſpecial 
“matter in evidence; and it a verdict ſhall pats for the de- 
« fendant, or the plaintiff ſhall become nonſuit, or ſuffer a 


* 
pay 


Treble coſts, ** diſcontinnance, or if upon a demurrer judgment ſhall be. 


„given againſt the plaintiff, the defendant thall have and 
„ recover his treble coſts, and have the like remedy for the 
„ {ame as any defendant hath in any other cafe by law.” 


Profecurions - + Keck. 26. By 16. Geo. 3. 90. 1. 25. it is further 

within twelve enacted, „ That every proſecution for any offence againſt 

monclis, Ec. 4: this act ſhall be commenced within twelve calendar 
& months, but not after, from the time of the offence com- 
“ mitted ; and that ſuch perſons as ſhall be proſecuted under 
« this act for any of the offences aforeſaid, ſhall not be 
liable to proſecution for the ſame offences under any 
ce other act of parliament, or in any court of attachment, 
« {wainmote, eyre, or any foreſt court.“ 


T £3 + Sect. 27. By 16. Geo. 3. c. 30. ſ. 26. it is further 
--4: e of enacted, * That all actions, writs, and proſecutions, to be 
Y « commenced againſt any perſon or perſons for any thing 
“ to be done under or in purſuance of this act, ihall be 
c laid and tried in the county or place where the fact was 
„ committed, and thall be commenced within fix calendar 

months after the fact committed, and not otherwiſe.” 


+ Se. 28. By 16. Geo. 3. c. 30. ſ. 28. It is provided, 
and further enacted, <©* That nothing contained in this 
„act ſhall extend to that part of Great Britain called 


&« Scotland.” 


Roda Davis, + Se. 29. It has been been determined that the ſtatute 
Cates Crown 16. Geo. 3. c. 30. amounts to a virtual repeal of the 9. Geo. I. 
Law 391. c. 22. as to the ſimple oſtence of killing deer in a park in- 


cloſed. 
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CHAPTER THE FORTY-SIXTH 


CONTINUED, 


VH; | 


STEALING FISM 


SUE» BY 5. Eliz. c. 21. ſ. 2. Whoever ſhall For the of- 
break, cut down, cut out, or deftroy ge ws 

any head or dam of any ponds, pools, moats, onde by ets 

ſtews, or ſeveral pits wherein fith are or thall happen to deavourins 

be put in or ſtored withal by the owners or polieiſors to take fith 

thereof; or do or ſhall wrongfully fiſh in any of the tberciu, vide 

{21d ſeveral ponds, pools, moats, ſtews or pits, to the ,, Inſt. 203 

intent to deſtroy, kill, take, or ſteal away any of the vide alſo = 

ſame fith, againit the will of the owners, ſhall ſafer 31. Hen. 8. 

three months impriſonment, find ſecurity for his good ©: 2. where 

behaviour for ſeven years, and make compenſation to the ui, vt. 

party grieved.“ | loay. 7 

+ Seth. . and 5. Will. 3. e. 9 © No 

perſon, except the owner or occupier of a fiihery, 

ſhall have or keep any net, angle, leap, piche, or other 

engine for the taking of fiſh, other than the makers 

and ſellers thereof for their better conveniency in the 

ſale of the ſame, and other than the owner and occupier 

of any river or fiſhery for the time being ;—and the 

owner of any river or fiſhery, or his appointee, may 

ſeize, detain, and keep to his own ule, all ſuch nets, ot 

other engines which he ſhall fiud uſed or laid, or in the 

cuſtody of any perſon whatſoever, fiſhing in any river 


or filhery whatſoever, without the conſent of the owner 
or occupier :—and any perſon being authoriſed by war- 


rant under the hand and ical of a juſtice for the county 
or place, may ſearch in the day-time the houſes of per- 
ſons prohibited to keep the fame, who ſhall be ſuſpected 
of having the ſame, and the ſame and every or any of 
them to ſeize, detain and keep to his or their own ule, . , 
or otherwiſe to cut in pieces or deſtroy, as things by this 
act prohibited to be kept by perions of their _— 
cc ut 
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Perſons con- 
victed of ſteal- 
ing or de- 
ſtroying fith, 
&c. are to be 
tranſported 
for tcyen 
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c But this ſhall not extend to fiſhermen, &c. authoriſed to 
„ fiſh in navigable rivers or waters with lawful nets, &c.” 


+ % 7. . 28. f. 7. it is 


alſo enacted, That whoever ſhall uſe any caſting net, or 


other net whatſoever, or any angle, hair nooſe, trail or 


& ſpear, or ſhall lay any wears, pots, nets, fiſh-hooks, or 
other engines, or ſhall take any fiſh by any means or de— 
vice whatſoever, in any river, ſtew, pond, mote, or other 
„ ſeveral waters or rivers, or ſhall be aiding or afliſting 
& thereunto, without the conſent of the owner, on convidtion 
* by confeſſion, or the oath of one credible witneſs within 
* a month, before one juſtice, hall render compenfation, 
not excecding treble damages, and over and above, pay 
« down immediately any ſum not excecding ten ſhillings, 
to the uſe of the poor, and on default by diſtreſs, ſhall be 
% impriſoned, not exceeding one month, in the houſe of 
„correction, unleſs the offender ſhall enter into a bond to 
« the party injured, with one ſurety not exceeding ten 
* pounds, never to offend in like manner.— Juſtices may 
„ 1teize the nets, &c. but the party may appeal to the quar- 
ter- ſeſſions, which ſhall be final, unleſs titie to any land, 
royalty, or fiſhery, is concerned therein.“ 


+ Lee. 4. By 9. Geo. 1. c. 22. Whoever being 
„ armed with {words, fire-arms, or other offenſive wea- 
& pons, and having his or their faces blacked, or being 
„ otherwife diſguiſed, ſhall unlawfully fteal or take any 
« fiſh out of any river or pond, or ſhall forcibly reſcue any 
„ perſon in lawtul cuſtody for the ſame, or ſhall by gift or 
« proniiſe of money or other reward, procuie any of the 
« king's fubjects to join him or them in any ſuch unlawful 
« act, ſhall tuſfer death without clergy.” 

+ Sed. 5. By 5. Geo. 3. c. 14. IT Is RECITED, © That 
tlie ſeveral laws in being tor the preſervation of the fiſh in 
rivers, ponds, pools, moats, ftews, and other waters, are 
by experience found to be ineffectual to deter divers looſe, 
"le. and diſorderly perſons from ſtealing, taking away, or 
deſtroying, the fiſh therein bred and preſerved ;” and 
therefore ENACTED, © That in caſe any perton or perſons 
„ ſhall enter into any park or paddock fenced in and in- 
«cloſed, or into any garden, orchard, or yard, adjoining 
„ or belonging to any dwelling-houſe, in or through 
« which park or paddock, garden, orchard or yard, any 
& river or ſtream of water ſhall run or be, or wherein 
<« ſhall be any river, ſtream, pond, pool, moat, ſtew, or 
« other water, and by any ways, means, or device, what- 

| „ ſocver, 


„ 


ch. 45. Or STEALING FISH. 


v6 


ſoever, ſhall ſteal, take, kill, or deſtroy, any fiſh bred, 


« kept, or preferved, in any ſuch river or ſtream, pond, 
„ pool, moat, ſtew, or other water atoreſaid, without 


10 
40 
10 
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the conſent of the owner or owners thereot ; or ſhall 
be aiding or aſſiſting in the itcaling, taking, killing, or 
deftroying, any ſuch fiſh as aforeſaid ; or ihall receive 
or buy any ſuch fiſh, knowing the ſam? to be fo ſtolen 
or taken as aforeſaid ; and being thereof indicted with- 
in fix calendar months next after ſuch offence or of- 
fences ſhall have been committed, before any judge 
or juſtices of gaol-dehivery for the county wherein 
ſuch park or paddock, garden, orchard, or yard, ſhall 
be, and ſhall on ſuch indictment be, by verdict, or his 
or their own confeſſion or confeſfions, convicted of 
any ſuch offence or offences as aforeiaid ; the perſon 
or perſons ſo convicted thall be tranfported for ſeven 


years.“ 


Sec. 6. By 5. Geo. 3. c. 14. ſ. 2. it is recited, That 
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for the more eaſy and ſpeedy apprehending and con- Any offender 
victing of ſuch perſon or perſons as ſha}l be guilty of convitting his 


any of the offences before-mentioned,”” and further e 


ated, © That in caſe any perſon or perſons ſhall at 


6 


60 


any time commit or be guilty of any ſuch offence or 
offences as are berein- before mentioned, and ſhall ſur- 
render himſelf to any one of his majeity's juſtices of 
the peace in and for the county where ſuch offence 
or offences ſhall have been committed ; or being ap- 
prehended and taken, or in cuſtody for ſuch offence 
or offences, or on any other account, and thall volun- 


* tarily make a full confeſſion thereof, and a true diſ- 
* covery, upon oath, of the perſon or perſons who was 
* or were his accomplice or accomplices in any of the 
laid offences, ſo as ſuch accomplice or accomplices 


may be apprehended and taken, and ſhall, on the trial 
of ſuch accomplice or accomplices, give fuch evidence 
of ſuch offence or offences, as ſhall be ſufficient to 
convict ſuch accomplice or accomplices thereof; ſuch 


* perfon making ſuch confeſſion and diſcovery, and giv- 


ing ſuch evidence as aforeſaid, ſhall, by virtue of this 
act, be pardoned, acquitted, and diſcharged of and from 
the offence or offences ſo by him confeſſed as afore- 


ſaid.“ 


n- 2<complices 
intitled to 


Seck. 7. By 5. Geo. 3. c. 14. ſ. 3. it is further en- perſons con- 
acted, „ That in cafe any perſon or perſons ſhall take, victed of tak. 
„kill, or deſtroy, or attempt to take, kill, or deſtroy, 


any ſich, in any river or ſtream, pond, pool, or other 
Ver. I. Cc „„ water 


ing or de- 


ſtroymg, &c. 
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water (not being in any park or paddock, or in any 
garden, orchard, or yard, adjoining or belonging to 
any dwelling-houſe, but ſhall be in any other incloſcd 
ground which ſhall be private property), every ſuch per- 
fon, being lawfully convicted thereof by the oath of 
one or more credible witneſs or witneſſes, ſhall forfeit 
and pay,” for every ſuch offence, the ſum of five 
pounds, to the owner or owners of the fithery of ſuch 
river or ſtream of water, or of ſuch pond, pool, moat, 
or other water: And it ſhall and may be !awful to and 
for any one or more of his majeſty's juſtices of the peace 
of the county, diviſion, riding, or place, where ſuch laſt- 
mentioned offence or offences ſhall be committed, up- 
on complaint made to him or them upon oath, againſt 
any perſon or perſons, for any ſuch laſt-mentioned of- 
fence or offences, to iſſue his or their warrant or war- 
rants to bring the perſon or perſons ſo complained of 
before him or them; and if the perſon or perſons 
ſo complained of ſhall be convicted of any of the ſaid 


offences laſt-mentioned, before ſuch juſtice or juſtices, 


or any other of his majeſty's juſtices of the ſame coun- 
ty, diviſion, riding, or place aforeſaid, by the oath or 
oaths of one or more credible witneis or witneſles, 
which oath ſuch juſtice or juſtices are hereby autho- 
rized to adminiſter, or by his or their own confeſſion; 
then, and in ſuch caſe, the party fo convicted ſhall, 
immediately after ſuch conviction, pay the ſaid penalty 
of five pounds, hereby before impoſed for the offence 
or offences aforeſaid, to ſuch juſtice or juſtices before 
whom ke ſhall be fo convicted, for the uſe of ſuch per- 
ſon or perſons as the ſame is hereby appointed to be 
forfeited and paid unto ; and, in ' ip thereof, ſhall 
be committed by ſuch juſtice or juſtices to the houſe of 


correction, for any time not exceeding fix months, unleſs 


the money forteited ſhall be ſooner paid.“ 


+ Sed. 8. By 5. Geo. 3. c. 14. ſ. 4. it is provided, 


That it ſhall and may be lawful to and for. 


ſuch owner or owncrs of the fiſhery of ſuch river or 
ſtrean- of water, or of ſuch p: nd, pool, or other water, 
whercin any ſuch offence or offences laſt-mentioned ſhall 


* be committed as aforcſaid, to ſue and proſecute for, and 


recover the ſaid ſum of five pounds, by action of debt, 
bill, plaint, or information, in any of his majeſty's 


courts of record at Meſiminſter; and in ſuch action or 
ſuit, no eſſoin, wager of law, or more than one impar- 


lance, ſhall be allowed; provided that ſuch action or 
ſuit be brought, or commenced, ' within fix calendar 
Ee months 
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« months next after ſuch offence or offences ſhall have 
« heen committed.“ | : | 

+ Set. 9. By 5. Geo. 3. c. 14. ſ. 5. it is alſo pro- 
vided, ** That nothing in this act ſhall extend, or 
« be conſtrued to extend, to ſubje&t or make liable any 
« perſon or perſons to the penalties of this act, who ſhall 
« fith, take, or kill, and carry away, any fiſh, in any river 
« or ftream of water, pond, pool, or other water, wherein 


« ſuch perſon or perſons thall have a juſt right or claim to 


« take, kill, or carry away, any ſuch fiſh.” | 


+ Seck. 10. It hath been determined that a perſon who Kinnerſley v, 


fiſhes in a fiſhery belonging to another, but to which he ha 
a claim, for the purpoſe of giving occaſion to an action in 
order to try the right, is not liable to a penalty under the 
{tatute above recited. | 
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CHAPTER THE FORTY-SEVENTH. 


O F 


ALT ERING RECORDS. 


OfFEN CES againſt public juſtice made felonies by ſta- 


tute, are 
1. Altering records. 
2. Perſonating bail. 
3. Dureſs in gaolers. 
4. Returning from tranſportation. 
5. Taking a reward to reſtore ſtolen goods. 


6. Advertiſing a reward for the reſtoration of ſtolen 
goods. | . | 
7. Buying ſtolen goods. 


8. Reſcuing the body of an executed murderer. 


9. Incorrigible rogues. 


10. Perſons convicted of perjury eſcaping, 


AND FissT, Of altering records. 


+ Sect. 1. The offence of embezzling, defacing, or altering 
any record, without due authority, is an offence at common 
law, highly puniſhable by fine and impriſonment, &c. 


| + Se. 2. By 8. Hen. 6. c. 12. it is ordained, * That if 
© any record or parcel of the ſame, writ, return, panel, 
„ proceſs, or warrant of _— in the king's courts of 
« chancery, exchequer, the one bench or the other, or in 
e his treaſury, be willingly ſtolen, taken away, withdrawn, 
or avoided, by any clerk, or by other perſon, becauſe 


C 3 „ whereof 
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3. Mod. 66, 
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© whereof any judgment ſhall be reverſed ; that ſuch ſtealer, 
« taker-away, withdrawer, or avoider, their procurators, 
„ counſellors, and abettors, thereof indicted, and by proceſs 


© thereupon made thereof duly convict by their own con- 


c feſſion, or by inqueſt to be taken of lawful men, (whereof 
the one half ſhall be of the men of any court of the ſame 
« courts, and the other half of the other) ſhall be judged 
for felons, and ſhall incur the pain of felony : and that 


the judges of the ſaid courts, of the one bench or of the 


e other, have power to hear and determine ſuch defaults 
„before them, and thereof to make due puniſhment, as 
„ afore is ſaid.“ 


Sect, 3. In the conſtruction of this clauſe, it hath beey 


holden: 


Sect. 4. FirsT, That it extends only to the courts which 
are expreſsly named; and to the court of chancery ſo far 


only as it proceeds according to the courſe of the common 


law. 


Ser. 5. SECONDLY, That it extends not to ſuch offence 
by the judges of any court; for whereas it begins with ex- 


preſsly naming clerks, which are inferior to them, it ſhall | 


not be intended to include them under the general words 
following. | | 


Se. 6. However, by 8. Ric. 2. c. 4. Judges as well as 
„ clerks are to pay a fine to the king, and make fatisfaction 
to the party for falſely entering pleas, or raſing rolls, or 
« changing verdicts, to the diſheriſon of any one.“ 


Se. 7. And judges are highly puniſhable at common 
law for other offences of like nature, as for inſerting a bill 
of indictment not found by the jury among thoſe which 
were found, and ſuch like; and Fu/tice INGRam, in the 
reign of Edward the Firſt, was fined eight hundred marks, 
for raſing a fine of thirteen ſhillings and four-pence, ſet on 
2 poor man, and making it ſix ſhillings and eight-pence. 


Sect. 8. THIRDLY, That not only ſuch an alteration 
whereby a judgment is actually reverſed, but alſo ſuch 
whereby it is reverſible, whether it were made before or 
after the judgment was given, or whether it be or be not 
afterwards amended by the Court, is within this act; for 


thoſe words in the ſtatute, ** whereby any judgment Shall be 


« reverſed,” are taken to have the ſame purport as if it were 
ſaid, “ whereby any judgment ſhall be annulled, or loſe its 


_ © torceoreffeR ;*” for it is plain, that the ſtatute cannot in- 


tend 
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tend that the judgment muſt be actually reverſed by writ of 

error, becauſe it ſpeaks of ſtealing or carrying away, or 

avoiding of records, which makes it impoſſible that the 

judgment ſhould be reverſed at all, becauſe no writ of error 

can remove a judgment which appears not. And it has been 

holden, that if A. B. be outlawed by the name of A. C. and 2. R. 3. 10. 

afterwards the record be raſed, and A. B. inſerted, the offence *: S 3 

is within the ſtatute, becauſe the record againſt A. C. is 1% % 

annulled, and the judgment prevented, which might have 

been given on a writ of error for this defect. 
Sell. 9. FourTHLyY, If the offence were committed 2. R. 3. 10, 11. 

partly in one county and partly in another, but not ſo as 2 36. 

to amount to a compleat offence within the ſtatute in either, 3* . 73. 

that the party cannot be indicted for a felony, becauſe the | 

counties cannot join in an indictment, and that which is 

done in one cannot be found in another, but that he may 

be indicted for a miſpriſion in either county. 


Se. 10. FIFTHLY, That the act, by making thoſe who 3. Inſt. 22. 
are acceſſary before the fact principal felons, does not mean Con. S. P. C. 
any way to favour thoſe who are acceſſary aſter, but to leave ##* 
them to the general conſtruction of the law. 


Sef. 11. . IXTHLY, That by the laſt clauſe of the act, 3. Inſt. 23. 
the juſtices of either bench have a concurrent authority, and 
that hey which ſhall firſt enquire ſhall proceed; and that if 
the offence were committed in the county where the benches 
ſit, they need no other commiſſion ; but if it were done in 
another county, that they muſt have a ſpecial commiſſion: 
and if in London, that they ſhall have a commiſſion in which 
THE MAYOR ſhall be omitted; for the charters of the city, 3 2 Linh 
which require that he ſhall be a principal in every com- 3.4“ 
miſſion, extend not to ſuch cauſes which are ſpecially limited 
to particular judges, 
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CHAPTER THE FORTY-SEVENTH 


CONTINUED. 


0 * 


PERSONATING BAIL, 


Feiony to levy + Sef?. 1. MY 21. Jac. 1. c. 26. ſ. 1. 1T 1s RECITE), 
4 fine, ſuffer a J hat many perſons of baſe condition, for 
et a -mg very little reward or r-compence, have of late years uſed 
name not pri- and {till do uſe to levy fines and ſuffer recoveries of lands 
vy thereto, and other hereditaments, to acknowledge ſtatutes, recog— 
1. Ventr. 301. nizances, bails, and judgments, in the name or names of 
Jones Sir Y. any other perſon or perſons not privy or conſenting to 
. boa, the fame, which hath and daily doth turn to the great in- 
i nm, quiecation, charge, trouble, and undoing of many of the 
good ſubjects of this kingdom, and the rather, for that there 
is no remedy in law to reform theſe and the like abuſes, 
AND ENACTED, ** That all and every perſon and perſons 
„who ſhall acknowledge, or procure to be acknowledged, 
© any fine or fines, recovery or recoveries, deed or deeds 
„ inrolled, ſtatute or ſtatutes, recognizance or recognizances, 
© bail or bails, judgment or judgments, in the name ot 
% names of any other perſon or perſons not privy or con- 
* ſenting to the ſame, and being thereof lawtully convicted 
« or attainted, ſhall be adjudged, eſteemed, and taken to be 
„ felons; and ſuffer the pains of death, and incur ſuch 
c forfeitures and penalties, as felons in other caſes con- 
„ yicted or attainted do by the laws of England loſe and 
« forfeit, without the benefit or privilege of clergy to be 
ce allowed to any ſuch offender or offenders.“ | 


This felony + Seft. 2. By 21. Jac. 1. c. 26. ſ. 2. it is provided, That 
ſhall not cor- © ſuch attainder ſhall not be any corruption of blood, nor 
ruptthe blood, c Jois of dower to the wife, but the next heir ſhall have 
3 * away ce the lands whereof ſuch perſons attainted died ſeiſed, 

* « and ſuch wife her dower, as if no ſuch attainder had been 


& had.“ 


An attorney © + Sec. 3. By 21. . e. 26. ſ. 3. it is further provided, 
may doit. 4 That this act ſhall not extend to any judgment or judg- 
© ments 


where judg- 
ment is given. 
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« ments acknowledged by any attorney or attornies of re- 
« cord, for any perſon or perſons againſt whom any ſuch 
« judgment or judgments {hall be had or given.” 


Sed. 4. In the conſtruction hereof it has been holden, 2. Jon. 64. 
That if a man perſonate another in the county of A. in 
putting in bail before a judge, and the bail be filed in the 
county of B. the trial ſhall be in the county of 4. 


+ 8:4. 5. Alſo it ſeems, that the bare perſonating of bail Contra in the 


before a-judge 18 no felony, unleſs the bail be filed. report of the 
- | | iame caſe, 


1. Ven. 301.302, 


Sed. 6. It ſeems alſo, that if bail be put in in the names Anonymous, 
of perſons who have no exiſtence, the offender cannot be 1. Stra. 384, 
proſecuted upon this ſtatute tor felony in having perſonated 


bail, but the Court may order him to be {et on the pillory 


for the miſdemeanor. 


Sec. 7. It ſeems alſo, that if the perſon perſonated can Beck man's 


clcarly make out the fact upon affidavit, the Court will re- Caſe, 


lieve him from the liability of payment by vacating the 12. Mod. 257. 
record. | 


+ Sect. 8. By 4. Will. and Mary, c. 4. f. f. it is enacted, Chief juſtice, 
hat the chief juſtice, and other the juſtices of the court &c. may make 
« of king's bench for the time being, or any two of them, any perſons, 
« whereof the chief juſtice for the time being to be one for c ae 
« the ſaid court of king's bench, and the chief juſtice of the ha 1 
« court of common pleas, and other the juſtices there for minen 
« the time being, or any two of them, whereof the chief take bail in 
« juſtice of the fame court to be one for the ſaid court of the country» 
« common pleas, and alſo the chief baron and barons of the 
% quoit of the court of the exchequer for the time being, or 
any two of them, whereof the chief baron for the time 
« being to be one for the ſaid court of excheguer, {ſhall or 
« may, by one or more commitſiion or commiſſions under 
the leveral ſeals of the ſaid reſpective courts, from time to 
time, as need thall require, impower ſuch and ſo many 
« perſons, other than common attornies and ſolicitors, as 
« they ſhall think fit and neceſſary, in all and every the 
« ſcyeral ſhires and counties within the kingdom of Zngland, 
dominion of Wales, and town of Berwick upon Tweed, 

« to take and receive all and every ſuch recognizance or, ,. e 
« recognizances of bail or bails, as any perſon or perſons elite thee 
ſhall be willing or defirous to acknowledge or make be- bail- piece up- 
tore any of the perſons ſo impowered, in any action or on atfidavir of 
ſuit depending, or hereafter to be depending, in the ſaid Cue executions 
re ſpective courts, or any of them, in ſuch manner and 

| | form 


a 
La 


* 
** 


* 
* 


a A „ „ 
. . Do 


< en, 


il 


- 2 2 


Bail taken be- 
low to be as 


de bene eſſe. *©* 


Power given 
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form, and by ſuch recognizance or bail- piece as the juſ- 
tices and barons of the ſaid reſpective courts have uſed to 
take the ſame ; which ſaid recognizance or recognizances 
of bail or bail- piece, ſo taken as aforeſaid, ſhall be tranſ- 
mitted to ſome or one of the juſtices or barons of the ſaid 
reſpective courts where ſuch action or ſuit ſhall be de- 
pending, who, upon affidavit made of the due taking of 
the recognizance of ſuch bail or bail-piece by ſome cre- 
dible perſon preſent at the taking thereof, ſuch juſtice or 
baron ſhall receive the ſame, upon payment ot ſuch fees 
as have been uſually received for the taking of ſpecial 
bails by the juſtices' and barons” clerks, and other the 
officers of the ſaid reſpective courts ; which recognizance 
of bail or bail- piece, ſo taken and tranſmitted, ſhall be of 
the like effe & as if the ſame were taken de bene e//e before 
any of the ſaid juſtices and barons ; for the taking of every 
which recognizance or recognizances of bail or ba:l-piec?, 
the perſon or perſons ſo impowered ſhall receive only 
the ſum or fee of two ſhillings, and no more.” 


+ Seck. 9. By 4. Will. and Mary, c. 4. ſ. 2. it is further 


to juſtices, &c, enacted, ** That the juſtices and barons reſpectively in the 
do make rules „ ſeveral courts ſhall make ſuch rules and orders for the 


for juſtifying, 
but not to or- 
der the per- 
ſon's appear- 
ance, 6» 
cc 


cc 
0 


cc 
cc 


Lonclon, &. 


« juſtifying of ſuch bails, and making of the fame abſolute, 


as to them thall ſeem meet, ſo as the cognizor or cognizors 
of ſuch bail or bails be not compelled to appear in perfon 
in any of the ſaid courts, to juſtify him or themſelves, 
but the ſame may and is hereby directed to be determined 
by affidavit or affidavits duly taken before the {aid com- 
miſſioners, who are hereby impowered and required to 
take the ſame, and alſo to examine the ſureties upon oath 
touching the value of their reſpective eſtates, unleſs the 
cognizor or cognizors of ſuch bail do live within the 
cities of London and i minſter, or within ten miles 


laved. « thereof.“ 


Juſtices of aſ- 


+ Set. 10. By 4. Will. and Mary, c. 4. 1. 3. it is further 


ee may take enacted, ** That any judge of aſſize in his circuit ſhall and 
l. 5 « may take and receive all and every ſuch recognizance and 


cc 


recognizances of bail or bails as any perſon ſhall be wil- 


ling and defirous to make and acknowledge before him, 


«c 


which being tranſmitted in like manner as aforeſaid, ſhall 
(without oath) be received in manner as aforeſaid, upon 


payment of the uſual fees.“ 


Felony for any 
3 to be 
ail in another 


+ Sed. 11. By 4. Will. and Mary, c. 4. ſ. 4. it is further 
enacted, © That any perſon or perſons who ſhall, before 


man's name, any perſon or perſons impowered by virtue of this act 
21. Jac. 1 as aforeſaid, to take bail or bails, repreſent, or perfonate 


8. 26. 


any 
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« any other perſon or perſons, whereby the perſon or per- 
« {ons ſo repreſented and perſonated may be liable to the 
payment of any ſum or ſums of money for debt or da- 
« mages to be recovered in the ſame ſuit or action, wherein 
« ſuch perſon or perſons are repreſented and per ſonated, as 
« if they had really acknowledged and entered into the 
« ſame, being lawfully convicted thereof, ſhall be adjudged, 


e eſteemed, and taken to be FELONS, and ſuffer the pains ot 


© death, and incur ſuch forfeitures and penalties as felons 
« jn other caſes convicted or attainted do by the law ot 
« Ergzland loſe and dorteit.” 


CHAP- 


395 


396 


CHAPTER THE FORTY-SEVENTH 


CONTINUED, 


or 


DURESS BY GAOLERS, 


7. Hale 640, T® prevent abuſes by the extenſive power which the lay 
641. 601. is obliged to repoſe in gaolers, it is enacted by 14. Edw. 3. 
S. 4s 5 os c.10. © That if any keeper of a priſon, or under-keeper, by too 
. * <9, great dureſs of impriſonment, and by pain, make any 
381. <« priſoner that he hath in his ward to become an appellor 


* againſt his will, he is guilty of felony.” 


Se. 2. And it is ſaid to be no way material, whether 
the approvement be true or ſalſe, or whether the appellee be 
acquitted or condemned ; but at common iaw this offence was 
eſteemed a miſpriſion only, unleſs the appellee were hanged 
by reaſon of the appeal. h | 


4. Ed. 3. c. 10. + Sect. 2. It has been determined, that gaolers, as well 


2. Inſt. 43. 53. Je facto as ac jure, are liable to attachment tor contempt of 


381. * * . . . . » 
Co. Lit. 233. Court, and to tine, impriſonment, and forfeiture of office for 


4. Co. 44. grofs and palpable abuſes; as in treating criminals with bar- 
9. Co. 59, barity, extorting money, not making lawful deliverance, or 
Kay. 216. ſuffering them to eſcape; and that if death be the conſe— 
2. Hawk. 151. duence of their harſh treatment, it is felonious homicide. 


3. Mod. 143. 3. Inſt. 91. Foſt. 321. 


When only to + Cef?. 4. By 31. Car. 2. c. 2. ſ. 9.“ If any perſon ſhall 
de removed. « be committed to any priſon, for any criminal or ſup— 
„ poled criminal offence, he ſhall not be removed from 


« thence, unleſs it be by habeas corpus, or ſome other legal 


« writ: or where he is removed from one priſon or place 
*« to another, within the ſame county, in order to his trial 
or diſcharge; or in caſe of ſudden fire or infection, or other 
neceſſity; on pain that the perſon figning any warrant for 
« ſuch removal, and the perſon executing the fame, ſhall 
„ forteit for the firſt offence one hundred pounds, and for 
the ſecond two hundred pounds, to the party grieved.“ 


Se 7. | 
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+ Sec. 5. But by 19. Car. 1. c. 4. ſ. 2. On emergent oc- 
« caſions, as in cafe of infectious diſcaſes, the ſheriff or gaoler, 
« with the advice and conſent of three or more juſtices 
« may, if they ſhall find it needful, provide other ſafe places 
« (with the owners conſent) for the removal of ſick or other 


« perſons out of the uſual gaols.“ 


* 


+ Se. 6. By 22. and 23. Car. 2. c. 20. f. 13. The Debtors and 
e gaoler ſhall not put, keep, or lodge priſoners for debt and felons to be 
« felons together in one room or chamber; but they ſhall kept feparate. 
« be put, kept, and lodged ſeparate and apart from one 
% another in diſtindt rooms; on pain of forfeiting his 
&« office, and treble damages to the party grieved.” 


+ Sect. 7. And by 31. Geo. 3. c. 46. ſ. 9. As long as Tranſports to 
« any perſon under ſentence of tranſportation ſhall con- be kept ſepa» 
„ tinue in the common gaol, the gaoler ſhall ſeparate ſuch e —_ 

«© convict, as far as conveniently may be, from every perſon ners. F 


jn his cuſtody, except priſoners convicted of felony.“ 


Seck. 8, Nevertheleſs it ſeemeth generally in all caſes Dalt. c. 120. 
where a man 1s committed to priſon, eſpecially if it be for 
felony, or upon an execution, or but for a treſpaſs or other 
offence, every gaoler ought to keep ſuch priſoner in fate 
and cloſe cuſtody; ſafe, that he cannot eſcape; and cloſe, 
without conference with others or intelligence of things 


- abroad, f 


+ Se. 9. And therefore if the gaoler ſhall licenſe his Palt. c. 270. 
priſoner to go abroad for a time, and then to come again, or 
to go abroad with a keeper, though he come again, yet theſe 
are eſcapes. 


+ Sect. 10. And hereupon it is lawful for the gaoler to 1. H. H. 601. 
hamper a felon with irons to prevent his eſcape. And it is Dait. e. 170. 
laid, that a gaoler is no way puniſhable for keeping even a 
debtor in irons. : 


I Sea. 11. But the learned editor of Hale's Hiſtory ob- 
ſerves, that this liberty even in the caſe of a felon (much 
more in the caſe of a priſoner for debt) can only be intend- 
ed, where the officer has juſt reaſon to fear an eſcape; as 
where the prifoner is unruly, or makes any attempt to that 
purpoſe ; but otherwiſe, notwithſtanding the common prac- 
tice of gaolers, it ſeems altogether unwarrantable, and con- 
trary to the mildneſs and humanity of the laws of England, 
by which gaolers are forbidden to put their priſoners to 
any pain or torment. And Lord Coke is expreſs, that by the . Int. 387. 


common law it might not be done. 9 1. H. H. 601. 
| tet. 
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Officer mar + Sed? 12. By 32. o. 2. © 2. ir ts RECITED, 


4-5 ology + That many perions ſuffer by the oppreſſion of inferior 

N 19 © . . 5 

privonet o offjicers in the execution of proceſs for debt, and the exaction 

any tavern or 1 J 

other publick Of gaolers to whom ſuch debtors are committed; for remed 
1 : , y 

houſe, with- whereof, it may be reaſonable not only to enforce the exe- 

e 15 con- cution of the laws now in being againſt ſuch oppreſſions 

e Cs . . 5 7 

e the and exactions, more eſpecially ſeveral clauſes in a ſtatute 


made at a parliament held in the twenty- ſecond and twenty- 


third years of the reign of Xing Charles the Second (intituled, 


An att for the relief and releaſe of the poor diſtreſſed prijoners for 
debt); but likewiſe to make ſome further proviſions for the 
eaſe and relief of debtors who ſhall be willing to ſatisfy their 
creditors to the utmoſt of their power; 1 is ENACTED, 
That no ſheriff), under-ſheriff, bailiff, ſerjeant at mace, or 
«© other officer or miniſter whatſoever, ſhall at any time or 
times hereafter convey or carry, or cauſe to be conveyed 
or carried, any perſon or perſons by him or them arreſted, 
or being in his or their cuſtody by virtue or colour of any 
action, writ, proceſs, or attachment, to any tavern, ale- 
** houſe, or other publick victualling or drinking houſe, or 
to the private houſe of any ſuch officer or miniſter, or of 
any tenant or relation of his, without the free and volun— 
& tary conſent of the perſon or perſons ſo arreſted or in 
* cuſtody; nor charge any ſuch perſon or perſons with any 
* ſum ot money for any wine, beer, ale, viduals, tobacco, 
or any. other liquor or things whatſoever, ſave what he, 
ſhe, or they ſhall call for, of his, her, or their own free 
accord; nor ſhall cauſe or procure him, her, or them, to 
call or pay for any ſuch liquor or things, except what he, 
„ ſhe, or they ſhall particularly and freely aſk for; nor ſhall 
demand, take, or receive, or cauſe to be demanded, taken, 
« or received, directly or indirectly, any other or greater 
*« {ym or ſums of money than is or ſhall be by law allowed 
& to be taken or demanded for any arreſt or taking, or for 
„ detaining, or waiting till the perſon or perſons ſo arreſted 
or in cuſtody ſhall have given an appearance or bail, as 
the caſe ſhall require, or agreed with the perſon or per- 
ſons at whoſe ſuit or proſecution he, ſhe, or they ſhall 
« be taken or arreſted, or until he, ſhe, or they ſhall be 
e ſent to the proper gaol belonging to the county, riding, 
« divifion, city, town, or place where ſuch arreſt or taking 
„ ſhall be; nor ſhall exact or take any reward, gratuity, or 
© money for keeping the perſon or perſons fo arreſted or in 
« cuſtody out of gaol or priſon; nor ſhall carry any fuch 
*« perfon to any gaol or priſon within four and twenty 
hours from the time of ſuch arreſt, unleſs ſuch perſon 
or perſons fo arreſted ſhall refuſe to be carried to ſome 
** fafe and convenient dwelling-houſe of his, her, or their 
on nomination or appointment, within a city, borough, 
5 | | « CQre 


Wy. 


« 


* 
* 


* 
* 
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corporation, or market town, in caſe ſuch perſon or per- 
ſons ſhall be there arreſted; or within three miles from 
the place where {uch arreſt thall be made, if the ſame ſhall 
be made out of any city, borough, corporation, or mar- 
ker town, fo as ſuch dwelling-houie be not the houſe of 


the perſon arreſted, and be within the county, riding, 


diviſion, or liberty, in which the perſon under arreſt was 
arreſted; and then and in any ſuch caſe it thall be lawful 
to and for any ſuch ſheriff, or other officer or miniſter, 
to convey or carry the perion or perſons fo arreſted, and 
refuſing to be carried to ſuch ſafe and convenient dwel- 


{ ling-houle as aforclaid, to ſuch gaol or priſon as he, ſhe, 


or they may be ſent to by virtue of the action, writ, or 
procels againſt him, her, or them.“ 


+ Se. 13. By 32. Geo. 2. c. 28. ſ. 2. it is further enacted, Nor may offi 


That no ſheriff, under-ſheriff, bailiff, ſerjeant at mace, or 
other officer or perſon, ſhall at any time or times here- 


after, take or receive any other or greater ſum or ſums for priſoner, more 
one or more night's lodging, or for a day's diet, or other than ſhall be 
expences of any perſon or perſons under arreſt, on any allowed. 


writ, action, attachment, or proceſs, other than what ſhall 
be allowed as reaſonable in ſuch caſes by ſome order or 
orders already made, or which ſhall hereafter be made by 
the juſtices of the peace at ſome general or quarter ſeſſions 
which ſhall be held for the county, riding, diviſion, city, 
town, or place where ſuch arreit or taking ſhall be, who 
are hereby authorized and required, with all convenient 
expedition, to make ſome ſtanding order or orders for 
aſcertaining ſuch charges and expences within their re- 
ſpective counties, ridings, diviſions, cities, towns, and 
juriſdictions, if the ſame hath or hays not already been 
there made; and if any ſuch order or orders hath or have 
been there already made, ſuch juſtices tor the time being, 
at their reſpective general or quarter ſeſſions, are hereby 
authorized and requited to vary or alter the ſame, from 
time to time, as they ſhall ſee occaſion ; and alſo are here- 
by required to cauſe a copy of every ſuch order, and of 
every variation or alteration thereof, ſigned by the clerk 
of the peace of every ſuch county, riding, diviſion, city, 
town, or place reſpectively, to be put and kept up in ſome 
conſpicuous place in the ſeſſions houſe, or ſome other 
proper place, of every ſuch reſpective county, riding, 
diviſion, city, town, or place as ſuch juſtices ſhall order, 
ſo ns the ſame may be there ſcen and examined as occaſion 


may require.” 


+ Seft. 14. By 32. Geo. 2. c. 28. f 3. And to the intent 


that no perſon may ſuffer by reaſon of his ignorance of the 


Pro- 


; * ; ; 
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Sheriffs, Ee. provifions made by this act, it is further enacted, „ That all 
to delirer e and every ſherif, under-theriff, and bailiff of any liberty, by 
+275: 1a % 3nd alſo the reſpective ſecondaries and clerk fitters in the : 
elauſes to bai. ** reſpeStive compters in Landon, and all other perſons in- Ry 
liffs, &c. « truſted with the execution of proceſs, or who thall enter + 
any actions, or make any warrant or warrants, or any a 
« writ or proceſs, in order to have the ſame executed, ſhall 3 


« deliver a printed copy of the ſeveral clauſes contained in 
ce this act relating to bailiffs, ſerjeants, and other officers 
cc and perſons who ſhall be employed under them reſpec- 
«« tively to execute any writ, procels, or attachment, or who 
« ſhall arreſt any perſon on any action which mall be en- 
<« tered, or otherwiſe, within their reſpective ſheriffwicks 
« or juriſdictions, to every ſuch hailiff, ſerjeant, officer, 
« and other perſon, and ſhall make it part of the condition 
4 of every ſecurity or bond which ſhall be given or made 
to any ſuch ſheriff or under-ſheriff, or bailiff of - any li- 
„ berty, by any bailiff, ſerjeant at mace, or other officer or 
perſon who ſhall be employed or intruſted to execute any 
„ ſuch writ or proceſs as aforeſaid under him, them, or any 
„ of them, that every ſuch bailiff, ſerjeant at mace, or 
« officer, and other perſon reſpectively, thall and will ſhew 
and deliver a copy of the ſaid clauſes to every perſon he 
« ſhall arreſt by virtue of any proceſs, action, writ, or at- 
„ tachment, or under any warrant made out thereon, and 
* carry or go with to any publick or other houſe where any 
„liquor fhall be fold ; and alſo ſhall and will permit every 
„ fſuch perſon who ſhall be ſo arreſted, or any friend of him 
% or her, o read over the ſame clauſes before any liquor, 
« meat, or victuals ſhall be at any ſuch publick or other 
_ * houſe called for, or brought to any ſuch perſon who ſhall 
« be fo under arreſt there; anò in caſe any bailiff, ferjeant 


A 
* 


—— —k 5 0 


7 & at mace, or other officer or perſon, ſhall in any reſpect 
5 « offend in the premiſes, every fuch offence, beſides the 
D | « breach of the condition of eyery ſuch ſecurity bond, ſhall 


« beaccounted and deemed a miſdemeanor in the execution 

« of the proceſs or action on which any ſuch perſon was 

« arreſted, and ſhall be puniſhable as ſuch by virtue of this 
: * act.” 


$arr ffs and + Sec. 15. By 32. Geo. 2. c. 28. . 4. it is further enacted, 
9 to al. « That every ſheriff, under-ſheriff, bailitt of any liberty, 
ow devtor> in ( gaoler and keeper of any priſon or gaol, and other perſon 


cuſtadytoſend . 2 = we” : 
hang and perſons, to whole cuſtody or keeping any one hath 


brought to been, or hereafter ſhall be arreſted, taken, commitud, Or \ 
them, victuals ( charged in execution, by virtue of any writ, proceſs, or 
and beer from « action, or attachment, hall at all times hereatter permit 
har places & and ſuffer every ſuch perſon and perſons, during his, her, 
« 21d their reſpective continuance under arreſt or in cuf- 
a a 00 tody, 


thicy hall 
think fit ; 


De Rant r 7 > 
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« tody, or in execution for any debt, damages, coſts, or 
« contempt, at his, her, and their free will and pleaſure, 
« to ſend for, or have brought to him, her, or them, at 
& ſeaſonable times in the day-time, any beer, ale, victuals, 
« gr other neceſſary food, from what place he, ſhe, or they 
« ſhall think fit, or can have the ſame; and alſo to have 
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and uſe ſuch bedding, linen, and other neceſſary things, and to have 


« as he, ſhe, or they ſhall have occaſion for and think fit, - iding wad 
ec an 


© or ſhall be ſupplied with, during his, her, or their con- e 


& tinuance under any fuch arreſt or commitment, without 
« purloining or detaining the ſame, or any part thereof, or 
« inforcing or requiring him, her, or them, to pay for the 
« having or uſing thereof, or putting any manner of re- 
„ ftraint or difficulty upon him, her, or them, in the uſing 


« thereof, or relating thereto ;. and no ſuch priſoner or pri- 


« foners ſhall pay any thing in reſpect thereof to any ſuch 
« ſheriff, under-theriff, bailiff of any liberty, gaoler, keeper, 
or other perſon as aforeſaid.” 


Vor. I. D d CHAP- 
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RETURNING FROM TRANSPORTATION. 40 

| Tranſporta- + ect. 1. BY + Geo. 1.c. 11. ſ. 1. All offenders convicted th 
tion ro Ame- |» of grand or petit larceny, or any other telo. 18 

% © nious taking, except the buying or receiving ef ſtolen 66 

« goods, whoſe crimes are vin the benefit of clergy, and for « 

« which they are liable only to be burned in the hand or tie 

f « whipped; and alſo all offenders whoſe crimes, on con- 00 
| «© viction, exclude them from the benefit of clergy, to _ 
| « whom his majeſty ſhall extend his royal mercy, on con- T 
| dition of /xuch traniportation, ſignified under THE GREAT 60 
„ sEAL, by one of the principal fecretaries of ſtate, ſhal! Eo 

« and may be tranſported to America for ſeven years.” T 

cc 

Seft. 2. By 4. Geo. 1. e. 11. 1. All offenders con- 40 

* « victed of knowingly buying or receiving ſtolen goods, ec 

« to whom ſuch conditional mercy ſhall be extended gene- e 

« rally, ſhall be traniported to America for the term of four— 6 

** reen years, or ſuch otiice term as {hall be made part of | 

« {ach condition,” | | 

Set. 3. By 4. Geo. 1. c. 11. ſ. 2. If any offender | tra 
« or oftendeis fo ordered to be tranſported for any term of nu 
* ſeven years or fourtcen years, or other time or times as th 

« aforeſaid, ſhall return into any part of Great Britain or 6 

„ Jreland before the end of his or their ſaid term, he or ſhe 60 

« ſo icturning as afore ſaid, ſnall be Iiable to be punithed as « 

« any perlon attainted of ſelony without the benefit of 60 

© clergy, and execution ſhall and may be awarded againſt 60 

« ſuch effender or offenders accordlagly.“ PRO VIDEO T 

NEVER HELES5S, © TI hat the king may at any time pardon, 6 

% and diſpenſe with any ſuch tranſportation, and allow of 00 

« the return of any ſuch offender or offenders from Aue— 60 
rica, upon the terms as deſcribed in the act.“ 0 


Sect, | 
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+ Se. 4. And whereas ſome felons ordered for tranſ- 
portation have already, and others may, come on {hore, 
and return to Great Britain before they have been actually 
tranſported to America, or may break gaol, or eſcape before 
ſuch tranſportation 3 it is thereupon enacted, by 6. Geo. 1. 
c. 23. ſ. 6. That if any felon or felons who ſhall be or- 
c dered for tranſportation, ſhall be afterwards at large with- 
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ein Great Britain, without ſome lawful cauſe, before the 


« expiration of the term for which ſuch felon or felons 
« was, were, Or ſhall be ordered to be tranſported, all and 
« every ſuch perſon and perſons, being thereof lawfully 
convicted, ſhall ſuffer death as in caſes of felony with- 
out benefit of clergy.” 


+ Seat. 5. And by 6. Geo. 1. c. 23. f. 7. To the intent 


that ſuch conviction may be as little trouble. as poſſible, it 


Mode of trial, 


is further enacted, ©* That ſuch offender may be tried cither. 


before juſtices of aſſize, oyer and terminer, or gaol de- 
« livery for the county, city, or place from whence he was 
ordered to be tranſported; and that the clerk of the 
s aſſize and the clerk of the peace where ſuch orders for 
_« tranſportation ſhall be made, ſhall, at the requeſt of the 
{© proſecutor, or any other in his majeſty's behalf, certify a 
« tranſcript, briefly and in few words, containing the effect 
« and tenor of every indictment and conviction of ſuch 
* man or woman, and of the order or contract for his or 
« her tranſportation, to the juſtices of aſſize, yer and ter- 
% miner, or gaol delivery, where ſuch man or woman ſhall 
© be indicted ; which ſhall, on production of it, be a ſut- 
* ficient proof of the former conviction and order for tranſ- 


* portation.”” 


+ Se, 6. By 16. Geo. 2. c. 15. IT is RECITED, © That 
many felons who had agreed, upon certain conditions, to 
tranſport themſelves, either for life, or for ſome term or 
number of years, had already, and might hereafter come on 
ſhore or return :” AND ENACTED, © That if any felon or 
© other offender already ordered, or hereafter to be ordered 
© for tranſportation, or who hath already, or hercatter ſhall 


Convicts 
tranſporting 
themiclvcs, 
&C. 


« agree to tranſport him or herſelf, on certain conditions, 


© to America, either for life or any number of years, ſhall 
be afterwards at large within any part of Great Britain, 
without ſome lawtul cauſe, before the expiration of 
„ the term for which he or ſhe were ſo ordered to be 
„ tranſported, or had ſo agreed to tranſport him or her- 
* ſelf; all and every ſuch perſon or perſons being thereof 
« lawfully convicted, ſhall ſufer death without benefit of 


- 


« clergy.” 


Dd 2 + Se, 
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+ Seft. 7. By 8. Geo. 3. c. 15. IT 1s RECITED, *© That 
offenders excluded from the benefit of clergy are frequently 
repricved by the judge who tries them, and, upon his re- 
commendation, may receive Mercy on condition of tranſ- 
portation to America ior life, or for the term of {ourtcen 
vears :” AND ENACTED, * That where, upon ſuch recom— 
© m:ndation, ſuch oflenders ſhall receive mercy as afore- 
« faid, ſignified by a principal icer2tary of ſtate to the judge 
« ſo recommending, it hall be lawful for every ſuch judge 
„ to make an order for the immediate tranſportation of 
« every ſuch offender, which ſhall be as good and effectua!, 
« and be conſidered as if the fame had been made during 
« the continuance of the aſſizes at which fuch offender 
« Was, or ſhall be convicted. But if ſuch offender ſo or- 
& dered for tranſportation ſhall be afterwards at large with— 


„in any part of Great Britain, without ſome lawtul cauſe, 


« before the expiration of the term for which ſuch offender 
« ſhall have been ordered to be tranſported, every ſuch per- 
„ fon, being thereof lawfully convicted, thall ſuffer death 
„ without benefit of clergy, and thall be tried in like man- 
« ner as other felons found at large before the expiration of 
their term.“ 


Tranſport 4 Setz. 8. But America having at length ſeparated from 


tion beyond its connection with Great Pritain, the puniſhment of felons 
the ſcas. 
Continued to 3 5 5 2 5 . : 3 
theft of June Was attended with many difficulties; and it is therefore 


1787, by 24. enacted by 19. Geo. 3. c. 74. That when any perlon in 

Geo. 3. c. 56. % Fygland or Wales inall be lawfully convicted of grand or 

Barrington ou ce petit larceny, or any other crime for which he is liable 

do be tranſported to America, ſuch perſon ſhall, if the 

* court ſhall think fit, be ordered to be traniported to any 
&« parts beyond the ſeas, whether the ſame be fituated in 
„ America or elſewhere, in ſuch and the like manner, and 
& for the ſame term, as and for which ſuch perſon is or 
& thall be liable to be tranſported to America.” 


+ Sef.g. And by 19. Geo. 3. c. 74. it is furtherenaQed, 

„hat when any 1uch perſon, who ſhall be ſo convicted, 

*© ſhall, in conſequence thereof, be ordered to be tranſperted 

« to any parts beyond the ſeas, or if his majeſty ſhall extend 

« Its mercy to any offender, convicted or attainted of any 

(a) For the © felony excluded from clergy, upon condition of (a) trauſ— 
form in which «© portation to any parts beyond the ſeas as aforeſaid, the! 
e, wee „in any fuch cafes all laws, ſtatutes, uſages, and cuſtoms 
F aa ae ted. *© now 1n force with regard to tranſportation to America, 


vice n. -. & and tlieir puniſhment tor being afterward at large within 
t. 37. * any part of Great Hritain before the expiration of the 


« ſcycral terms for which they were or..cred to be trani- 


«& POL ted; 


F 


and other offenders by tranſportation to the plantations, 


o 


Ch. 47. OFRETURNING FRO! TRANSPORTATION. 


or the {hall be adjudged guilty of felony without benefit! 
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ported, or had agreed to tranſport themſelves, and par- 


ticularly the ſeveral provitions contained in the 4. Geo. I. 


c. 11. 6. Geo. 1. c. 23. 16. Geo. 2. c. 15. and the 8. Geo. 3, 
c. 15. hall take place, and be in force and enure, witll 
regard to the traiiiportation of ſuch offenders, and with 
regard to their puniſhment for being afterwards at large 
as aforeſaid, in like manner as if the ſame had beea fe- 


pcated, and ſpecially inſerted in this act.“ 


+ Scft. 10. By 19. Geo. 3. c. 74. ſ. 27. it is alſo enafted, Labour on 


That male offenders convicted of any crime, except petit board the 


larceny, for which they are liable to tranſportation, may us. 
in hea thereof, if the Court ſhall think fit, be punithed by 
being kept on board ſhips or veſſels, (commonly called 

the hulks) and employed in raifing ſand, foil, or gravel 

from the river Thames, c. Sc. for {ach term, not leſs 

than one year, nor exceeding five years. Or, in caſe ſuch 
offender ſhall be liable to be tranſported for fourteen 
years, not exceeding ſeven years, as the Court ſhall think 

fit to order and adjudge.“ | 


+ Set. 11. By 19. Geo. 3. c. 74. f. 28. it is alſo enacted, 
That where any male offender hall be lawtully convicted 
of any robbery, or other felony without benefit of clergy, 
and mercy, notiſied in writing by a ſecretary of ſtate as 


aforeſaid, ſhall be extended to ſuch offender, upon con- 


dition of being kept to hard labour during any ſpecified 
term, ſuch mercy may be allowed in the ſame manner 
as if there was a conditional pardon under the great ſcal, 
and the Court (a) may and ſhall order ſuch offender to be (4) Vide the 
kept to hard labour as aforeſaid, for the time ſpecified in: 
the notification from the ſecretary of ſtate.” | 
+ Seck. 12. By 19. Geo. 3. c. 71. it is further e, *. Þ. 7 hnec 
That if any perſon who hath been ordered to hard ae 
inſtead of tranſportation, ſhall break from the cuſtody of death upon 
the Kccpers, or eſcape, they ſhall be puniſhed by an ad- thoſe who be- 
dition of three years to the term for which he or ſhe, at ing ordered to 
the time of his ar her breach of priſon, or eſcape, was 1 1 

; . 2 255 tead of 
ſubject to be confined; and if ſuch perſon ſo puniſhed by being capitally 


ſuch addition to the term of confinement, ſhall afterwards punithed, in 


be convicted of a ſecond eſcape or breach of priſon, he any of the 
places of con- 


hnement 


we. 2” 
of clergy. mentioned 1n 


the act, ſhall break from their keepers or eſcape. But as this part of the act was never 
czrricd into execution, the inſertion of it is omitted. 
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Or RETURNING PRO TRANSPORTATION. Bx. 1 


+ Set. 13. But from the difficulty of immediately finding 
proper places, beyond the ſeas, for the purpoſes of tranſporta- 
tion; and it being found impracticable to carry all the pro- 
viſions of the 19. Geo. 3. effectually into execution ; it is 
enacted by 24. Geo. 3. ſet. 2. c. 50. which has continuance 
to the iſt June 1787, That where offenders ſhall be con- 
vided at the aſſizes or ſeſſions in the manner and under 
the cucumitances before mentioned (ſet forth more at large 
under title TRANSPORTATION at the end of Chapter 33, in 
the ſecond Book) © of offences for which ſuch offenders ſhall 
ebe liable to be tranſported, &c. it ſhal} and may be lawful 
* for the court to order and adjudge, that ſuch offenders fo 
convicted ſhall be tranſported beyond the ſeas for any 
term of years not exceeding the number for which they 
are liable to be tranſported. And that in every ſuch cafe 
it {hall and may be lawful for his majeſty, by and with 
4e the advice of his privy council, to declare and appoint 
„ to what place or places, part or parts beyond the cas, 
either within his majeſty's dominions, or. elſewhere out 
* of his majeſty's dominions, tuch felons or other offenders 
& {hall be conveyed or tranſported.” 


+ Sc, 14. And by 24. Geo. 3. c. 56. ſ. 5. it is further 
enacted, “ That if any offender who ſhall be fo ordered, by 
any ſuch Court as aforeſaid, to be tranſported beyond the 
„ {cas, or who ſhall agree to tranſport himſelf or herlelf, 
on certain conditions, either for life or any number of 
years, to any ſuch place or places, part or parts, as ſhall 
& be appointed by his majeſty, in manner aforeſaid, ſhall 
& be afterwards at large in Creat Brituin or lrel.nd, without 
„ ſome lawful cauſe, before the expiration of the term for 
„ which ſuch offender or offenders ſhall have been ordered 
to be tranſported beyond the ſeas, or ſhall have ſo agreed 
6 to tran{port himſelf or herſelf as aforeſaid, every ſuch 


convicted, thall ſuffer death without benefit of clergy.” 


+ Scat. 15. By 25. Gec. 3. c. 45. it is further enacted, 
„hat when any perſon or perſons ſhall be lawfully con- 
„ viced, before any Court competent for the trial of crimes 
« in Scotland, of any offence for which the puniſhment of 


«+ tranſportation may be infficted, the Court may adjudge 


„ {ſuch perſon or perſons to be tranſported beyond the ſeas, 
in like manner as is now in uſe; and his majeſty, by and 
« with the advice of his privy council, may declare and ap- 
« point what place or parts beyond the feas, either within 
« his majeſty's dominions, or elſewhere out of his dom. 
„ anions, ſuch offenders hall be conveyed or tranſported.” 


S. 


ES e ollender being at large as aforeſaid being thereof lawfully 
5. lupra. 


. 
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. Se. 16. And by 25. Geo. 3. c. 45. it is alſo further Gand judges 
enacted, © That when his majeſty ſhall extend his mercy to in Rags 
any offender under ſentence of death in Scatland upon condition ; 
« condition of tranſportation, ſignified by one of the prin- 

« cipal ſecretaries of ſtate, it ſhall be lawiul for any Court, 
„having authority, to allow ſuch offender the benefit of a 
© conditional pardon, and (except in cates where fuch of- 
« fender ſhall be authorized by his majeſty to tranſport 
« himſelf) to order the ſame in the manner the act de- 


66 ſcribes.“ 


+ Sec. 17. By 25. Geo. 3. C. 46. it is further enacted, to ſuch places 
« That if any offender in Scotland be ordered for tranſporta as his majeſty 
& tion, and ſuch order cannot be conveniently executed, all «Ppouit, 
« with reſpect to the place in ſuch order mentioned, it ſhall 
© be lawful for any two or more of the judges of TH: 

„ coURT OF JUSTICIARY to order that ſuch offender ſhall 
« be tranſportèd to any other part beyond the ſeas which 
65 ſhall have been appointed by his majeſty as aforeſaid.” 


+ Seff. 18. And by 25. Geo. 3. c. 46. 1. 3. it is enacted, 
« That if any offender or offenders who ſhall be fo ordered 
* by ſuch Court as aforeſaid to be tranſported beyond the 
* ſeas, or who ſhall agree to tranſport himſelf or hericlt, on 
« certain conditions, as aforeſaid, or who ſhall be fo crdered 
„ by two judges of THE JUSTICIARY, ſhall be afterwards at 
large in Great Britain or Ireland, without ſome lawful 
« cauſe, before the expiration of the term for Which ſuci: 
* offender ſhajl have been ordered to be tranſported beyond 
« the ſeas, or ſhall have fo agreed to tranſport himtelf 


or herſelf, or ſhall have been fo ordered by two juſtices of 


© THE COURT or JUSTICIARY as atorefaid ; every ſuch 
« offender, on being thereof lawfully convicted, ſhall ſuffer 
death as in caſes of felony without the benefit of the 
© clergy by the law of England; and fuch offender being 
found at large in Scotland may be tried there before any 
court of competent juriſdiction for the trial of the original 
„ oftenge.” | | | 


Upon theſe ſtatutes the following determinations have 
veer made. | 


+ See. 19. That if an act of parhament direct that an gy au the 
oflender ſhall be tranſported without ſay ing to what place, judges, on a 
it ſhall be underſtood to the place where corivicts are, at the _ 8 
jim ac merlv e y Ba- 
ume, legally tranſported, as formerly to Amprica, and now e ee 


to Botany Bay. Fuflice. 
1 d 4 Sect. 
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Aickle's Caſe, 
Caſes C. L. 


303». 


Old Bailey, 
1785. 


Maximilian 
Miller's Caſe, 
Caſes EE L.69. 


Patrick Me- 
dan's Cale, 

Caſes C. L. 
197. 


Bath's Caſe, 
Caſes C. L. 
543. 


Or RETURNING FROM TRANSPORTATION. BE. I. 


Sect. 20. T hat the Daily Book of a priſon in which 
commitments and diſcharges are entered, is good, and in- 
deed the beſt evidence to prove the day from which tle 
time of tranſportation takes place. 


+ Sec. 21. That if a convict, on his trial for returning 


from tranſportation before his time was expired, confeſs the 
fact and acknowledge that he is the man, the Court will 
record ſuch confeſſion, but that otherwiſe the record of the 
conviction muſt be produced, and evidence given of his 
identity. | 


+ Se. 22. That if a convict be ſentenced. to tranſ- 
portation for ſeven years, and receive a {ian manual promiling 
him a pardon. © on condition of his giving a ſecurity to 
«« traniport himſelf during that period within fourteen 
days,“ and on his giving ſuch ſecurity is diſcharged from 
priſon, but neglect to traniport himſelf within the fourteen 
days, he cannot be indicted for being unlawtully found at 
large before the term for which he received ſentence of trant- 
portation had expired; for the fign manual and the recog- 
nizance entered into in conſequence of it are good evidence 
that he was /awf/ly at large, although he had not ſubſtan- 
tially performed the condition on which the promiſe of par- 
don was granted. | 


+ SA. 23. Thatapriſoner convicted of a capital crime, 
whole ſentence is reſpited during the king's pleaſure, and 
who, on having received a pardon on condition of tranſ— 
portation for lite, is afterwards found at large in Great ÞBri- 
tain without lawful cauſe, ſhall, on his being indicted for 
returning from tranſportation and acquitted, be referred 
back to his original ſentence. 


+ Sec. 24, It is alſo decided, that ſentence of tranf: 
portation may be a ſecond time paſſed upon a priſoner, al- 
though the time for which he before received ſentence of 
tranſportation be unexpired, 


CHAP- 


mum” 
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CHAPTER THE FORTY-SEVENTH 


CONTINUED. 


O F 
TAKING a REWARD 
| 8 | 
RESTORE STOLEN GOODS. 


4824.1. BY 4. Geo, 11. c. 1. ſ. 4. IT Is RFCITED,® That re * 


there are ſeveral perſons who have ſecret ac- ing rewards 
quaintance with felons, and who make ir their butineſs to for helping ts 
help perſons to their ſtolen goods, and by that means gain 1215 2 
money from them, which is divided between them and the . 
felons, whereby they greatly encourage ſuch offenders ;* 
and therefore ENACTED, © I hat wherever any perſon 
« taketh money or reward, directly or indirectly, under 
« pretence or upon account ct helping any perſon or per- 
ſons to any ſtolen goods or chattels, every ſuch perſon ſo 
„taking money or reward as aforeſaid, (unleſs ſuch per- 
« fon doth apprehend, or cauſe to be apprehended, fuch 
„ felon who ſtole the ſame, and cauſe ſuch felon to be 
* brought to his trial for the fame, and give evidence againſt 
him) ſhall be guilty of felony, and ſuffer the pains and 
„ penalties of felony, according to the nature of the felony 
„committed in ſtealing ſuch goods, and in ſuch and the 
„ fame manner as if ſuch offender had himſelf ſtole ſuch 
goods and chattels, in the manner, and with ſuch circum-. 


„ ſtances as the fame were ſtolen.“ 


+ Se. 2. By 6. Geo. 1. c. 23. 1. q. 17 1s RECITED, proſccutingte 
« That the practice of taking money to help perſons to conviction any 
their ſtolen goods, and ſharing it with the iclons, is ſtill perſon for ak- 
continued in defiance of the laws, and to the encouragement ing ® reward 
of felons:“ and therefore ENACTED, „% "That whoever oo i 
« ſhall diſcover, apprehend and prolecute to conviction of mall be 
felony without benefit of clergv, any perſon or perſons tled to 40l. 

« for the faid offence of taking money or other reward, di- 4 Geo. 1. 
«« rectly or indirectly, to help any perſon or perſons to their“ CO 
5 ftolen goods, (ſuch offender not having apprehended the 
„ tclou who ſtole the fame, and brought him or her to trial 

"* To 


A 
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DPrinkwater's 
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Or TAKING A REWARD, &c. Bk. I. 


„ for the fame, and given evidence againſt him or her as 
required by law) thal! be entitled to a reward of forty 
pounds for every ſuch offender ſo convicted as aforeſaid, 
* and ſhall have the like certificate and like payments 
*© made without fee or reward as any perſon or perſons may 
„bs intitled unto for the apprehending, proſecuting and 
« convicting of highwaymen by any law or laws for that 
„ purpole.” | 


+ Sec. 3. It ſeems to have been doubted, whether a 
perfon who receives money as a reward for helping another 
to ſtolen goods, can be proſecuted on the above ſtatutes un- 
til the principal felon has been convicted. 
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CHAPTER THE FORTY-SEVENTH 


CONTINUED. 


o F 
ADVERTISING a REWARD 


FOR THE + 


RESTORATION or STOLEN GOODS. 


Y 25. Geo, 2. g. 36. 1T 18s RECITED, “ That Perſon adver» 
„the advertifing a reward with no queſtions aſked, tiſing a re- 

PF , ward for re- 
tor the return of things which have been loit or ſtolen, turn of thines 
is one great cauſe and encouragement of thefts and ftolen or loft 
robberies ;”” and therefore ENACTED, That any perſon &c. 
„publicly advertiſing a reward with no queſtions aſked, 
for the return of things which have been ſtolen or loſt, 

* or making uſe of any words in ſuch public advertiſc- 

ment, purporting that ſuch reward ſhall be given or 

paid without feizing or making enquiry after the perſon 

* producing ſuch thing fo ſtolen or loſt, or promiſing or 
„offering, in any fuch public advertiſement, to return to 

any pawnbroker, or other perſon, who may have bought 

* or advanced money by way of loan upon ſuch thing ſo 

** ſtolen or loſt the money ſo paid or advanced, or any other 

* ſum of money or reward for the return of ſuch thing, 

* and any perſon printing or publihing ſuch advertite- _ | 

„ ment, ſhall reſpectively forfeit t',> ſum ot fifty pounds for ©? . _ 
every ſuch oftence to any perton who will tus for the ae en 
% ſame.” 8 
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CHAPTER THE FORTY-SEVENTH. 
CONTINUED. 
o F 
BUYING STOLEN GOODS. 


HE offence of buying and receiving ſtolen goods may 
be conſidered, | 


1. As to the buying and receiving ſtolen goods in general. 


2. As to the buying and receiving ſtolen lead, iron, pew- 
ter, &c. 


5 As th jo buying or recciving jewels obtained by bur- 
glary or robbery. | 


4. As to the buying or receiving ſores, &c. from ſhips 
by bumb-boats. 


As to THE FIRST POINT, vg. The buying and receiving 
ſtolen goods in general. | 


Buyers of ſto- + Sec. 1. By 3. Will. & Mary, c. 9. ſ. 4. 1T 1s RECITED, 
len goods re- (That thieves and robbers are much encouraged to commit 
e vey aro ſuch offences, becauſe a great number of perſons make it their 
trade and buſineſs to deal in the buying of ſtolen goods ;” 
and therefore ENACTED, That if any perſon or perſons 
„ ſhall buy or receive any goods or chattels that - ſhall be 
4 feloniouſly taken or ſtolen from any other perſon, know- 
« ing the fame to be ſtolen, he or they ſhall be taken and 
& deemed an acceſſary or acceſſaries to ſuch felony after 
<« the fact; and ſhall incur the ſame punithment, as an ac- 
* ceſſary or acceſſaries to the felony after the felony com- 
« mitted.“ | 


Sect. 2. By 1. Ann. ft. 2. c. 9. f. 2. 1T 1s RECITED, 
& That buyers and receivers of ſtolen goods do oftentimes 
convey away and conceal the principal felons, ſo that they 
cannot be convicted of ſuch principal felony, and thereby 
ſuch buyers and receivers have eſcaped all manner of 

| puniſh- 


Ch. 47. Or BUYING STOLEN GOODS. 


puniſhment, which hath greatly encouraged the buying and 

pores of ſuch itolen goods :** tor remedy whereof 11 18 
ENACTED, That it ſhall and may be lawful to proſecute and 
« puniſh every ſuch perſon and perſons buying or receiving 
« any ſtolen goods, knowing the ſame to be ſtolen, as for 
ca miſdemeanor, to be puniſhed by fine and impriſon- 
% ment, although the principal felon be not before con- 
© victed of the aid fe! ony, which ſhall exempt the of- 
© fender from being puniſhed as accetlary, if the principal 
« ſhail be afterwards convicted.“ 


t Sen z. By; Ann. c. 31. 1. 5. iT 1s RECITE Phat 
felons are much encouraged to commit {ſuch burglaries and 
telonies, becauſe a great n re of perſons make it a trade 

to receive and buy of the faid felons the goods ſo by them 
felonioufly taken, and al ſo do make it thei ir buſineſs to har- 
bour and nba the ſaid offenders after the {aid facts, 
knowing the ſaid felonies and burglaries to have been by 
them committed: and therefore EN ACTED, „ That if 
« my perſon or perſons ſhall receive or buy any goods or 
„ chattels that ſhall be felomouſly taken or ſtolen from 
any other perſon, Knowing the tame to be ſtolen, 
or ſhall receive, harbour, or conceal, any burglars, 
felons, or thieves, knowing them to be {o, ſhall be 
taken and received as acccilary or acceilarics to the ſaid 
* felony or felonies; and being of either of the ſaid of- 
* fences legally convicted, by the teſtimony of one or more 

credible witneſles, ſhall £ ſuffer and incur the pains of death 
as a felon convict.” 5 


La) 
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* 


Lay 


4 


- 


« 
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* 


* 


o 


* 


any ſuch principal felon cannot be taken, ſo as to be 
proſecuted and convicted for any ſuch offence, yet never- 
theleſs it ſhall and may be lawful to proſecute and 
uniſh every ſuch perſon and perſons buying or receiving 
any goods ſtolen by any ſuch principal felon, knowing 
the ſame to be ſtolen, as for a miſdeameanor, to be pu- 
niſhed by fine and impriſonment, or other ſuch corporal 
puniſhment as the Court ſhall think fit to inflict, although 
the principal felon be not before convict of the ſaid fe- 
lony, which ſhall exempt the offender from being puniſh- 
ed as acceſſary, if ſuch principal felon {ſhall be atterwards 
taken and convicted.” 


+ Set og. BY 4. Geo. 1. c. 11. f. 1. con- 
victed of buying and receiving ſtolen goods, knowing 
them to be ſtolen, may be tranſported for fourtecn 
years.“ 


+ Sec, 
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ſtolen goods 
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nithed, where 
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felon 18 NOT 
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Buyers and 
Yeccivers of 
ſtolen goods 
made accenas- 


12 Q, 
& EIS 7 C. 


7 Se.. 4. By CE Ann. c. 31. f. 6. provided, 66 That if If principal 


felon cannot 
be taken, ac- 
ceſſary to be 
tried as for a; 
miſeemeancr. 


414 Or BUYING STOLEN GOODS. Bx. I. 


Ga) Rex uv. f Sc. 6. It has been determined, that neither the re- 

Baviſon, ceiving of moncy (a) nor bank notes (5), knowing the ſame to 

. be ſtolen, are within the above ſtatutes, for they are neither 
IA. goods, wares, nor merchandizes.“ | 


Rex w. Wild, + Sect. 7. And it has been determined, that if the prin. 
dtra. 57. Cipal is convicted, the acceſſary cannot be tried for the mi- 
demeanor on theſe ſtatutes. | 
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CHAPTER THE FORTY-SEVENTH 


CONTINUED. 


O F 


RECEVING STOLEN LEAD, IRON. &c. 


AS to THE SECOND POINT, v:z. The offence of buying 
and reeciving ſtolen lead, iron, &c. | 


+ Seck. 1. By 29. Geo. 2. c. 30. 1T 1s RECITED, © That Buyere er re- 
the pernicious practice of ſtealing lead, iron, copper, brals, ceivers Know- 
bell-metal and folder fixed to, or lying or being in or up- ing, Kc iranf- 
on houſes, out-houſes, mills, warehouſes, workſhops, and en oy 
other buildings, areas, vaults, yards, gardens, orchards, or 3 
other places; and alto the ſtealing of ſuch materials from 
ſhips, barges, lighters, boats, and other veſſels and craft, up- 
on navigable rivers, in ports of entry or diſcharge, creeks 
and docks belonging thereto, and alſo from off wharis, 
keys and other places, is become a great and notorious evil, 
by reaſon of the difficulty in apprehending and convicting 
the thieves, and the {till greater difficulty of diſcovering 
and convicting the buyers or receivers thereof; Which 
buyers or receivers are the principal cauſe of the commiſſion 
of ſuch thefts : and in regard that the ſaid offences are com- 
mitted in ſuch cloſe and clandeſtine manner, that there can 
be no witneſs or witneſſes to the fame, but ſuch who is 
or are partakers of the offence : and whereas it the buyers 
and receivers of lead, iron, copper, braſs, bell-metal or 
folder, knowing or having reaſonable cauſe to ſuſpect the 
fame to be ſtolen, or unlawfully come by, were made 
original offenders, and punithable independeut of the ap- . 
prehenſion and conviction of the thief; and if the ap- 
prehending, profecuting, and convicting the offenders in 
both kinds were rendered more eafy and ſpeedy; it might 
more effectually tend to the diſcovery and tuppreſhon of 
and for remedy thereof #NACTED, 

Phat every perſon who ſhall buy or receive any lead, 
* jron, copper, brat:, bell metal or folder, knowing the 


1 
lame 


Or RECEIVING STOLEN LEAD, &c. P. 1. 


fame to be unlawfully come by, or ſhall privately buy 
& or receive any ſtolen lead, iron, copper, brafs, bell- metal 
« or ſolder, by fuſfering any door, window or ſhutter to 
be left open or untaſtened between ſun- ſetting and ſun- 
„ riting for that purpoſe, or thall buy or receive the tame, 
or any of them, at any time in any clandeſtine manner 
« from any perſon or perſons whatſoever, ſhall, being 
ce thereof convicted by due courſe of law, although the 
„e principal felon or felons has not or have not been con— 
% vided of ſtealing the tame, be tranſported for tfourtcen 
years to any of his majeſty's colonies or plantations in 
America, according to the laws in force for the tranſpor- 
„% tation of felons.” 


aue + Sect. 2. By 29. Geo: 2. © 30, [. 2. it is further en- 
of ſuſpicion, acted, “„ hat it ſhall and may be lawful for any one jul- 
Juſtice to il- „ tice of the peace, upon complaint made to him upon 
e me „ oath by any credible perſon, that there is cauſc to ſuſ- 

; „ pect ſtolen lead, iron, copper, braſs, bell-metal or folder, 


« is concealed in any dwelling-houſe, out-houſe, yard, 


garden or other place or places, by warrant under his 
* hand and ſeal, to cauſe every ſuch dwelling-houſe, out- 
„ houſe, yard, garden and place to be ſearched in the day- 
« time; and if any lead, iron, copper, braſs, bell-metal 
« or ſolder, ſuſpected to be ſtolen, ſhall be found therein, 
„to cauſe the fame, and the perſon or perſons in whole 
„ houſe, out-houſe, yard, garden or other place the fame 
„ ſhall be found, to be brought before any two or more 
„ juſtices of the peace for the fame county. city, riding, 
« iviſion, liberty or place; and if the ſaid perſon or 
“ perſons ſhall not give an account, to the ſatisfaction of 

„ {uch juſtices, how he, ſhe, or they came by the ſame; 
& or ſhall not, within ſome convenient time to be ſet by 
cc the {aid juſtices, produce the party or parties of or from 
4% whom he, ſhe, or they, bought or received ſuch ſtolen 
&« lead, iron, copper, braſs, bell- metal, or folder ; that then 
& the ſaid perſon or perſons ſo offending ſhall be deemed 
& and adjudged guilty of a miſdemeanor.“ 4 


SuſpeRcd © + Seck. 3. By 29. Geo. 2. c. 30. ſ. 3. it is further en- 

perlons, in the acted, “ That every conſtable, headborough or tithing- 

night-tine, „ man, in every county, city, town corporate, or other 

, ?PPT2- 66 place where they ſhall be officers, and every beadle 
enged, &c „ .: . . 3 ; 

within his ward, parith, or diſtrict, and every watch- 

„ man, during ſuch time only. as he is on his duty, ſhall 

«and may apprehend, or cauſe to be apprehended, all 

« and every perſon or perſons who may reaſonably be 

e ſuſpected of having or carrying, or any ways convey- 

ing, at any time after ſun-iciting and before ſunriſing, 

2 any 


0 


ch. 47. Or RECEIVING STOLEN LEAD, &c. 
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any lead, iron, copper, braſs, bell-metal or ſolder ſuſ- 
pected to be ſtolen or unlawfully come by; and the 
ſame, together with ſuch perſon or perſons. as ſoon as 
conveniently may be, to convey or carry before any two 
or more juſtices of the peace for the county, city, 
riding, diviſion, liberty, or place aforeſaid; and if the 
perſon or perſons ſo apprehended conveying any ſuch 
lead, iron, copper, braſs, bell-metal or folder, ſhall not 
produce the party or parties from whom he, ſhe, or 
they bought or received the fame, or fome other credi- 
ble witneſs to depoſe upon oath the faie or delivery of 
the faid lead, iron, copper, braſs, bell-metal or folder 
(which oath any ſuch juſtices are hereby impowered to 
adminiſter), or ſhalt not give an account, to the ſatisfac- 
tion of any two or more of ſuch juſtices, how he, ſhe, or 
they came by the ſame, that then the ſaid perſon or per- 
ſons ſo apprehended ſhall be deemed and adjudged guilty 


cf a miſdemeanor. ”? 


+ Sect. 44 By 29. Geo. 2. c. 30. ſ. 4. it is further In which 
enafted, ©** That where any perſon or perſons ſhall be caſes, mate- 
convicted of either of the miſdemeanors aforeſaid, it rials to be de- 


ſhall and may be lawful for any two or more of ſuch 


juſtices to cauſe ſuch lead, iron, copper, braſs, bell- Hardens, &c. 


metal or folder, to be depoſited in the hands of the 
churchwardens and overſcers of the poor of the place 
where ſuch lead, iron, copper, braſs, beil-metal or ſol- 
der were found, or in any other convenient place, for 
any time not exceeding thirty days ; and in the mean 
time to order the ſaid churchwardens and overſeers of 
the poor, or one of them, in all and every of the pa- 
rithes within the bills of mortality, to inſert an ad- 
vertiſement in ſome public paper, and in every other 
pariſh or place to cauſe notice to be given by ſome 
public cryer, and by fixing on the church or chapel 
door notice deſcribing ſuch lead, iron, copper, braſs, 
bell-metal or ſolder, and where the fame fhall be ſo de- 


poſited, to the end that perſons having loit fuch lead, 


iron, copper, braſs, bell-metal or folder, may come 
and claim the ſame, or any reputable perſon on tiecir 
behalf; and in caſe any perſon or perſons can prove 
their property to the ſaid lead, iron, copper, braſs, bell- 
metal or ſolder, upon oath, to the ſatisfaction of any jp 


two or more of ſuch juſtices of the peace for ſuch coun- perty, ts tiave 
ty, city, riding, divifion, liberty or place, that then ſuch them. 


Juſtices ſhall order reſtitution of ſuch lead, iron, cop— 
per, braſs, bell-metal, or ſolder, to the owner or owners 
thereof, after paying the reaſonable charges of removing, 
depoſiting and giving public notice of the ſame; and 
Vol, . Ee * 
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Perſon v 
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ſuch mate 
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in ſuſpecte 
cale ſtop, &c. 


Or RECEIVING STOLEN LEAD, &. Bk. I. 


& jf at the end of the ſaid thirty days no perſon or per- 
«* ſons ſhall come and prove his, her, or their property, 
© nor any reputable perſon, on his or their behalf, 
& to ſuch lead, iron, copper, braſs, bell-metal or ſolder, 
„ the ſame to be ſold for the beſt price that can reaſona— 
* bly be had; and after deducting the charges as aforeſaid, 
„one moiety of the money arifing from ſuch fale to be 
„ given to the perſon or perſons who ſhall apprehend the 
« party or. parties guilty of the miſdemeanors afore-men- 
& tioned, or either of them; and the other moiety thereof to 
the poor of the pariſh where ſuch offence ſhall be com- 
«. mitted (if it is known where), or elſe where ſuch convic- 
ce tions ſhall be made.” 


9 
+ Sz. . By 29. Geo. 2. c. 30. ſ. 5. it is further 


enacted, © That every perſon to whom any lead, iron, 
bs copper; braſs, bell-metal or folder ſhall be brought and 
offered to be ſold, pawned or delivered, ſhall and is hereby 
« 1mpowered and required (there being reaſonable cauſe to 
« ſuſpect that ſuch lead, iron, copper, braſs, bell-metal or 
« folder, was ſtolen or unlawfully come by) to apprehend, 
« {ecure, and carry before a juſtice of the peace for the 
„ county, city, riding, diviſion, liberty or place where the 
« ſame ſhall be ſo brought or offered (having it in his or. 
«© her power ſo to do), the perſon or perſons ſo bring- 
ing or offering the ſame, together with ſuch lead, iron, 
« copper, braſs, bell-metal or ſolder ; and ſuch perſon or 
« perſons ſo apprehended thall be dealt with, and ſuch 
« lead, iron, copper, braſs, bell- metal or ſolder, ſhall be 
* depoſited and diſpoſed of in the ſame manner as if he, 
<« ſhe, or they had been apprchended by the conſtable, 
© headborough, tithingman, beadle or watchman, as afore- 


** ſaid; and it it ſhall appear upon the oath of any perſon, 


„ notwithſtanding ſuch perſon or perſons was or were 


concerned in the ſtealing the fame, if corroborated with 


„ other credible circumſtances, to the ſatisfaction of two 
or more juſtices of the peace for the county, city, ri— 
« ding, diviſion, liberty or place, where the ſame ſhall 
<« be ſo brought or offered as aforeſaid, that there was 
« reaſonable cauſe to ſuſpect ſuch lead, iron, copper, brals, 
e hell-metal or ſolder, was ſtolen or unlawtully come by, and 
«© that the perſon or perſons to whom ſuch lead, iron, copper, 


„ braſs, bell-mctal or folder, was fo brought, or offercd, 


© did not (having it in his, her, or their power fo to do) 
* apprehend, ſecure and carry before a 3 ra of the peace 
« as aforeſaid, the perſon. or perſons who ſo brought or of- 
* fered the ſame, that then the perſon or perſons to whom 
ce ſuch lead, iron, copper, braſs, bell-metal or ſolder was fo 
4 brought or offered, ſhall be decmed and adjudged guilty of 
® miſdemeanor.”  _ | 

+ Sed, 


Ch. 479. Or RECEIVING STOLEN LEAD, &e. 


+ Se. 6. By 29. Geo. 2. c. 30. 


acted, “ That every perſon deemed and adjudged guilty 
cc 


« 
40 
cc 


of a miſdemeanor, in having in his, her, or their 


oſſeſſion, any lead, iron, copper, braſs, bell- metal or accounting 


ſolder, ſuſpected to be ſtolen, - or unlawfully come by, ſatisfactorily 
for the ſame, 


to forfeit, &. 


and not producing the party or parties of whom he, 


« ſhe, or they bought or received the fame, nor giving a 


cc 
« 
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ſatisfactory account how he, ſhe, or they came by the 
ſame, or in having, carrying, or conveying of lead, iron, 
copper, braſs, bell-metal or folder, ſuſpected to be ſto- 
len or unlawfully come by, and not producing the 
party or parties from whom he, ſhe, or they bought or 
received the ſame, nor any credible witnets to depoſe 
upon 'oath the ſale or delivery thereof, nor giving a 
ſatisfactory account how he, ſhe, or they came by the 
ſame (as the caſe ſhall be), ſhall, for —_ ſuch miſ- 
demeanor, forfeit for the firſt offence the ſum of forty 
ſhillings, and for the ſecond offence the ſum of four 
pounds, and for every ſubſequent offence the ſum of 
fix pounds ; and that every perſon deemed and adjudg- 
ed guilty of the miſdemeanor of neglecting to appre- 
hend, ſecure, and carry before a juſtice of the peace the 
perſon or perſons (having it in his, her, or their power 
ſo to do) who brought or offered to ſell, pawn or de- 


liver any lead, iron, copper, brafs, bell-metal or folder 


(as the caſe ſhall be) ſuſpected to be ſtolen or unlawfully 
come by, 1hall, for every ſuch miſdemeanor, forfeit for 
the firſt offenc2 the ſum of twenty ſhillings, and for 
the ſecond offence the ſum of forty ſhillings, and for 
every ſubſequent offence the ſum of four pounds; all 
which ſaid reſpective forfeitures ſhall and may be le- 
vied by diſtreſs and ſale of the goods and chattels of 
every fach offender (rendering to him or her the over- 


plus, after charges of the ſaid diſtreſs and ſale deduct- 


ed) by warrant under the hands and ſeals of any two 
or more of ſuch juſtices before whom ſuch offender 
was deemed and adjudged guilty ; which forfeiture ſhall 


be paid, one moiety thereof to the informer, and the Forfeiture 
other moiety thereof to the overſeers of the poor, for how levied, 
the uſe of the poor of the pariſh or place where ſuch &. 


offence was committed (if it is known where), or elſe 


where ſuch conviction ſhall be made; and if no ſuf- per ant of 
ficient diſtreſs ſhall be found, whereupon to levy the giſtreſs, offen- 
faid reſpective forfeitures, then the ſaid juſtices ſhall der to be com- 
and may commit every ſuch offender, ſo reſpectively matted. 


deemed and adjudged guilty as aforeſaid, to the com- 
mon gaol or other priſon, or houſe of correction, within 


their juriſdiction, without bail or mainprize, for the 


{pace of one month for the firſt offence, and for the ſe- 
Ee 2 | « cond 


ſ. 6. it is further en- Perſons con- 


miſdemeanor, 
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Or RECEIVING STOLEN LEAD, &c. Bk, I. 


& cond offence for the ſpace of two months, and for 


every ſubſequent offence until fuch offender ſhall be 


6 diſcharged by order of the court of general or quarter 
«© ſeſlions.“ 


Convictionsto 


+ Sed. , By 29. Geo. 7. it is further en- 


be certified to afted, © That every conviction of any offender, in any 


the quarter- „ of the 
ſeſſions. (cc 


cc 


aforeſaid miſdemeanors, ſhall be certified by two 
or more of the juſtices of the peace, making the ſame, 
to the next general or quarter ſeſſions of the peace, to be 


& filed and entered amongſt the records of the ſaid ſeſſions; 
*& which ſaid conviction {alt be good and effect ual in law Ba 


Conyi tion cc 
not to be 40 


quathed, or 
icinuyeds 


all intents and purpolcs, and ſhall not be quathed, tet aſide, 
or adjudged void or inſufficient for want of any form 
of words whatſoever, nor be liable to be removed by ce; - 


„ {!orar; into his majcity's court of bing: s bench, but ſhall be 


© deemed and taken to be tinal, 20 all intents and purpoſes 


Felon con- 
victing the 
buvers or re- 


whatſocver.“ 


+ Sea. 8. 


g any lead, iron, copper, 


ceivers, inti- „ or more perſons who ſhall buy or receive any ſtolen 


tle d to his 
Därdon. 
— 


& lead, iron, copper, braſs, bell-metal or ſolder, knowing 
the ſame to be ſtolen, ſo as two or more of the per- 


ſons diſcovered ſhall be convicted of ſuch buying or re- 
r ceiving, he, ſhe, or they ſo diſcovering ſhall have, and 
« bc intitled to, the gracious pardon. of his majeſty, his 
* heirs and fuccefiors, for all tuch felonies by him or her 
committed, at any time or times before ſuch diſcovery 
© made, which pardon ſhal! be Jizewite a bar to any appeal 
© brought for luch felony,” 


And convit- 
ing any Of a *6 
miflemeanor, ce 
in not appre- 40 
hending, &c. 
is dilcharzed 
COM? Profect- 
tion for tuch << 
fe! 10 ny . GC 


«c 


cc 


Cc 
cc 
cc 
1 * 


enacted, 


+ 8. 9g. By 29; Geo. 2. [. 9. it is further 
© That it any perſon ſhall 
ſealing any lead, iron, copper, braſs, bell-meta] or 
ſolder, and ſhall aftery 'ards, being out of priſon, dit- 
cover any perſon. to whom he, ſhe, or they ſhail have 
offered to ſell, pawn or deliver any ftolen lead, iron, 
copper, braſs, bell-metal or folder, ſo as ſuch perſon be 
convicted of the miſdemeanor of not apprechending, ſe- 
curing and carrying him, her, or them before a juſtice as 
aforctaid, that then the perſon making ſuch diſcovery 
ſhall not be liable to be proſecuted for ſtealing the lead, 
won, copper, brals, bell. inctal or ſolder, ſo | offered as 
aforeſaid.“ 


+ Sed. 


17 29. Geo. 2. c. 30. ſ. 8. it is further 
enacted, That if any perſon, being out of priſon, ſhall 
„commit any felony, by ſtealing 
* brais, bell-metal or folder, and afterwards diſcover two 


be concerned in the 


LES „ 
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+ Set. 10. By 29. Geo. 2. c. 30. 1. 10. it is further Linitation of 
enacted, * That if any action or ſuit ſhall be commenced ens, 
« or brought againſt any juſtice or juttices of the peace, 

&« or other officer or perſon whatfoever, for doing or 

« cauſing to be done any thing in purſuance of this act, 

% concerning the ſaid offences, the tame ſhall be com- 
„ menced or brought within {fix months atter ſuch caute 

« of action has accrued ; and the defendant in {uch caſe 

may plead the general iſſue, and give the ſpecial matter in 

« evidence ; and if upon ſuch action, a verdiét ihall be 

given for the defefelant, or the plaintiff become non- 

% ſuited, or diſcontinue his action, the detendant hall have 

<< treble coſts.” | 


Lay 
Lag 


+ Se. 11. By 29. Geo. 2. c. 30. ſ. T1. it is provided, Former laws 
«© That nothing herein contained ſhall extend, or be con- not vacated, 
ce ftrued to extend to repeal any former law now in being, 8 * 
&« for the puniſhment of ſuch offenders; PROVIDED ALso, ble p 
„that fuch offender, after having been punithed by this ment. 

c act, ſhall not for the ſame oftence be afterwards pu- 


« nithed or be liable to be punifhed by any ſuch former 
« awe: | | 


+ Se. 12. By 21. Geo. 3. c. 69. IT 1s RECITED, Every perſon 
«© "That the above ſtatute 29, Geo. 2. c. 30. has been found who thall buy 
by experience to tend to good and uſeful purpoſes, and to celan 
prevent many felonies being committed 1n reſpect to the r 
ſeveral articles therein mentioned; but the metal called knowing the 
pewter not being mentioned or included in the faid act, famerove flo, 
cvil-diſpoſed perions have taken advantage thereof, and the len, 66 
ſtealing of pewter pots, and other pewter, and the buying % 
and receiving ſuch pewter pots, and other pewter, know- tranſportedfor 
ing the ſame to be ſtolen, is become a great and notorious feven years, 
evil:“ and therefore ENACTED, * That every perfon. who &. 

„ ſhall buy or receive any pewter pot, or other veſſel, or 


any pewter in any form or ſhape whatever, knowing 


« the fame to be ſtolen or unlawfully come by; or 
„„ ſhall! privately buy or receive any ſtolen pewter, by ſut- 
« fering any door, window or ſhutter, to be left open or 
« unfaſtened betwen fſun-ſetting and ſun-ritng, for that 
„ purpoſe ; or ſhall buy or receive the ſame at any time, 
© in any clandeſtine manner, from any perſon or perfons 
© whatſoever ; ſhall, being thereof convicted by due courſe 


* of law, although the principal felon or felons has not 


c gr have not been convicted of {ſtealing the fame, be tranſ- 
© ported, in like manner as other felons are directed to be 


© tranſported by the laws and ſtatutes of this realm, for any 


a 
cc 


time not exceeding ſeven yeais, or be kept and detain-- 
ed in priſon, and therein kept to hard labour, for any 
Le 3 . « time 


Or RECEIVING STOLEN LEAD, &c. Bl. 1, 


„time not exceeding three years, nor leſs than one year; 


Foſter 74. 


Every perſon 
buying or re- 
ceiving ſtolen 
goods ſhall bc 
eemed guilty 
ofa miſuemea 
nar, and pro- 
fecuted ac- 
eordingly. 


„ and within that time (if ſuch Court ſhall think fit- 
ting) ſuch offender or offenders hall be once, or of- 
& tener, but not more than three times, publicly whipped.” 


+ Set. 13. But theſe ſtatutes, which make the receivers 
of ſtolen goods acceſſaries td the felony, being underſtood 
to make them acceſſaries only in ſuch caſes where by law 
an acceliary may he, do not extend to caſes where the pro- 
perty ſtolen does not amount to the value of twelve-pence, 


But to ſuppreſs the practice of committing ſuch minute 


thetts, 

+ Se. 14. By 22. Geo. 3. c. 58. 1T 1s RECITED, 
“ That the permicious practices of buying and receiving 
ſtolen goods are become a great evil, by reaſon of the difh- 
culty of diſcovering the perſons guilty of the ſame, and 
of the in ſufficiency of the laws now in being for the pu- 
niiament of ſuch offenders, in certain caſes;“ AND EN- 
ACTED, “ That in all caſes whatſoever where any goods 
« or chattels (except lead, iron, copper, braſs, bell-metaf, 
and folder) thall have been feloniouſly taken or ſto- 
« len, whether the offence of the perſon or perſons fo 
« taking or ſtealing the ſame, ſhall amount to grand lar- 
ceny or ſome gieater offence, or to petit larceny only 
« (except where the perſon or perſons actually commit- 
« ting the felony ſhall have been already convicted of 
«« grand larceny, or ſome greater offence), every perſon 
« who ſhall buy or receive any ſuch goods and chattels, 
* knowing the fame to have been ſo taken or ſtolen, ſhall be 
« held and deemed guilty of, and may be proſecuted for, 
a mifdemeanor, and ſhall be puniſhed by fine, im— 


„ priſonment, or whipping, as the court of quarter- 


ſeſſions, who are hereby impowered to try ſuch offen- 
der, or as any other Court before which he, ſhe, or they, 
« ſhall be tried, ſhall think fit to inflict ; although the prin- 
cipal felon or felons be not before convicted of the 


«© ſaid felony, and whether he, ſhe, or they, is or are 


& amenable to juſtice or not; any law or ſtatute to the 
« contrary notwithſtanding : and in caſes where the fe- 
« Jony actually committed ſhall amount to grand lar- 
ceny, or to ſome greater offence, and where the per- 
% ſon or perſons actually committing ſuch felony ſhall 
c not be before convicted, ſuch offender or offenders ſhall be 
© exempted from being punithed as acceſſary or acceſſa- 
“ ries, if ſuch principal felon or felons ſhall be afterwards 


„ convicted.” 


: + Sect. 


7 “ß War SE wy ay 
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® 
H; + Se. 15. By 22. Geo. 3. c. 58. f. 2. it is further Juſtices may 
it- enacted, That it thall and may be lawful for any one Srant fearcur 
f. te juſtice of the peace, upon complaint made before him 
” « upon oath, that there is reaſon te ſuſpect that ſtolen 
„ goods are knowingly concealed in any dwelling-houſe, 
78 « out-houſe, garden, yard, croft, or other place or places, 
od « by warrant under his hand and ſeal, to cauſe every ſuch Puniſhment 
Wy „ dwelling-houſe, out houſe, garden, yard, croft, or other or par in 
, « place or places, to be ſcarched in the day time; and hefe cultody 
0 P! p a Gay * they are 
e. „e the perſon or perſons knowingly concealing the faid ſto- found. 
„ len goods, or any part thereof, or in whoſe cuſtody the 
ite « fame, or any part thereof, ſha!t be found, he, ſhe, or 
« they, being privy thereto, ſha'l be deemed and held 
« guilty of a miſdemeanor, and ſhall and may be brought 
D, „ before any juſtice of the peace for the county, city, 
8 « town corporate, riding, diviſion, liberty, or place, and 
1 « made amenable to anſwer the fame, by like warrant 
id « of any fuch juſtice, and being — convicted by 
* « due courſe of law, thall be puniſhable in the manner 
( & aforeſaid.“ | ; 
ls | 
h, + Sed. 16. By 22. Geo. 3. c. 58. f. 4 8 
)= enacted, That every conſtable, headborough, or tithing- 
0 « man, in every county, city, town corporate, riding, ſons ſuſpect- 
. 6% diviſion, liberty, or other place where there ſhall be of- ed, &c, 
y „ ficers, and every beadle within his ward, parith, or di- 
— « ſtrict, and every watchman, during ſuch time only as 
f « he is on his duty, ſhall and may apprehend, or cauſe 
n « to be apprehended, all and every perſon and perſons 
„ « who may reafonably be ſuſpected of having, or carry- 
C ing, or any ways conveying, at any time after ſun- 
„ « ſetting and before ſun- riſing, any goods or chattels 
- «© {ſuſpected to be ſtolen, and the fame, together with ſucli 
- „ perſon or perſons. as foon as conveniently may be, to 
- *« convey or carry before any juſtice of the peace for the 
> « county, city, town corporate, riding, diviſion, liberty, 
- © or place aforeſaid, to be dealt with according to law; 
C % and fuch perfon and perſons, fo carrying or conveying 
E * fuch goods or chattels, knowing the fame to have been 
: '£ ſtolen, and being thereof convicted, by dye courte of law, 
. „ ſhalt be deemed and held to be gailty of a nuidemeanor, 


* „ 
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and, on conviction as aforeſaid, ſhalt be impriſoned for 
any time not exceding fix calendar months, nor leſs 
than three calendar months.” 


+ Ser. 17. By 22. Geo. 3. c. 30. ſ. 4. it is farther perſons offer- 
2naRed, © That every perfon, to whom any goods or ing ſtolen 
4% chattels, which have been feloniouſly ſtolen or taken, goods = be 
« ſhall be brought and offered to be fold, pawned, or de- “ mellkb 
„% ly 8 1 reb d d required 6 
Uixered, ſhall and is hereby empowered an q taken before a 
| Ee4 (there juſtice. 


bs - Or RECEIVING STOLEN LEAD, xc. Bx. I. 


ce (there being reaſonable cauſe to ſuſpe& that ſuch goods 
„or chattels were ſtolen) to apprehend, ſecure, and carry 


*© before a juſtice of the peace for the county, city, town 


corporate, riding, diviſion, liberty, or place, where the 
« ſamc goods and chattels ſhall be fo brought or offered to be 
« ſold, pawned, or delivered (having it in bis or her power ſo 
ce to do), the perſon and perſons bringing oroftering the ſame,” 


Perſons under + Secf. 18. By 22. Geo. 3. c. 30. ſ. 5. it is further enacted, 
ears 40 If any perſon or perſons, being out of cuſtody, or in 
age, charged c. cuſtody, if under the age of fifteen years, upon an 
with felony, _. . f . 
diſcovering charge of felony within benefit of clergy, ſhall have 
reccivers,thall © committed any felony, and ſhall afterwards diſcover two 
be pardoned. & gr more perſons who ſhall have bought or received any 
„ goods or chattels which ſhall have been feloniouily 


« ſtolen or taken from any other perſon or perſons, know- 


ing the ſame to be ſtolen, ſo as two or more of the per- 


e ſons diſcovered ſhall be convicted of ſuch buying or re- 

: 6e ceiving, he, ſhe, or they, ſo diſcovering, ſhall have and 
„ be entitled to the gracious pardon of his majeſty, his 
„ heirs and ſucceſſors, for all ſuch felonies by him or her 
committed at any time or times before ſuch diſcovery made, 
*© which pardon ſhall be likewiſe a bar to any appeal brought 
& for ſuch felony.” | 


Nor to repeal + Sed. 19. By 22. Geo. 3. c. 30. ſ. 6. it is provided, 

any former « That nothing herein contained thall extend to repeal any 

2 © former law now in being for the puniſhment of ſuch ot- 
« fenders; and provided allo, that ſuch offender, after hav- 
ing been proſecuted and convicted under this act, ſhall 
<« not, for the ſame offence, be afterwards puniſhed, or liable 
to be puniſhed, by any ſuch former law.“ 


Pex v. Baxter + Sf. 20. It hath been determined, that in an indict— 


83. to aver that the principal had not been convicted. 


As to THE THIRD POINT, v/z. The offcnce of buying 
and receiving ſtolen jewels, &c. 


mbar rec + Sec. 21. By 10. Geo. 3. c. 48. 17 1s RECITED, That the 
ceivingjewels, facility with which ſtolen jewels, and gold and filver plate, 
&c. kiowiny are diſpofed of, is one principal cauſe of the frequent com- 
_—_— mo” miſſion of burglaries and highway robberies; and the pre- 
er ff before ſent laws againſt the receiving of ſtolen goods, are found 
as after con- Inſufficient to deter perions from that practice:“ and 
vid ion of therefore EN Ac TED, * That every perſon, who ſhall buy 
ay panty * or receive any ſtolen jewel or jewels, or any ſtolen gold 
ech Trim - {© or filver plate, watch or watches, knowing the 1ame to 
be: tr-yſported ** have been ſtolen, ſhall, in ail cates where ſuch jewel or 


for 14 ycars. | « jewe!s, 


5- Tam Rep. ment againſt a receiver under this ſtatute, it is not neceſſary 


in 


as © = S Q% Ot. Q\Y A — © 9 


[ 


in the ſaid river: 
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« jewels, or gold or filver plate, ſhall have been feloni- 
« ouſly ſtolen, accompanied with a burglary actually com- 
« mitted in ſtealing the ſame, or ſhall have been feloniouſly 
« taken by a robbery on the highway, be triable as well 
« before conviction of the principal felon in ſuch felony 
« and burglary or robbery, whether. he ſhall be in or out 
« of cuſtody, as after his conviction : and if any perſon 
„ ſo buying or receiving ſuch jewel or jewels, or gold or 
« ſilver plate, ſhall be convicted thereof, he ſhall be adjudged 
« guilty of felony, and be tranſported to ſome of his 
« majeſty's plantations in America for the ſpace af four- 


« teen years, according to the laws in force for tranſ- 
« portation of telons.” 


As to THE FOURTH POINT, bz. The offence of receiv- 
ing ſtores, &c. from ſhips by bumb-boats. 


+ Sect. 22. By 2. Geo. 3. c. 28. IT Is RECITED, © That 
many ill-difpoſed perſons, uſing and navigating upon the 
river Thames certain boats, commonly called bumb- boats, 
and other veſſels, under pretence of ſelling liquors of dif- 
ferent forts; and alſo flops, tobacco, brooms, fruit, greens, 
gingerbread, and other fuch like ware and things to and 
amongſt the ſeamen and labourers employed in and about 
ſhips, veſſels, and other craft there, do frequently take oc- 
caſion to cut, damage, and ſpoil the cordage, cables, buoys, 
and buoy-ropes, and the headfaſts, and other faſts belong- 
ing to ſuch ſhips, veſſels, and craft, and fraudulently carry 
away the ſame ; likewiſe encourage ſuch ſeamen and la- 
bourers to diſpoſe of ſuch cordage, cables, and buoys, and 
ſuch goods, merchandizes, materials, and ſtores, ſecretly 
and unlawfully, whereby great loſſes are ſuſtained by mer- 
chants and owners of ſuch ſhips, veſſels, and other cratt, 
* ſor remedy whercof it is ENACTED, 
© That if any perſon or perſons ſhall uſe, let out to hire, 
{+ lend, or navigate, or ſhall be aiding or aſſiſting in uſing 
« or navigating upon the ſaid river, any buinb-boat, or 
c other boat, for the purpoſe of ſelling, bartering, exchang— 
* ing, or expoſing to tale, to and amongſt the ſeamen and 
© labourers employed in and about ſhips, veſſels, or other 
craft, any liquors, ſlops, tobacco, brooms, or any fruit, 
* greens, gingerbread, or other ſuch like ware; and thall fell, 
© barter, exchange, or expoſe to ſale as aforeſaid, any fort 
e of liquor, or any flops, tobacco, brooms, or any fruit, 
„ greens, gingerbread, or other fuch like ware or things, 
in, from, or out of any bumb-boat, or other boat (other 
than and except ſuch bumb-boats, and other boats and 
„ veſſels as ſhall be entered in the office of the maſter, war- 
„ dens, and aſſiſtants of the guild, fraternity, or brother- 

hood, 
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Bunib- boats. 
mull be reviſe 
re red at the 
Trixtiy- | 
&94u/c. 
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hood, of the moit glorious and undivided Trinity, and of 
Saint Clement, in the pariſh of Deptford Strond, in the 
county of Kent, in manner herein-after mentioned, and 


* ſhall be uſed and navigated for the purpoſes aforeſaid, in 


the dav- time, between ſun-rifing and ſun-ſetting only); 
or if any perſon or perſons ſhall take in exchange, or by 
way of barter, or ſhall unlawfully receive, or procure to 
be delivered to them, any ropes, cordage, tackle, apparel, 
furniture, ſtores, materials, or any part of any cargo or 
loading of any ſhips or veſſels in the ſaid river; alt and 
every ſuch perſon or perſons reſpectively fhall, upon 
conviction thereof before any juſtice or juſtices of the 
peace of and within any county, city, diviſion, liberty, 
or place adjoining to the ſaid river, upon the oath of one 
or more credible perſon or perſons, be deemed guilty of 
a miſdemeanor ; and it ſhall and may be lawful for any 
perſon or perſons to apprehend and detain all perſons 
then on board ſuch boat, and alfo to ſeize, ſearch, and 
detain in tome place of ſafety, fuch boat, and the tackle, 
apparcl, and furniture, and loading thereof; and the 
perion and perſons ſo apprehended fſhatl be (as ſoon as 
conveniently may be) conveyed before ſuch juſtice or 
juſtices of the peace as aforeſaid; and fuch boat, with the 
laid tackle, apparel, farniture, and loading, thereof, ſhalh 
upon ſuch conviction as aforefaid, be forteited and dif- 
poled of as is herein-after mentioned.“ 


+ Sec. 23. By 2. Geo. 3. c. 28. ſ. 2. it is enacted, © That 
cvery bumb-boat, or other boat whatfoever, uſed and na- 
vigated for the purpoſes aforeſaid, upon the faid river, 
between London-bridge and the Lower Hope Point, ſharl 
be entered by the owner or owners thereof with thc 
maſter, wardens, and aſſiſtants, at their office at the 
Trinity-houſe in Il ater-lane, London, ſpecifying the name 
or names, or place and places of abode of fuch owner or 
owners; to the intent that the ſaĩd maſter, wardens, and 
athftants, may regiſter every ſuch entry, and deliver in 
writing to ſuch owner or owners a number to he marked 
on one or more part or parts of every ſuch bamb-boat, or 
other boat; and every ſuch owner or owners ſhall caule 
the number io delivered to de forthwith marked, together 
with his, her, or their chriſtian and furname or names, 
and place or places of abode, upon ſeach part or parts ot 
the fazd boat fo entered as aforeſaid, in fuch manner as 
the ſaid maſter, wardens, and «fiittants thall, from time 
to time, direct and appoint, m purſuance of the au— 
thorities and directions heremn-after given foy that 


rp «1/19 > 52 
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t hat every time, and ſo often as the property of any ſuch ab 

c bumb-boat, or other boat, thall be v ried or altered, the newed on 

« new owner or owners thall forthwith make a freſh entry eres change 
; | g 8 f of the proper- 

« of the ſame, and cauſe the number delivered in purſuance ty in ſuch 

« thereof to be marked on the ſaid boat, together with his, bumb- boat. 

« her, or their Chriſtian and ſurname or names, and place 

« or places of abode, upon ſuch. part or parts of the ſaid 

« boat, and in like manner as is herein-before directed, at 


« the firſt entering of any fuch boat.” 


+ See. 25. By 2. Geo 3. e. 28. ſ. 4. it is further enacted, The ri 


That the ſaid maſter, wardens, and aſſiſtants, thall, and Company 


« they are hereby empowered and required to receive and ſhall number 
< regiſter every ſuch entry in a book or roll to be provided 1 
© and kept for that purpoſe, and to deliver out a number, po OY the 
« in writing, to ſuch owner or owners, to be marked on ; 

« one or more part or parts of ſuch boat, in ſuch manner 

& as ſhall be directed and appointed in purſuance of this 

« act; for the regiſtering which entry, and delivering out 

« ſuch number, the ſum of five ſhillings ſhall be paid, and 

« 11o more; and the ſaid maſter, wardens, and aſſiſtants, 

« are hereby authoriſed and impowered to take and receive 

« the ſame, and, from time to time, to make ſuch orders, 

<& rules, and regulations, as they ſhall think requitite and 

©: proper, for the aſcertaining the part or parts o: ſuch boat, 

« on which the ſaid number, and the names and place or 

<« places of abode of the owner or owners thereof ſhall be 

% marked, and in what manner, and of what dimenſions 

« the figure or figures, and letters, compoſing ſuch num- 

eber, and names and place or places of abode, thall be made, 

and how the ſame thall be, from time to time, renewed, 

and kept fair and legible; and that all ſuch orders, rules, 

and regulations, after one publication thereof in the 

« London Gazette, and printed copies of the fame being at- 

„ fixed at Iron Gate, the Hermitage, Execution Dock, Shad- 

« well Dock, Rotherhithe Old Stairs, Deptford, Ratchiff Cross, 

* and Blackwal!, ſhall be obſerved by and binding upon 

* every owner or owners of ſuch boats ſo entered as ators- 


e ag” | | | 


+ Sea. 26. By 2. Geo. 3. c. 28. ſ. 5. it is enacted, The Compa- 
That it ſhall and may be lawful for the ſaid maſter, war- H or perions 
« dens, and aſſiſtants, or ſuch perſon or perſons as they 1 1 
« ſhall from time to time depute and appoint under the ind ene 7 
s ſeal of their corporation, and for all owners or maſters of bomb- boats. 
*« ſhips or veſſels, either in whole or in part, in the ſaid | 
river reſpectively, or for ſuch perſon and perſons as the 
laid owners and maſters, or any ſeven or more of them, 


«c by 


Conftables 
and watchmen 
may ſeize 

ſtor es ſuſpect· 
ed to be ſtolen 
from ſhips by 
means of 
bumb- boats; 
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ec by writing under their hands and ſeals, ſhall, ſor that 


C&& 


purpoſe, nominate, depute and appoint (and which it 
thall be lawful for them, from time to time, to do] at 
any time or times, to ſtop, ſearch, and detain, in tome 
place or ſafety, any boat which there ſhall be reaſon to 
ſuſpect has any ropes, cordage, tackle, apparel, furniture, 
ſtores, materials, or any part of any cargo or lading, 
ſtolen or unlawfully procured from or out of any ſhip or 
veſſel in the {aid river; and alſo to apprehend and detain, 
or cauſe to be apprehended and detained, any perion or 
perſons who mav be reaſonably ſuſpected of having or 
conveying any ſuch goods, ſtores, or things in tuch 
boat; and ſuch perſon or perſons fo apprehended {hall 
be (as ſoon as conveniently may be) conveyed before one 
or more juſtice or Juſtices of the peace, for any county, 
city, diviſion, liberty, or place, adjoining to the ſaid 


river: and if ſuch perſon or perſons ſhall not produce. 


tlie party or parties from whom lie, ſhe, or they bought 
or received ſuci merchandizes, goods, ſtores, or things 
aforeſaid, or ſome credible perſon to depoſe, upon oath, 
the ſale or delivery thereof, or ſhall not give an account 


to the ſatisfaction of ſuch juſtice or. juſtices, how he, 


ſhe, or they came by the ſame ; that then the ſaid perſon 
or perſons ſo apprehended ſhall be deemed and adjudged 
guilty of a miſdemeanor ; and ſuch boat, with her tackle, 
apparel, furniture, and loading, ſhall, upon ſuch con- 
viction, be forfeited and ditpoſed of as is herem-aiter 


directed.“ | | 
+ $:8. 27. By 2. Geo. 3. c. 28. ſ. 6. it is further enacted, 


That every conſtable, headborough, and beadle, and 
every watchman (during ſuch time as he ſhall be on 
duty) of every parith and place where he ſhall be an ot- 
ficer, ſhall and may apprehend and detain, or caule to 
be apprehended and detained, all and every perſon and 
perſons who may reaſonably be ſuſpected of having or 
carrying, or any ways Conveying, any ropes, cordage, 
tackle, apparel, furniture, ſtores, materials, or any part 
of any cargo or lading, ſtolen or unlawfully procured 
from or out of any ſhip or vellel in the ſaid river Thames, 
and allo ſhall and may ſeize and detain in fome place of 
ſafety ſuch merchandizes, goods, ftores, and things 
aforeſaid, and ſhall, as ſoon as conveniently may be, 
convey, or cauſe the perſon or perſons to apprehended 
to be conveyed, before any one or more juſtice or juſ- 
tices of the peace for any county, city, diviſion, liberty, 
or place adjoining to the ſaid river; and it fuch peiſon 
or perſons ſhall not produce the party or parties from 
whom he, ſhe, or they bought or received the fame, or 

„ ſome 
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ſome credible perſon to depoſe upon oath the ſale or de- 
livery thereof, or {hall not give an account, to the ſatis- 
taction of ſuch juſtice or juſtices, how he, ſhe, or they 
came by the ſame, that then the ſaid perſon and per- 
ſons ſo apprehended ſhall be deemed and adjudged guilty 


of a miſdemeanor.” 
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+ Cect. 28, By 2. Geo. 3. c. 28.1. 7. it is further enaQted, and juſtices of 
That it ſhall and may be lawful for any juſtice of the peace, Pee may 


upon information made to him on oath, by any credible 


grant a ſearch- 
warrant on A 


perſon or perſons, that there is cauſe to ſuſpect that any fufpicion 
merchandizes, goods, ſtores, or things (fuſpected to have their being 
been ſtolen or unlawtully come by, or taken from ſome conccaled. 


ſhip or veſſel in the ſaid river) are concealed in any dwell- 
ing-houſe, warchouſe, out-houſc, yard, garden, or other 
place, by warrant under his hand and ſeal, to cauſe every 
{uch dwelling-houſe, warchoute, out-houſe, yard, gar- 
den, and place to be ſearched in the day-time; and if any 
ſuch merchandizes, goods, ftores, or things ſhall be 
found therein, to eauſe the {ane to be depoſited and 
kept in ſome place of ſafety; and alſo to cauſe the per- 
ſon or perſons in whoſe houſe, warchouſe, out-houſe, 
yard, garden, or other place the fame ſhall be found, to 
be brought before him, or any other juſtice or juſtices of 
the peace for the ſame county, city, diviſion, liberty, or 
place; and if ſuch perſon or perſons ſhall not give an 
account to the ſatisfaction of ſuch juſtice or juſtices how 
he, the, or they came by the ſame, or ſhall not within 
ſome reaſonable and convenient time, to be ſet by ſuch 
juitice or juſtices, produce the party or parties of or from 
whom he, ſhe, or they bought or received the ſame mer- 
chandizes, goods, ſtores, or things, that then the perſon 
or perſons in whoſe houſe, warchoule, out-houle, yard, 
garden, or other place the ſame ſhall be found, ſhall be 
deemed and adjudged guilty of a miſdemeanor.” 


+ Set. 20. By 2. Geo. 3. c. 28. ſ. 8. it is enacted, The goods 
That upon any perſon or perſons being convicted of ſhall be depo- 
either of the ſaid laſt mentioned-miſdemecanors, it ſhall fred with the 


and may be lawful for ſuch juſtice or juſtices, b 


fore parith-off:cer> 
7 160 | - 15 { 3 - * T3 40 On the offend - 
whom ſuch perſon or perfons was or were convicted, to er beſug con- 


cauſe ſuch merchand1zes, goods, ſtores, or things to be vided of ei— 
depoſited in the cuſtody of the churchwardens or over- ther of rhe 


ſcers of the poor of the place where they ſhall have been miſ 


ſo firſt depoſited as aforeſaid (who are hereby required to 
receive the ſame), or in any other convenient place, for 
any time not exceeding thirty days; and to order ſnch 
churchwardens or qverfecrs of tie poor, or one of them, 
f the fame ſhall bappen to be in any of the pariſhes or 
| | © places 


emeanors. 
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& places within the bills of mortality, to inſert immediately. 


an advertiſement in ſome public newſpaper; and if the 
« fame thall happen to be in any other pariſh or place, to 
*© cauſe notice to be immediately given by ſome public 
„ cryer, and by affixing on the church or chapel door a no- 
« tice in writing, deſcribing ſuch merchandizes, goods, 


4 ſtores, or things, and where the ſame ſhall have been fo 


« depoſited, to the end that perions having loſt any ſuch, 
te or any reputable perſon on their behalf, may come and 
« claim the ſame, within thirty days from the time of giv- 
« ing and affixing ſuch notice as aforeſaid; and in caſe 
any perfon or. perſons do or ſhall, within the ſpace of 
* ſuch thirty days, prove his, her, or their property in 
« and to the faid merchandizes, goods, ſtores, or things, 
upon oath to the fatisfation of one or more juſtice or 
« juſtices as aforeſaid, that then ſuch juſtice or juſtices 
« ſhall order reſtitution of ſuch merchandizes, goods, 
* ſtores, or things to be made to the owner or owners 
„thereof, after paving the reaſonable charges of ſeizing, 
« removing, depoſiting, and giving public notice as afore- 
„ ſaid, and alio reaſonable compenſations to the perſon or 
« perſons giving fuch information as aforeſaid; ſuch 
charges and compenſations to be {cttled and aſcertained 
« by ſuch juſtice or juſtic2s : but if at the end of the ſaid 


“thirty days (notice having been given as aforeſaid) no 


„ ſuch proof ſhall be made as aforeſaid, the ſaid merchan- 
« dizes, goods, ſtores, or things ſhall be fold by the church- 
„ wardens or overſeers, in whoſe cuſtody the ſame 
* ſhall have been depoſited as aforeſaid, for the beſt price 
that can reaſonably be had; and, after deducting the 
& charges ſo ſettled as aforeſaid, the remainder of the money 
*© ariſing from ſuch ſale ſhall be given, one motety thereof 
to the perſon or perſons fo apprehending or giving infor- 
« mation as aforcſaid (as the caſe ſhall be) of the party or 
„parties guilty of the miſdemeanors as aforeſaid, or cither 
& of them, and the other moiety to the poor of the pariſh 
« or place where ſuch merchandizes, goods, ſtores, or 
„ things ſhall have been fo firſt depoſited as aforeſaid.“ 


+ Sef. 30. By 2. Geo. 3. c. 28. f. g. it is further enaded, 
© 'Fhat every perſon to whom any goods, ſtores, or things 
<« belonging to thips or veſſels ſhall be broug!.t and offered 
% to be fold, pawned, or delivered, ſhall, and he or ſhe is 
© hereby unpowered and required (there being reaſonable 
cauſe to ſuſpect that ſuch merchandizes, goods, ſtores, or 
< things were ſtolen, or unlawtully come by, from or out 


of any ſhip or veſlel in the {aid river} to apprehend, ſe- 


cure, and carry before a juſtice of the peace for the coun- 
« ty, city, diviſion, liberty, or place wicre the ſame ſhall 
$6 be 
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« be ſo brought or offered, the perſon or perſons ſo bring- 
ing or offering the ſame, and in the mean time to ſecure 
« ſuch merchandizes, goods, ſtores or things, and ſuch per- 
« ſon or perſons fo apprehended thall be dealt with, and 


.« ſuch merchandizes, goods, ſtores, or things ſhall be de- 


« potited and diſpoſed of, in the fame manner as if he, ſhe, 
« or tliey had been apprehended by the conſtable, headbo- 
« rough, beadle, or watchman as aforeſaid.” 


431 


+ Sc2. 31. By 2. Geo. 3. c. 28. 1. 10. it is further enacted, por ſons guilty 
« That cvery perſon deemed and adjudged guilty of any of of the e- 


& the miſdemeanors aforeſaid ſhall, for every ſuch miſde- 
« meanor, forteit, for the firſt offence the ſum of forty ſhil- 
lings; for the ſecond offence the ſum of tour pounds; and 
« for every ſubſequent offence the ſum of four pounds; all 
« which ſaid reſpective forfeitures ſhall and may be levied b 

« diſtreſs and fale of the goods and chattels of every ſuch of- 
fender (rendering to him, her, or them the overplus, after 
e charges of the ſaid diſtrefs and ſale deducted), by warrant 
under the hand and ſeal, or hands and ſeals, of any one or 
« more of ſuch juſtice or juſtices before whom ſuch offender 
was convicted; which forteiture ſhall be paid, one moicty 
thereof to the perſon apprehending ſuch offender or offend- 
&« ers, or giving information, as the caſe ſhall be, and the other 
% moiety thereof to the ſaid maſter, wardens, and aſſiſtants 
« of the faid corporation, to be diſtributed among the poor 
« decayed ſeamen, and their widows, under the care of the 
« ſaid corporation; and if the ſaid reſpective forfeitures 
© ſhall not be paid, nor ſufficient diſtreſs ſhall be found 
« whereon to levy the ſame, then the ſaid juſtice or juſtices 
« ſhall and may commit every ſuch offender ſo convicted as 
c aforeſaid to the common gaol, or other priſon or houſe 
« of correction within his or their juriſdiction, with- 
„out bail or mainprize, for the ſpace of one month 
« for the firſt offence, and for the ſecond offence for the 
« ſpace of two months, and for every ſubſequent offence 


until ſuch offender thall be diſcharged by order of the 


court of general or quarter ſeſſions.“ 


meanor ſhell 
forfeit, &c. 


+ Se. 32. By 2. Geo. 3. c. 28. 1. 11. it is further enacted, Const 
© That every conviction of any offender in any of the ſaid ſuch e- 
«* miſdemeanors ſhall be certified by the juſtice or juſtices 774479 5 to be 


of the peace making the ſame, to the next general or 
quarter ſeſſions of the peace, to be filed and entered 
among the records of the ſaid ſeſſion; which ſaid con- 
* viction ſhall be good and effectual in law, to all in- 
« tents and purpoſes, and ſhal! not be quaſhed, ſet aſide, 
or be adjudged void or inſufficient for want of any other 
« form or words whatſocvcr ; nor be liable to be removed 

| : « by 


certihed tothe 
quarter-tci- 
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by certiorari into his majeſty's court of king's bench, but 
ſnall be deemed and taken to be final, to all intents and 
purpoſes whatſoever,” | | 


+ Seck. 33. By 2. Geo. 3. c. 29. 1. 12. it is further enacted, 


That every perſon who ſhall buy or receive any part of 
the cargo or loading of, or any goods, ſtores, or things, 
of or belonging to any ſhip or veſſel in the ſaid river, 
knowing the ſame to be ſtolen or unlawfully come by; 
or ſhall privately buy or receive any ſuch goods, ſtores, 
or things, or any part of fuch cargo or loading, by ſuf— 
tering any door, window, or thutter to be left open or 
unfaſtened between fſun-ſetting and ſun-rifing for that 
purpoſe, or ſhall buy or receive the ſame, or any of them, 
at any time, in any clandeſtine manner, from any perſon 
or perſons whomſoever, ſhall, being thereof convicted 
by due courſe of law (although the principal felon or 
felons, offender or offenders, has or have not been con- 
victed of ſtealing or unlawtully procuring the ſame), be 


tranſported for fourteen vears to any of his majeſty's co- 


lonies or plantations in Aurica, according to the laws 
in force for the tranſportation of felons.” 


+ Sea. 34. By 2. Geo. 3. c. 28. ſ. 13. it is further enacted, 
That it any perſon or pertons ſhall cut, damage or ſpoil 
any cordage, cable, buoys, buoy rope, headfaſt, or other 
faſt, fixed to any anchor or moorings belonging to any 
ſhip or veſſel at anchor or mooring in the river Thames, 
or any rope uſed for the purpoſe of mooring or rafting 
maſts or timber, or ſhall be aiding or aſſiſting therein, 
with an intent to ſteal the ſame; ſuch perſon or perſons 


| thall, being convicted thereof on the oath of two or more 


credible witneſſes, be tranſported to ſome of his maſeſ- 
ty's plantations in America for the ſpace of ſeven years, 
according to the laws now in force for the tranſporta- 
tion of felons.“ | 


+ Sect. 35. By 2. Geo. 3. c. 28. ſ. 14. it is further enacted, 
That it any perſon, being out of priſon, {hall, by ſteal- 
ing, or unlawfully receiving, any part of any cargo or 
lading, of, or any goods, ſtores, or things belonging to, 
or out of, or from any ſhip or veſſel in the {aid river, 
and thall afterwards diſcover two or more perſons who 
{hall have bought or received any ſtolen or unlawfully 
procurèd goods, ſtores, or things, or any part of any 
cargo or lading of. or helonging to, or by, from or out 
of any ſhip or veſſol in the ſaid river, knowing the ſame 
to be ſtolen. or unlawfully procured, ſo as two or more 


of the perſons diſcovered {hall be convicted of ſuch buy- 
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ing or receiving ; every perſon ſo diſcovering ſhall have 
and be intitled to the gracious pardon of his majeſty, his 
heirs and ſucceſſors, for all ſuch felonies by him or her 
committed at any time or times before ſuch diſcovery 


made; which pardon ſhall be likewiſe a bar to any appeal 


brought for any ſuch felony.” 5 


+ Seft. 36. By 2. Geo. 3. c. 28. ſ. 15. it is enacted, Perſons navi- 
That if after the publication of any ſuch orders, rules, 82g bumb- 
and regulations by the ſaid maſter, wardens, and affiſtants, E 
any perſon or perſons ſhall row or navigate, within the 9,;4;1y. y 
limits aforeſaid, any ſuch boat as is herein- before directed Hie, thall 
to be entered, marked, and numbered, not being ſo en- be liable ro a 
tered, marked, and numhered as aforeſaid; or having a falſe 5 Fore 
mark or number, or not having the real name or names, WO 
and places of abode, of the owner or ewners of ſuch 


boat inſcribed thereon, or not having ſuch names and 


figures kept fair and legible, in ſuch manner as ſhall 


have been directed and required, from time to time, 
by ſuch orders, rules, and regulations; in each of the 
caſes aforeſaid, every ſuch perſon, being thereof convicted 
before one or more juſtice or Juſtices of the peace of any 
county, city, diviſion, liberty, or place, neat or adjoin- 
ing to the ſaid river, upon his or her own confeſſion, or 
the oath of one or more credible perſon or perſons, ſhall; 
for every ſuch offence, forfeit and pay the ſam of forty 
ſhillings; one moiety whereof to be paid to the perſon 
or perſons who ſhall give information of, and profecute 
to conviction, ſuch offender or offenders. as aforeſaid, 
and the other moicty to the ſaid maſter, wardens, and af. 
ſiſtants of the faid corporation, to be applied by them as 


aforeſaid: and it ſhall and may be lawful for any perſon 


or perſons, upon diſcovery of any ſuch offence or of- 
fences, to ſeize and detain any ſuch boat, with all her 
tackle, apparel, and furniture thereunto belonging; and 
ſhall thereupon, within the ſpace of forty-eight hours 
after ſuch ſeizure made, give information thereof, and. 
of the nature of the offence, to any one or more juſtice 
or juſtices of the peace as aforeſaid, who ſhall proceed 
to hear, and ſhall determine, as ſoon as conveniently 
may be, upon ſuch information; and if ſuch forfeiture 
ſhall not be paid within the ſpace of twenty four hours 
after co::yiction, then the ſame ſhall be raiſed by ſale of 
the ſaid boat, and her tackle and appurtenances; and 
every Juſtice of the peace, within his Juriſdiction, is 
hereby authoriſed and required to iſſue his warrant under 
his hand and ſeal, directed to the conſtable, or ſome other 
peace-officer of the pariſh or place in which ſuch boat 


ſo ſeized as atotclaid thall be detained, to caiuic ſale tr 
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be made thereof, and all her tackle and appurtenances, 
with all convenient ſpeed, for railing the money for— 
feited tor the ſaid ofience as aforeſaid, rendering to the 
offender or offenders the overplus (if any there ſhall be) 
after deducting the charges of detaining and felling ſuch 
boat.” | | 


+ Seck. 37. By 2. Geo. 3. c. 28. 1. 16. it is further enacted, 
That the ſaid maſter, wardens, and aſſiſtants ſhall and 
may, and they are hereby authoriſed and required, on 
any complaint to be made to them by any credible per- 
ſon or perions, of any thefts, robberies, frauds, or other 
illegal practices being carried on, or reaſonably ſuſpected 
to be carried on, in any boat ſo to be numbered and 
marked as aforefaid, to ſummon the owner or owners 
thercof to appear before them, or any five or more ot 
them, at the Trinity-houſe in Mater-lane, or other uſual 
place of meeting appointed, or to be appointed, at ſuch 
time as they ſhall appoint ; at which time and place the 
ſaid maſter, wardens, and aſſiſtants, or any five or more 
of them, ſhall inquire into the ſaid complaint in a ſum- 
mary way; and in caſe the ſaid complaint ſhall be proved 
to their ſatisfaction, and they ſhall ſo think fit, they the 
laid maſter, wardens, and aſſiſtants, or any five or more 
of them, being a majority of the members then preſent, 
may thereupon take away and totally aboliſh the ſaid 
number ſo given to the ſaid boat as aforeſaid; and alſo 
may, for the future, refuſe to enter, as before directed, 
any boat of or belonging to ſuch owner or owners; 
any thing herein-betore contained to the contrary not- 
withſtanding.” 


+ Sc. 38. By 2. Geo. 3. c. 28. ſ. 17. it is enacted, 
That where any perſon or perſons ſhall be convicted of 
any offence againſt this act, by which is incurred the 
forfeiture of any boat, with her tackle and appurtenances, 
and concerning which, after fuch conviction, no provi- 
tion is hereby made, it hall and may be lawful to and 
tor ſuch juſtice or juſtices of the peace, before whom 
ſuch conviction ihall be had, or any other juſtice or jut- 
tices of the peace of and for any county, city, diviſion, 
liberty, or place adjoining to the ſaid river Thames, on 
conviction had, and they are hereby reſpectively autho- 
riſed and required to cauſe ſuch boat, with. her tackle and 
appurtenances, to be totally burnt and deſtroyed, within 
{11x days next after ſuch conviction as aforeſaid, by war- 


rant under the hand and ſeal or hands and ſeals of ſuch. 


juſtice or juſtices, directed to the conſtable or other peace- 
officer of the pariih os place adjoining to the ſaid river, 
* | „ 6 or 
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Uh: 47. Or RECEIVING STOLEN LEAD, &c. 
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or where ſuch conviction ſhall be had; which ſaid con- 
ſtable, or other peace-officer ſhall thereupon cauſe fuch 
boat, tackle, and appurtenances to be ſo burnt and 
deſtroyed, within the time aforeſaid.” 


4 See. 39. By 2. Geo. 3. c. 28. 1. 18. it is enacted, Any perſon 


That it ſhall and may be lawful for any perſon or per- ny 


ſons, by the authority of this act, and without any agen, 
| offender, 
other warrant, to apprehend any offender or offenders 


committing any of the offences hcrein-before mentioned, 
and intended by this act to be redrefſed, and with all 
convenient ſpeed to convey or deliver every ſuch of- 
fender or offenders to a conſtable, or ſome other peacc- 
officer of the county, city, diviſion, liberty, or place in 
or near to which the offence ſhall be committed, or the 
offender or offenders ſhall be apprehended, in order to be 
conveycd before ſome juſtice of the peace for ſuch county, 
city, liberty, or place, there to be dealt with according 


to law.“ 


+ Sed. 40. By 2. Geo. 3. c. 28. ſ. 19. it is enacted, Perſons ob- 
That in caſe any perſon or perſons acting in the execu- fracting the 
tion of any of the powers granted by this act, ſhall be 8 
obſtructed therein, every perſon ſo obſtructing, and all of prog v. 
ſuch as ſhall act in their aſſiſtance, ſhall, on being there- 

of convicted before the juſtices of the peace, at the ge- 

neral or quarter ſeſſion of the county or city adjoining 

to the ſaid river, upon the oath of two or more credible 

perſons, be tranſported to any of his majeſty's planta- 

tions in America, for the ſpace of ſeven years, according 

to the law or laws now in force for the tranſportation of 


felons.“ 


+ S:4. 41, By 2. Geo. 3. c. 28. f. 20. it is further enacted, Wa-: perſons 
That in all actions, free trials, and other proceed- Pay be wit- 
ings, which ſhall or may be had in purſuance of this 5 
act, or in relation to any matter or thing herein cou- , 
tained, any member of the ſaid corporation, or any 


inhabitant of the pariſh, town, or place in which 


any offence ſhall be committed, contrary to the true 
intent and meaning of this act, or wherein any con- 
viction ſhall be made purſuant hereto, ſhall be ad- 
mitted to give evidence, and ſhall be deemed a comipe- 


tent witneſs, notwithſtanding his being ſuch member 


of the ſaid corporation, or his or her being ſuch inha 
bitant as aforclaid.“ | | 
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Juſtices mall 
adminiſter 
daths gralis. 


The time 


Or RECEIVING STOLEN LEAD, &c. Bk. . 


+ Sect. 42. By 2. Geo. 3. c. 28. ſ. 21. it is alſo enacted, 
That in all caſes where an oath is by this act directed 
„to be taken by any perſon or perſons, it ſhalt and 


may be lawful for any one or more juſtice or juſtices 


„ of the peace within the county, city, diviſion, li 
«« berty, or place, where the matter to be fworn to 
„ ſhall ariſe, and he and they is and are reſpectively 
* hereby authoriſed and required to adminiſter the ſame 
* without fee or reward.“ 


+ Seck. 43. By 2. Geo. 3. c. 28. ſ. 22. it is further enacted, 


within which & That if any action or ſuit ſhall be commenced or 


proſecutions 
muſt take 


place. 


This is a pub- 
us act 


e brought againſt any juſtice er juſſices of the peace, or 
„the ſaid matter, wardens, and afſiſtants, or any of them, 
1 or other officer or perſon whatſocver, acting in the ex- 
„ ecution of any 4 in them hereby veſted, 


for doing, or cauſing to be done, any thing in pur— 
„ ſuance of this act, concerning any of the faid offences, 


the ſame ſhall be laid in the county of Midaleſex, ot 
«« city of London, and not elſewhere; and ſhalt be com- 
„ menced within fix months next after ſuch cauſe of 
«© action accrued ; and the defendant or defendants there- 
„in may plead the general iſſue, and give this act and 
* the ſpecial matter, in evidence, at any trial to be had 
% thereupon, and that the ſame was done in purſuance 
* and by the authority of this act: and if it ſhall ap- 
„ near fo to have been done, or that ſuch action or 
* {uit was brought after the time before limited, or in 
« any other place, that then the jury fhall find for 
„% the defendant or defendants; and if upon ſuch ac- 
« tion a verdict ſhall be given for the 8 or de- 
« tendants; or if the plaintiff or plaintiffs ſhall become 
« nonſuited, or diſcontinue his, her, or their action 
« or ſuit, after the defendant or defendants ſhall have 
appeared; or if, upon demurrer, judgment ſhall be 
„given againft the plaintiff or plaintiffs, then the de- 
„ tendant or defendants ſhall and may recover treble 
“ coſts, and have ſuch remedy for the ſame, as any de- 


«« fendant or defendants hath or have in any cafe by 
e Jaw.” 


+ Se. 44. By 2. Geo, 3. c. 28. ſ. 23. it is further enatt- 


ed, "hat this act ſhall be deemed, adjudged, and taken 
„ to be a public act; and be judicially taken notice of as 
« ſuch by all judges, juſtices, and other perſons whom- 
„ {oever, without the fame being ſpecially pleaded.” 


4 Self. 


Ci. 47. Or RECEIVING STOLEN LEAD, c. 437 


+ S:4. 45. It has been determined that the words of Rex v. Wyer, 


the twelfth and fourteenth ſections of the above ſtatute make 2. Term Rep. 


the offence of buying or receiving any part of a ſhip's *7* 
cargo, knowing the ſame to have been ſtolen, 3 felony ; 
and therefore the court of king's bench will not bail 2 
perſon committed for ſuch telony. | 


F f 3 CHAP- 


CHAPTER THE FORTY-SEVENTH. 


CONTINUED. 


RESCUING TAE BODY 
OF AN 


EXECUTED MURDERER. 


Penalty i reſ- t Seck. I, BY 25. Geo. 2. C. 37. l. 9. it is enacted, 


cuing a mur— 
derer. 


Penalty of reſ- 
4 1 LIC body 
after execu- 
tion. | 


* 
* 


&« That if any perſon or perſons whatſoever 
ſhall by force ſet at liberty, or reſcue, or attempt to reſcue 
or fet at liberty, any perſon out of prifon who ſhall be 
committed for, or found guilty of murder, or reſcue, 
or attempt to reſcue, any perſon convicted of murder 
going to execution, or during execution, every perſon 
ſo offending ſhall be deemed, taken, and adjudged to be 
guilty of felony, and thall ſuffer death without benefit 
of clergy.” 


+ Set. 2. By 25. Geo. 2. c. 37. 1. 10. it is further enacted 
That if any perſon or perſons whatſoever ſhall, after ſuch 
execution had, by force reſcue, or attempt to reſcue, the 
body of ſuch offender out of the cuſtody of the ſheriff or 
his officers, during the conyeyance of ſuch body to any 


of the places hereby directed, or ſhall by force reſcue, 


or attempt to reſcae, ſuch body from the Company of 
Surgeons, or their officers or ſervants, or from the houſe 
of any ſurgeon where the ſame ſhall have been depo- 
ſited in parfuance of this act; every perſon ſo offending 
ſhall be deemed and adjudged to be guilty of felony, and 


ſhall be liable to be tranſported to ſome of his majeſty's 


colonies or plantations in America for the term of ſeven 


years, in like manner as is directed by the laws now in 


force relating to the tranſportation of felons ; and ſhal! 
be ſubject to the like puniſhment and methods of con- 
viction, in caſe of returning into, or being found at 
large within Great Brituin, within the faid term of ſeven 
years, in all reſpects, as by law other felons are ſubjech 
to, in caſe of unlawfully returning from tranſporta- 
tion.“ | ED 8 N 
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CHAPTER THE FORTY-SEVENTH 


CONTINUED, 


O F 


INCORRIGIBLE ROGUES. 


+ Seck. 1. BY 27: Geo. 2. c. 5. ſ. 9. it is enaced, * That (a) Sce vol. it, 
e 1n Caſe any Jucorrigible rogue (a) ordered by Pa e 

c the general or quarter ſeſſions to be detained and kept in 

« the houſe of correction, ſhall, before the expiration of the 

« time for which he or ſhe ſhall be ſo ordered to be there 

« detained and kept, break out or make his or her eſcape 

„ from the ſaid houſe of correction, or ſhall offend again in 

« the like manner; in every ſuch caſe, every ſuch perſon 

&« ſhall be deemed and taken to be guil:y of felony, and, 

« being legally convicted thereof, ſhall and may be tranſ- 

“ ported for any time not excceding ſeven years, in the 

| & ſame manner as by the laws now in being other felons 

“may be tranſported.” | 


+ Seat. 2. It has been determined, that a perſon com- Ballie's Caſe, 
mitted as a rogue and vagabond under the ſtatute 23. Geo. 3. O. B- Sept. F 
c. 88. who breaks gaol, and on being committed as an 7- _ he a 
corrigible rogue under 17. Geo. 2. c. 5. breaks gaol a ſecond for the opi- 
time, and commits a new act of vagrancy as a regue and va- nion of the 
gabond, may be indicted for felony and tranſported under oy 5 

aic » * 


the above ſtatute. 8 _— 


Ff4 . 


Per ms con: 
e o for- 


Attorneys, &c. 


CHAPTER THE FORTY-SEVENTH 


CONTINUED; 
PERSONS coxvicrev of PERJURY ESCAPING. 


7 Legt. 1. * 2. Geo. 2. c. 25. 1.2, the more effectually to 

fgeter perſons from committing wilful and cor- 
rapt perjury, or ſubornation of perjury, it is enacted, 
« That beſides the puniſhment already to be inflicted by 
law for ſo great crimes, it ſhall and may be lawful for the 
„ court or judge, before whom any perſon ſhall be con- 
victed of wiltal and corrupt perjury, or ſubornation of 
„ perjury, according to the iaws now in being, to order 
«6 ſuch perſon to be lent to ſome houſe of correction within 
+: the ſame county, for a time not excceding ſeven years, 
there to be kept to hard labour during all the ſaid time, 
or otherwiſe to be tranſported to ſome of his majeſty's 
„ plantations beyond the ſeas, for a term not exceeding 
«« ſeven years, as the Court ſhall think moſt proper; and 
„ thereupon judgment ſhall be given, that the perſon con- 
„ victed ſhall be committed or tranſported accordingly, 
over and beſide ſuch puniſhment as ſhall be adjudged to 
« be inflited on ſuch perſon, agreeable to the laws now in 
„ being; and if tranſportation be directed, the ſame ſhall 
te be executed in ſuch manner as is or ſhall be provided by 
law for the tranſportation of felons; and if any perſon 
* ſo committed or tranſported ſhall voluntarily eſcape or 
„break priſon, or return from tranſportation before the 
« expiration of the time for which he ſhall be ordered to be 
* tranſported as aforeſaid, ſuch perſon, being thereof law- 
fully convicted, ſhall ſuffer 3 as a felon, without 
e benefit of clergy, and ſhall be tried for ſuch felony in the 
county where he ſo eſcaped, or where he ſhall be apprc- 
6 hende.“ | | 


+ Seat, 2. By 12. Geo. 1. c. 29. ſ. 4. for avoiding the 
great miſchiefs and abuſes which ariſe from infamous and- 
wicked perſons already convicted of wilful perjury or for- 
gery, practiſing as attornies or ſolicitors, . in courts of law 
nnd equity, it is enaQted, * That if any perſon who hath 
„ been or who ſhall be convicted of forgery, or of wilful 
and corrupt perjury, or ſubornation of perjury, or com- 

$ mon 


Ch. 47. PERSONS CONVICTED OF PERJURY ESCAPING, 


“ mon barratry, ſhall act or practiſe as an attorney, or ſo- 
« ljcitor or agent, in any ſuit or action brought or to be 
« brought in any court of law or equity, within that part of 
« Great Britain called England, the judge or judges of the 
« court, where ſuch ſuit or action 1s or ſhall be brought, 
« ſhall, upon complaint or information thereof, examine 
« the matter in a ſummary way in open court; and if it 
« ſhall appear to the ſatisfaction of ſuch judge or judges, 
« that the perſon complained of, or againſt whom ſuch in- 
% formation ſhall be given, hath offended contrary to this 
&« act, ſuch judge or judges ſhall cauſe ſuch offender to be 
« tranſported for ſeven years to ſome or one of his majeſty's 
« colonies or plantations in America, by ſuch ways, means, 
« and methods, and in ſuch manner, and under ſuch pains 


„and penalties, as felgns in other cafes are by law to be 


* tranſported.” 


CHAP- 


a 
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CHAPTER THE FORTY-EIGHTH. 


O F 


O W 1. I N Coo 


O FENCES againſt the public revenue made penal by 


{tatute, are 
1. Owling. 
2. Smuggling. 


3. Granting fraudulent permits. 
4. Tranſpoſing ſtamps. 
As to THE FIRST POINT, vis. The offence of owling. 


Sect. 1. OwII xd, ſo called from its being uſually car- 
ried on in the night, is the clandeſtine tranſportation of 
wool or Heep out of the kingdom, to the detriment of its 
ſtaple manufacture. 


+ Seti. 2. By q. and 10. Will. 3. c. 40. ſ. 3. 1T 1s RE- Owners of 
CITED, * That it is a common practice in Romney Marſh wool within 
and other places adjacent, for evil-diſpoſed perſons to ſheer f. _ _ 
their ſheep, and lodge wool ncar the ſea ſide, and ſometimes in a 
to bring wool out of the country more remote, and lodge it $yzx, to give 
as aforcſaid, where by fraud and force in the night-time, the an account of 
ſaid perſons do cauſe the ſame to be tranſported to France, the number 
to the increaſe of the trade of that kingdom, and the de- ef fleccce, &. 
ſtruction of the trade of England AD ENACTED; *© That 
Hall and every owner and owners of wool ſhorn or houſed, 
laid up or lodged, within ten miles of the ſea ſide, within \ 
the counties of Kent and Sie, ſhall be obliged to give 
an exact account in writing, within three days after the 
© ſheering thereof, of his, her, or their number of fleeces, 
and where lodged or houſed, to the next adjacent port or 
officer of his majeſty's cuſtoms, and the like notice be- 
fore he, ſhe, or they ſhall preſume to remove any part or 
* parcel thereof of the ſaid number of flecces and __ 

, an 
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and the name and abode of the perſon or perſons to whom 
it is diſpoſed, and the place to which it is intended to be 
carried; and to take a certificate from the officer who 
firſt entered the ſame, upon the penalty of forfeiting all 
&« ſuch wool as ſhall not be fo entered or otherwiſe diſpoſed 
of, and the owner or owners alſo to be liable to the fur- 
&« ther penalties of three ſhillings for every pound weight of 

all ſuch wool, as if the ſame had been actually tranſported ; 
Officer togive © which ſaid account the officers reſpectively are hereby 
certificate, &c. © required to take gratis, and to give ſuch certificate or cer- 


Penalty, 


the fame, and ſhall therein ſpecify the name or names of 
the owners and buyers thereof, and limit it to ſuch times 
and places to be removed; for which duty and ſervice 
** the ſaid officer or officers ſhall take and demand the ſum 
of fixpence, and no more, for each certificate, upon any 
account or pretence whatſoever.“ . 


No perſon + Seck. 3. By q. and 10. Will. 3. c. 40. f. 4. iT 1s RE- 
ſhall ſell wool ITE D, © That it is a common practice in the ſaid marſh 
. for divers perſons, not reſident upon the place, to buy up 
ſea-ſide, in great quantities of wool, and tranſport, or cauſe the fame 


Ant or Sf. to be tranſported out of this kingdom :” AND ENACTED, 


ſex, unleſs „ That no perſon or perſons reſiding within fifteen miles 
entered, &c. « of the ſea, in the counties of Kent and Suſſex, ſhall pre- 

% {ume to buy any wool, before they do enter into bond to 

„the king's majcity, his heirs, or ſucceſſors, with ſureties, 
5 that all the wool they buy ſhall not be fold by them to 
any perſon or perſons within fifteen miles of the ſea; 
and in caſe any wool be found carried towards the ſca— 
« fide in the counties aforeſaid, unleſs ſuch wool be firſt 
< entered, and ſecurity given, the ſame ſhall be forfeited, 
« and the perſon or perſons oftending therein ſhall alſo 


<« forteit three ſhillings for every pound weight of all ſuch 
«© wool.” | | 


cc 


Nor remove it + Sec. 4. By 9. and 10. Will. 3. c. 40. ſ. 5. it is further 
from the place enacted, . That no wool removed from the place where it 
2588 5 2 5 « was firſt houſed, lodged, or laid, after ſheering, within ten 
mo anne ee miles as aforeſaid, ſhall be lodged after the firſt removing, 
„within fifteen miles of the ſca, in the counties aforeſaid, 

« upon pain of forfeiting all ſach wool, if found; but if 


« carried away, then every perſon or perſons, who were the 


«© owners of the faid wool, to forfeit tor every pound weight 


the ſum of three ſhillings.” 


Wool la'd + Seck. 5. By q. and 10. Will. 3. c. 40. ſ. 6. it is further 


within 5 enacted, „ That all and every perſon or perſons that ſhall 
miles of the 


8 4 : . Ed \ I BO” | 
ſea, forfeited, lay, or cauſe to be laid or hid, any wool hin gen 
5 miles 


&c. 


tificates, without delay, to che party or parties demanding 
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miles of the fea, and not entered as aforeſaid, all ſuch 
wool ſhall be ſeized and forfeited ; and upon any ſelzure 
of ſuch wool, every perſon laying claim to the ſame, ſhall 
give fufficient ſecurity in his mazeſty's court of exchequer 
(if caſt upon trial), to pay treble cots, over and above 
the penalties and forfeitures aforeſaid.“ 


+ Sec. 6. By 28. Geo. 3. c. 38. f. 2. which repeals all Ie live ſheep, 


former acts upon this ſubject, except that above cited, it is &e. be con- 


enacted, © That if any perſon or pertons whoſoever ſhall g 
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veycd our of 
99 AN Britain 
bring, deliver, fend, receive, or take, or caule or procure , +, Kc. 


to be brought, delivered: ſent d. received: or taken into any they and the 
ſhip, veſſel, or boat, any rams, theep or lamb, © of any veſſel are for- 
ſort or deſcription whatſoever, of the breed of the king- feed, 

dom of Great Britain, or of the iſles of Fer/ey, Gu: waſeys 

Zlderney, Sark, or Man, being alive, to be carried and con- 

veyed out of the {aid kingdom of Great Brite, or any of 

the faid ifles, the faid rams, ſheep, or lambs, and allo the 

hip, veſſel, or boat, on board of which the ſame thall be 

taken or roteived, ſhall become forteited, and liable to be 

ſeized and ſecured for tie benefit of an * perſon or perſons 

ſeizing the ſame; and every ſuch perſon and pertons fo and _ per- 
offending, his, her, and their aiders, abettors, procurers, ions atliſting 
and comforters, knowing thereof, and why Mall be thereof therein to pa 
convicted, ſhall, for every theep or lamb which ſhall be 3 2 
brought, ecered. ſent, received, or taken, witli any fond three 
ſach intent as aforefnid, into any ſkip, veſſel; or boat, months im- 
forfeit the ſam of three pounds ot lawful money of pritoument; 
Great Britain, and ſhall alſo ſuffer ſolitary impriſonment 
in the common gaol or honſe of correction of the 
county, riding, diviſion, {hire, or ſtewartry, wherein 
ſuch offender or offenders ſhall be reſpectively convicted, 
tor the ſpace of three calendar months, without bail 
or mainprize, and until tach forfeiture {hall be paid, fo 
as the whole of ſuch impritonment for the non- -payment 
of ſuch forfeiture ſhall not exceed che ſpace of twelve 


calendar months; and in caſe of any further convic— and for a Cul. 


tion for or upon a ſecond or other tubſequent offence of {-quent cf- 
the ſame kind, the perſon or perions lo again offending ene for 
hall, upon every ſccond or other fubiequent conviction, ,- 4 a 
forfeit and pay tor every ſuch ſheep or lab the tam of fix months ine 
ſive pounds uf lawful money of Great Eritain, and ſhall Priſonnse at. 
alſo ſuffer ſolitary i impriſonment in the common gaol or 
houſe of correction of the county, riding, divifton, 
ſhire, or ſtewartry wherein ſuch offender or offenders 
ſhall be reſpectiveſy convicted, for the ſpace of fx ca- 
lendar months, without bail or mainprize, and until 
ſuch forſeitures ſh: yo be paid, ſo as the whole of the 
impriſonment for the non payment of the forfeiture in- 

„ curicd 
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be to the per- « 


ſons ſuing for 
the ſame. 


Or oO W £ 1 N G. Bk. f. 


. * curred by ſuch ſecond or other ſubſequent offence ſhall 
Forfeitures to . not exceed the ſpace of two years; all of which fajd 


ec 


ſeveral forfeitures ſhall be for the benefit of the perſon 
or perſons who ſhall ſue for the ſame. Provided always, 


Not to extend © That nothing in this act contained ſhall in anywiſe ex- 


to live ſheep 
earried for 
dict of crew. 


No live we- 
ther theep to 
be ſhipped for 
diet without 
licence from 
the porc olli - 
cer of the cuſ- 
ToOMs. 


Licence to 
fpecity the 
number of 
theep, which 
muſt be ſhip- 
ed in the pre- 
tence of the 
officer, en 
enalty of 


forfeiture, 


and 20s. for 
each ſheep. 


Where there 
is no officer, 
the licence to 
de granted by 
the oſſicers at 
thę ncareR 


place, &c. 


cc 
4 * 


tend to ſubject any perſon or perſons, or any ſhip, veſſel, 


or boat, to any of the pains, penalties, or forfeitures, 


ce herein contained, for the carrying or conveying away of 


any wether ſheep, or of the wool growing upon any ſuch 
wether ſheep, to be carried alive in any ſhip, veſſel, or 
boat, out of the kingdom of Great Britain, or out of any 
of the ſaid iſles, for and towards the only neceſſary food 
and diet of or for the maſter or commander, mariners, 


paſſengers, or perſons therein, and for and towards no 


other purpoſe whatſoever.” 


+ Sea. 7. By 28. Geo. 3. c. 38. ſ. 3. it is provided, 


That no live wether ſheep ſhall be put or carried on 
board any ſhip, veſlel, or boat, for the neceſſary food or 
diet of the maſter or commander, mariners, or paſſengers 
therein, until an application ſhall have been made to the 
comptroller and collector of the cuſtoms of ſuch port or 
place where the ſame are intended to be ſhipped, and a 
licence obtained from them for the ſhipping thereof ; 
which licence ſhall ſpecify the number of wether ſheep 
fo to be put on board ſuch ſhip cr veſſel, and they ſhall in 
no caiz exceed ſuch number as in the judgment of the 
officers granting ſuch licence ſhail be deemed ſufficient 
for the uſe of ſuch maſter or commander, mariners, or 
paſſengers, during the intended vovage of ſuch ſhip or 
veflel, according to the diſtance thereof; nor ſhall the ſame 
be {hipped but in the preſence of the proper officers ap- 


pointed to attend the iame, upon pain that the theep ſo 


put on board ſhall become forteited to the perſon or per- 
ſons ſcizing the fame; and the perſon or perſons ſhipping 
or attempting to fhip the fame, ſhall, for every ſuch of- 
fence, forteit and pay the ſum of twenty ſhillings for 


every ſuch ſheep, to the perſon or perſons who ſhall in- 


form thereof.“ 


+ Se, 8. By 28. Geo. 3. c. 38. ſ. 4. it is further provided, 


That if it ſhall happen that there thall be no comptroller 
or colleQor of the cuſtoms at the place where the taid 
live wether ſheep are intended to be ſhipped, that then 
and in every fuch caie ſuch licence ſhall be obtained from, 
and the nipping of fuch live wether ſheep ſhall be made 
in the prefence ot, ſome one or more officer or othcers 
of his majeſty's revenue neareſt to ſuck, place, and every 
ſuck officer is hereby required to grant ſuch licence, and 
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« to attend to and overlook the ſhipping of ſuch ſheep ; 
« any thing herein contained to the contrary thereof in 
„ anywite notwithſtanding.” 


| + Seck. 9. By 28. Geo. 3. c. 38. ſ. 5. 1T 18 RECITED, Not to extend 

« That there are, within ſome parts of that part of Great te veſſels 
MY | . * 5.» bound to or 

Britain called Scotland, very few officers of his majeſty's from anyplace 
revenue: AND ENACTED, That nothing in this act between the 
« contained with refpect to any officer being preſent at the Mrs} Cantire 
« ſhipping of live wether ſheep, or the granting a licence au Cape 
for. that purpoſe, ſhall extend or be conftrued to extend. 
+ to the ſhipping of live wether ſheep on board any ſhip, 
« yeſſel, or boat which ſhall be bound only to or from any 
« port or place between the 411! of Cantire and Cape Frraty, 
« for the neceſſary food and diet of or for the maſter or 
« commander, mariners, pailengers, or perſons on board 
« ſuch ſhips, veſſels, or boats, and for and towards no other 


% purpole whatſoever.” 


Lad 
— 


A 
. 


+ Se, 10. By 28. Geo. 3. c. 38. ſ. 6. 1T 18 RECITED, nor to the 
« That in that part of Great Britain called Scotland, eſtates Moving ſheep 
and farms often confiſt of mainland and {mall iſlands from 
within the different firths or ſeas adjacent, on which ;0.-4. within 
iſlands ſheep are fed and depaſtured, and which, for that the firths of 
and other purpoſes, mult neceſſarily be removed on board $:9//0nd, 


boats or other veſſels from one ifland to another ifland, Where cares 
55 cent of batn, 


or to the mainland, or therefrom to the ſaid iſlands:“ arp 


ENACTED, *© That this ad, or any thing herein contained, 
„ ſhall not extend to prevent or hinder any landholder, 
„ proprietor, or tenant of ſuch eſtate or eſtates, or farm oc 
« farms, from moving, tranſporting, carrying, and ex- 
changing from the mainland to any iſland or iſlands in 
« the firths or ſeas adjacent, or from any ſuch ifland to 
«© another ſuch iſland, or from thence to the mainland, on 
„board boats or other veſſels, any live theep or lambs, as 
« occaſion may be or require.” 


X „* 


+ Sef. 11. By 28. Geo. 3. C. 38. . 7. it is provided, Proprictors, 
„That it ſhall not be lawful to or for any fuch land- &c. of fuck 
e holder, proprietor, or tenant of ſuch atorctaid eflate cuae te give 


: . pond not to 
( 7 21 - 
or eſtates, farm or farms, to remove, tianfbort, carry, export the-p 


or exchange, any ſuch live ſheep or lambs as atorefaid, to f,ceign 
«© until he, ſhe, or they ſhall have entered into a bond, parts, and to 
« to the uſe of the king's majeſty, his heirs, and ſucceffors, obtain a li. 
« in the penalty of one hundred pounds, that ſuch land— oo 
* holder, proprietor, or tenant, will not export, or know- "POR 
** ingly permit to be exported, to foreign parts, any live 
ſheep, lambs, wool, wooltels, mortlings, or ſhortlings, 
to him, her, or them belonging, contrary to the true 

| | „in- 


A 
AN 


* 
Lag 
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“ intent and meaning hereof; and ſhall have delivered 
ſoch bond to one of his majeſty's juſtices of the peace, 
officer of the cuſtoms, or officer of exciſe, neareſt to the 
reſidence of ſuch landholder, proprietor, or tenant; and 
„ alto until he, ſhe, or they ſhall have oÞtaincd a licence 
for the moving, tranſporting; carrying, or exchanging 
any ſuch live ſheep or lambs as aforeſaid, from ſuch atore- 
*«« ſaid juſtice of the peace, or officer, under his hand and 
« ſeal; and which ſuch aforeſaid juſtice ald officer are 
© hereby required to grant upon receiving ſuch bond, or at 
any time thereaſter.“ 


Licenee to + Seer. 12. By 28. Geo. 3. c. 38. ſ. 8. it is further 
. enacted, That every ſuch licence ſhall expreſs and contain 
perfon tio tlie name and reſidence of tlie perſon and perſons to whom 
whom grant- the fame ſhall be granted, and the names and ſituations 
ed, &c. and to (c of the iſlands to and from which any ſuch live ſheep or 
e 3 lambs ſhall and may be thereby moved, tranſported, car- 
er "og 5 ried, or exchanged; and every ſuch licence ſhall continue 
feited. ce in force until a forfeiture ſhall be made of the laſt afore- 
Bond and „ ſaid bond; which faid bond, and a copy of every ſuch 
copy of li « licence, ſhall be ſent, by the juſtice or officer who ſhall 


cence to be 4 take or grant the ſame, within one month next after the 


fent to the SS - - . 
commillion- “receiving of ſuch bond or granting ſuch licence reſpec-— 
ers of the « tively, to the commiſſioners of his majeſty's cuſtoms in 


cuſtoms in ce Edinburgh. | 
Edinburgh. 


Perſons con- + Se. 13. By 28. Geo. 3. c. 38. ſ. 9. it is further 
rey ing woot, enacted, “ That all and every perſon and perſons who ſhal! 
1 directly or Ly carry, export, tranſport, or other- 
er Jerſey, &c, wiſe convey, or cauſe or procure to be carried, exported, 
Owners, &c. ©* tranſported, or otherwiſe conveyed, out of the kingdom 
vi thips, carts, *© of Great Brita:n, or out of or from the faid iſles of Ferjey; 
c „ Guernſey, Alderney, Sark, and Man, or out of or from any 
eee of them, into any parts or places aut of the kingdom ot 


ing, or ailiſt. © les aforeſaid, any wool whatſoever of the growth of the 


ing in the ex- kingdom, or of the ifles aforeſaid, or any woolfels, 


portation of «4 mortlings, ſhortlings, yarn or worſted made of wool, 
e egg 6c woolflocks, cruels, coverhds, waddings, or other ma— 
penalties. nufactures, or pretended manufactures, made of wool 
| flightly wrought up, or otherwiſe put together, fo as the 
« fame may be reduced to and made uſe of as wool again, 
« or mattraſles or beds ſtuffed with combed wool, or woot 
« fit for combing or carding, or any fullers earth, ful- 
„ling clay, or tobacco pipe clay, and allo all and every 
& owner and owners of any ſhip or other veſſel, and all 
« and every owner and owners of every horſe or other 
„ beaſt of burthen, waggon, cart, or carriage, upon which 
« any ſheep, wool; or other articles before b 
; cc and. 


* 


r 
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ered 
ace, 
the 
and 
nce 
ing 
re- 
nd 

are 

at 


Ch. 48. i 


„ 
„ 


£6 


and hereby prohibited from exportation, ſhall be exported, 
tranſported, carried or conveyed, packed or loaded, with 
an intent to be exported, knowing thereof, and being 
actually aiding, aſſiſting, or conſenting thereunto, and 
alſo every maſter and commander, and mariner of or in 
ſuch ſhip or other veſſel wherein any ſuch wool or other 
articles aforeſaid, and which are hereby prohibited from 
being exported, ſhall be ſo exported, traniported, carried 
or conveyed, or loaden or laid on board as aforeſaid, 
with any ſuch intent or purpoſe as aforeſaid, knowing 
thereof, and being actually aiding, affiſting, or conſenting 
thereunto, and alſo every factor or ſervant, or other per- 
ton whatſoever, and every collector, cuſtomer, comp- 
troller, waiter, ſearcher, ſurveyor, or other officer or 
officers whomſoever, knowing thereof, and being actually 
aiding, aſſiſting, or confenting thereunto, and who ſhall 


be thereof convicted, ſhall forfeit and pay for the firit 


offence three ſhillings for every pound weight of ſuch Penaities, 


wool, or other the aforeſaid enumerated articles, which 
are hereby prohibited from being exported, or the fam of 
fifty pounds of lawful money of Great Britain in the 
whole, at the election of the perſon or perſons wito ſhall 
ſue for the fame, and ſhall alſo ſuffer folitary impriſon- 
ment in the common gaol or houſe of correction of the 
county, riding, diviſion, ſhire, or ſtewartry wherein ſuchi 
offender or offenders ſhall be reſpectively convicted, for 
the ſpace of three calendar months, without hail or main- 
prize, and until the penalty in which he, the, or they 
hall be convicted ſhall be paid, ſo as the whole of fuch 
impriſonment for the nonpayment of ſuch penalty ſhall 
not exceed the ſpace of twelve calendar months; and in 
caſe of a further conviction for or upon a fecond or other 
ſubſequent offence of the ſame kind, the perſon or perſons 
ſo again offending ſhall, upon every ſecond, or other 
ſubſequent conviction, forfeit and pay three ſhillings 
tor every pound weight of fuch wool and other articles 
herein-betore mentioned, and which are hereby prohi— 
bited from being exported, or the ſum of fifty pounds 
of lawful money of Great Britain, at the election of the 
perſon or perſons who ſhall ſue for the fame, and ſhall 
allo ſuffer ſolitary impriſonment in the common gaol 
or houſe of correction of the county, riding, diviſion, 
ſhire, or ſtewartry, wherein ſuch offender or offenders 
hall be reſpectively convicted, for the ſpace of fix ca- 
lendar months, without bail or mainprize, and until the 
penalty in which he, ſhe, or they ſhall be convicted ſhall 
be paid, fo as the whole of ſuch impriſonment for the 
non-payment of the penalty which hall be incurred by 
ſuch ſecond or other ſubſequent offence, ſhall not ex- 
Vai; . G e ceed 
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Forfeiturcs to ceed the ſpace of two ycars; all which ſaid ſeveral for. 
go to the per-« feitures ſhall be for the benefit of the perſon or perſon; 
— tore who ſhall ſue for the ſame ; and the ſaid wool, and otter 
Wool, c. © the faid herein-before enumerated articles, which thall be 
conveved com- packed, loaded, removed, carried, conveyed, or ſhipped, 
trary to this « with intent to export the ſame. otherwiſe than under 


act, with the 7, . *Q* : ; | 
| | { * 
0 and according to the reſtrictions and regulations, and 


be forteites, “ ſubject to the powers and exceptions herein-after men— 
| c 


* tioned and expreſſed, ſhall, together with the ſhip, vel. 
& fel, bottom, or boat, waggon, cart, and other carriage, 
„ horſes, or other beaſts, on or by which any of the faid 
„ hereby prohibited articles ſhall happen to be fo loaded, 
& carrying or conveying. be liable to be ſeized, and {hall 
« become forfeited for the benefit of the perſon or per- 
« fons who {hall feize the fame,” 


Ac not to e 4 Sec. 14. By 28. Geo. 3. C. 38. . 10. t 38 provided, 
tend to the «© "That nothing in this act contained ſhall extend, or be 
eee e « deemed or conſtrued to extend, to prohibit the exporta- 
AE „ tion of tobacco-pipe clay from any port in this kingdom 
Britijh colos. to any Briti/h ſugar colony or plantation in the / 
nies in the Indies, in any ſhip or veſſel which may lawfully trade 
a . A thither, lo long as the exportation thereof ſhall be al- 
ede ig „ lowed by virtue of an act made and paſſed in the ſeven- 
TY c teenth year of the reign of his pretent majeſty, inti- 
„ tuled, An Af for repealing the eleventh rule in the bk if 
« rates, fo far as the fame relates to making any allowance uten 
« the importation of damaged currants and 1a'ijims, and fir 
& making the importer of ſuch goods an abatement in the dutics 
iin lieu thereof; and for explaining the ſaid rule with rept 
to ſuch wilowance for damage on other goss; and to permit 
« the exfortation of tobacco pipe clay from this kingdom lo i: 
% Brit ſh ſugar colonies or plantations in the It Indies, fer a 
limited time; Which ſaid recited act has been continued by 
«& ſ:yeral ſubſequent acts of parliament.” 


If wool, c. + Sckt. 15. By 28. Geo. 3. c. 28. ſ. 11. it is enacted, 
intended to „ "That all and cvery owner and owners of wool, or any 
e e „other the ſaid herein- before enumerated woollen and 
F ard „ worſied articles, and which are hereby prohibited from 
the tea with- *© being exported, or his, her, or their agent or agents, 
out entry who {hall at any time hereafter carry, or cauſe to be car- 
thercot liav- « ried, any wool, or any other the ſaid laſt- mentioned ar- 


ing been 60, $lotes . | I" | 
KEE 6 be ticles, to any port or place on the ſea-coaſt within the 


torfeircd, &c. faid kingdom of Great Britain, with an intention to con- 
orfeited, &c. | 

„ vey the tame to any other port or place on the ſea-coaſt 

* within the ſame kingdom, from whence the ſame may 

; be ſhipped off, or otherwiſe traniported, conveyed, or 

* carried into foreign parts, thall, in the firſt place, cauſe a 

; 110 due 
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& duc entry to be made of the ſaid wool, and other the ſaid 
« laſt- mentioned articles, at the port from whence the ſans 


|. « ſhall be ſo intended to be conveyed. containing the exact 


« weight, marks, and numbers of the fame, before he, ſhe, 
„or they, ſhall preſume to load or carry away any of the 
« {zid wool, or the laſt- mentioned articles, within five miles 
« of any ſuch port or place oh the {aid ſea- coaſts, from 
« whence the ſame is or are fo to be conveyed; and it any 
« wool, or any cther the ſaid laſt- mentioned articles, ſhall 
& be carrying towards the ſea, for the purpoſe aforeſaid, 
« without being firſt entered in mannet atoreſaid, and with - 
„out being accompanied with a certificate of ſuch entry, 
% and which the officer with whom tuch entry ſhall be made 


- 


ais hereby required to give, tlie wool, and other the afore- 


« ſaid articles, ſo found, and allo the horſe or horſes, or 
« other beaſt, cart, waggon, or other carriages conveying 
the ſame, ſhall be forfeited for the. benefit of the perſon 
or perſons who ſhall ſeize thereupon.” 


+ Set. 16. By 28. Geo. 3. C. 38. ſ. 12. it is provided, 
& That the aforegoing clauſe is not intended, nor ſhall be 
e conſtrued to extend, to the hindering any perſon or per- 
& ſons from carrying his, her, or their wool from the place 
„of ſhearing the ſame, on horſes, or by carts and wag- 
„ gons, to his, her, or their own dwelling-hovſe or hovles, 
« or out-houſes thereunto belonging, though the fame be 
„ within five miles or leſs of the fea, fo as fuch perfor 
or perſons; within ten days after the ſhearing of the ſaid 
* wool, and before he, ſhe, or they remove of otherwiſe 
« diſpoſe of the ſame, or any part thereof, from the place 
© where it was firſt carried after thearing, do. under his, 
it her, or their hands, certify to the othcers of the cuſtoms 
in the next adjacent port, the true quantity of the ſaid 
* wool; (that is to ſay) of the number of flecccs, and 
© where the ſame is houſed, and that ſuch perſon or per:ions 
do not remove, or otherwiſe diſpoſe of the faid wool to 
any other place, without firſt certifying to the officer of 
* ſuch port, under his, her, or their hands, of his, her, or 
« their intention to remove the ſame, three days at leaſt 


© before ſuch removal; and the officer and officers in their 


* reſpective ports; and the limits of ſuch ports, are hereby 
« required to receive and keep ſuch certificates, and to make 
* a regiſter of them; but in cafe any ſuch perſon or per- 
* ſons ſhall negle& to make and fend ſuch certificate to the 
officer or officers of the next adjacent port as aforeſaid, 
or ſhall remove, or otherwiſe diſpoſe of any of the ſaid 
* woot before ſuch certificate of his, her, or their intention 
* ſo to be made and delivered as aforclaid, ſuch perſon or 
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tention to re- 
move it. 


Offcer to rea 
giſtcr ſuck 
ccriitcates. 


— — 
——ů— 


———— —— 


— 
oe —— gn” 
— AE EMIT 


- 
TOYS. RIP 


* _ 
* 
3 


3 ͤ 
r 


452 


If there be no 
port within 
five miles, 
certificates to 
be given to a 


Juſtice, &c. 


uantity of 
wool of theep 
thorn for mar- 
ker between 
Mich i and 
July 1, need 
not be certi— 
fied till after 
the general 
ſhearing, if 
three days 
previous no— 
tice of the re- 
moval be cer— 
tifhed as afote- 
laid. 


Qualified per- 
ſons may ſeize, 
for their own 
uſe, wool, &c. 
found ncarthe 
fea or any na- 
vigable river, 
with an intent 
to be ex- 

por ted. 


Penalty on 
the offenders. 
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vided, That if ſuch next adjacent port 
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perſons ſhall have no benefit by this proviſo, but be 
liable to the penalties expreſſed in the foregoing clauſe,” 


+ Sci. 17. By 28. Geo. 3. c. 38. f. 1. it is alſo pro- 
all happen to be 
at a greater diſtance than five miles from the dwelling— 
houſe or houſes of ſuch aforeſaid perſon or perſons, that 
then and in every fuch caſe every ſuch aforeſaid entry, 
notice, or certificate, ſhall and may be made or given to 
any one of his majeſty's juſtices of the peace, or an 
ofticer of his majeſty's -revenue, neareſt to the dwelling- 
houſe or houſes of ſach perſon or perſons; any thing 
herein contained to the contrary thereof in anywiſe not- 
withſtanding.” | | 


+ Seft. 18. By 28. Geo. 3. c. 38. ſ. 14. it is further pro- 
ſhall be ſhorn between the 
firſt day of March and the firſt day of Juby in each year, 
for the ſole purpoſe of ſending them to market, and in 
caſe the owner or owners of ſuch ſheep ſhall not remove 
or otherwiſe diſpoſe of the wool or fleeces which ſhall 
be ſhorn from ſuch ſheep, from the places where the ſame 
were firſt carried gfter ſhearing, without firſt certitying in 
three days in manner aforeſaid, it ſhall not be neceſſary 
for ſuch owner or owners to certify the true quantity of 
the ſaid wool and number of ſuch fleeces, and where 
the ſame are houſed, until ſuch owner or owners ſhall 
certity 1n manner before-mentioned, the quantity of the 
wool and number of the fleeces ſhorn from the whole 
of the flock or flocks belonging to ſuch owner or owners, 
after the general ſhearing for that ſeaſon of the ſaid tlock 
or flocks,” 
+ Sc. 19. By 28. Geo. 3. c. 38. ſ. 15. it is enacted, 
That it thall and may be lawful to and for any perſon 
or perſons, authorized and qualified as herein-after 13 
mentioned, to ſeize, . take, and challenge, to and for his 
and their own uſe and benefit, all ſuch wool, woolfels, 
mortlings, ſhortlings, and other the ſaid woollen and 
worſted articles, fullers earth, fulling clay, and tobacco- 
pipe clay, which he or they ſhall happen to ſee, know, 
or diſcover, to be brought, carried, or laid on ſhore at ot 
near the ſea, or any navigable river, to the intent or 
purpole to be exported or conveyed out of the {aid king- 
dom of Great Britain, or out of the ifles aforeſaid, ot 
any of them, contrary to the true intent and meaning 
of this at; and the offender or offenders therein {hall 
be ſubje& and liable to the like forfeiture, pains, and 

| penalties, 
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« penalties, as perſons by this ad are ſubject unto, for ex- 
| « porting, tranſporting, or ſhipping of wool, or other the 
« commodities aforeſaid, contrary to the true intent and 
« meaning hereof.” | 


+ Seck. 20. By 28. Geo. 2. c. 38. 1. 16. it is provided, Wool for the 
« That it thall and may be lawful to export and tranſport ue of J, 
« the ſeveral quantities of wool herein-after mentioned d ey 2 
exported from 
« out of or from the port of Southampton only, unto the Sabat 
« jtles of Ferſey, Guernſey, Alderney, or Sark, by or for the under the re- 
only uſe or bchoof of any of the inhabitants of the ſaid gulations 
« jfles, or ſome or one of them, but under and ſubject to e 9 
the regulations in this act contained reſpecting the re- e 
© moval and ſhipping of wool, and fo as ſuch wool ſhall 
be ſhipped or laden on board ſome ſhip or veſſel then 
ro. the property of ſome perſon or perſons refiding within 
| © one of the ſaid ifles of Fer/ey, Guernſey, Alderney, or 
% Sark, and ſo as ſuch perſon and perſons as ſhall fo ſhip 


"= « or put on board ſuch wool aforeſaid in any ſuch ſhip or 
« other veſſel, do, before the ſhipping or putting on board 

„ ſuch wool, deliver unto the collector, cuſtomer, comp- | 

« troller, ſurveyor, or ſearcher of the port of Southampton . 


*« aforeſaid (out of which the fame wool is to be exported), 
« a writing under the hand and ſeal of the governor of the 
« faid iſle of Ferſey, or of his deputy or deputies, as to the 
+ wool which is to be exported to the ſaid iſland; and un- 
« der the ſeal of the ſaid governor of Guern/cy, or of his 
« deputy or deputies, as to the wool which is to be exported 
« to the ſaid iſles of Guernſey, Alderney, and Sar, or any of 
% them; in which writing it ſhall be expreſſed that the 
party named therein is authorized and appointed to ex- 
* port or cauſe to be exported out of the port aforeſaid ſo 
„much wool, exprefling the number of tods, to the ſame 
« jfles, or ſome or one of them, to be uſed and manufac- 
«© tured in one of the ſame iſles, or in ſome of the members 
« or parts of the ſame, and that ſuch party, ſo authorized 
& and appointed to export or cauſe to be exported ſuch 
„ wool, hath, before the making and ſcaling of the ſaid 
« writing, entered into ſufficient bond to his majeſty's 
« uſe for the landing of the ſaid wool in manner atore- 


« ſaid.” 


+ Sea. 21. By 28. Geo. 3. c. 38. 1. 17. to the intent that Quantity that 
the quantity of wool to be exported out of the port of may be ex- 
Southampton aforeſaid into the ſaid iſles, or either of them, 3 rpm 
in any one year, may not exceed the quantity hereunder g, Ser, 
ſpecified ; (that is to ſay) unto the ifle of erjey four thou- 
ſand tods, and no more, of uncombed wool; and unto the 


iſle of Guernſey two thouſand tods, and no more, of un- 
© | combed 


ö 
WA — 
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combed wool; and unto the iſle of Alderney four hundred 

tods of uncombed wool, and no more; and unto the iſle of 

Sark two hundred tods of uncombed wool, and no more, 

each tod not exceeding thirty-two pounds in weight; it is 

Goverr,or of further enacted, „That the governor of the ſaid iſle of 

742. 3 & Jerſey, or his deputy, for whom he ſhall anſwer, thall not 

= 3 % make to any perſon or perſons any writing or writings, 

portation of “ ſuch as is above ſpeciſied, to authorize and appoint ſuch 

more than the © perſon or perſons as aforeſaid to fetch, export, or tran. 

quantity Ipe- g. port, out of the port of Southampton aforeſaid unto the 

ili. 6 ſaid ifle of Fo ey, in any one year, any greater quantity 

«© of wool than four thouſand tods; and that the governor 

of the faid iſle of Guernſey, or his deputy, for whom he 

&« ſhall anſwer, ſhall not make to any perſon or perſons any 

« writing or writings, ſuch as is above ſpecified, to authoriſe 

and appoint ſuch perton or perſons as aforeſaid to fetch, 

« export, or tranſport, out of the port above ſpecified, unto 

the ſaid iſles of Guernſey, Alferncy. and Sark, in any one 

„ear, any greater quantity of wool than twa thoutand 

Cuſtomer of * tuds for Guernſey, tour hundred tods for Alderney, and 

$uthanp!0? do « two hundred tods for Sar; and that the cuſtomer of the 

. . port of Southampton aforeſaid thall Keep a true account 

JJ. if he of all the ſaid quantity of wool ſo by him permitted to 

permit a lar- „ be laden by this act, and ſhall not permit any greater 

ger. ihan the « quantity of wool to be laden than by this act is preſcribed, 

gi e e in any one year, to any of the ſaid iſlands reſpectively, 

ia dn. „ under any pretence whatſoever, upon the penalty of the 

. „ forteiture of his place, and of the ſum of five hundied 

„ pounds in money, one moiety whereot to the king's 

« majeſty, his heirs or ſucceſſors, and the other moiety to 

« him or them that will ſve for the ſame in any court of 

© record, wheren no eſſoin, protection, or wager of law, 

© por more than one imparlance, ſhall he allowed: and if 

Governors, © ny gf the governors of the ſaid iſles, their or either of 

c. authu- et their deputy or deputies, ſhall give, grant, or make any 

riſing a 8 licence or licences for exporting from Southampton afore- 

dinge oo & faid into the ſaid iſſes reſpectively any greater quantity of 

fer eit zol, © ſuch woot than is before, by the true meaning of this act, 

por tod. limited and appointed in that behalf; that then the re- 

55 & ſpective governor or governors of ſuch of the ſaid iſles 

ſhall forteit and pay to the king's majeſty, his heirs or 

«« ſucceſſors, the turp of twenty pounds of lawful money of 

& Great Britain for every tod of wool which ſhall be fo 

e liccnſed to be exported, over and above the rate or pro- 
portion of wool in and by this act, or the true meanin 
thereof, limited or appointed, one moiety whercof ſhal 

* ke paid to the king's majeſty, his heirs or ſucceſſors, and 

the other moiety thereof to him or them that will ſue for 

the fame in any court of record, wherein no elioin, pro- 

LK id 1 19 # Fi. a l ö 60 tection, 


* 
* 
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tection, or wager of law, nor more than one imparlance, 
{hall be allowed.“ | 


+ Se. 22. By 28. Geo. 3. c. 38. 1. 18. it is enacted, 18. to be paid 
That the reſpeRive governors aforeſaid, or their re{pec- for licence 
tive deputies, or any of their clerks, officers, or ſervants, and entry, 
for the granting, making, ſigning, or ſealing of every ſuch 

writing of licence before directed, and tor the entering a 
remembrance of the ſame into foine book which they ſhall 


have and keep for that purpoſe, ſhall have and take the 


ſum of one ſhilling, and no moze.” 


+ Sect, 23. By 28. Geo. 3. c. 38. ſ. 19. it is enacted, No wool, &e., 


That no wool, or any of the herein-betore enumerated to be ſhipped, 
bur in veſſels 


. woollen or worſted articles, fullers earth, fulling clay, or | 
d b-longing to 


tobacco-pipe clay, ſhall, on any pretence whatever, be P15, 
put on board any ſhip or other veſſel, hulk, or boat, ſubjeas refi- 
whereof any alien born, or whereot any natural-born dent in Great 
ſubject not inhabiting within the kingdom of Great Bri- Britain. 

tain, ſhall be owner or part owner; and every ſuch ſhip 

or veſſel, hulk, or boat, wherein any ſuch wool, or other 

articles herein-before enumerated, ſhall be ſhipped, put, 

or laid on board, contrary to the true intent and mean- 


* ing of this act, ſhall be forfeited to and for the ule 


of the perſon and perſons ſeizing the ſame: provided ITO 
always, that this act ſhall not extend to any lamb ſkins hd 
ready drefſed and prepared, fit and uſeful for fur or ꝗxeſſed for tw 
linings.“ | or linings, 


+ See. 24. By 28. Geo. e. 38. ſ. 20. it is enacted, Wool may be 


That it ſhall and may be lawful for any buyer or manu— ES 
einn 15 


facturer of wool within the ſaid counties of Kent and *' ; 
mil s of the 


Suſſex, reſiding within fifteen miles of the fea, having fes in K 


given ſuch bond, with ſureties, as is hefore-mentioned, and Si, 


to fell any wool to any buyer or manufacturer of wool where the 
within the ſaid counties, who has alſo given ſuch bond Parties have 
with ſureties, as is aforeſaid, and to remove and lodge WES 
the ſame at the warehouſe or other place belonging to quired, &c. 
the perſon or perſons to whom the ſame ſhalkbe fold, 


and who has entered into ſuch bond, with ſureties, as is 


* aforelaid, as often as mall be thought neceſſary, although 


the perſon or perſons purchaſing the fame ſhall live 
within fiſteen miles of the ſea, fnch wool being removed, 
and fuch perfon or perſons giving ſuch notice of the 
lodging and houting thereof, as is required by the faid 
act of the ninth and tenth vears of the reign of his late 


majeſty king William the Third.” 
634 Se#. 
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+ SefF. 25. By 28. Geo. 3. c. 38. ſ. 21. it is provided, 
That nothing in the faid recited act contained ſhall ex. 
tend, or be conſtrued to extend, to prevent or hinder any 
wool thorn, or houſed, laid up or lodged within ten miles 
of the ſea ſide, within the counties of Kit and Suſſex, 
or either of them, from being removed or carried to any 
town, field, or place, where a regular and eſtabliſhed 
fair ſhall be held for the ſale of wool; and in caſe the 
ſame ſhall not be fold or diſpoſed of at fuch fair, to bring 
back ſuch wool to the houſe or place from whence the 
ſame had been taken; provided that, previous to the 
removal of ſuch wool, a permit be taken out containing 
the quantity of the wool to be removed, and to continue 
in force for and during ſuch time as may be neceſſary for 
the removal of the ſame to the fair as aforeſaid, and the 
returning thereof to the houſe or place from whence the 
ſame had been taken, in caſe the ſame ſhall not be ſold 
or diſpoſed of at ſuch fair, and the proper officers arc 
hereby required to grant all ſuch permits upon application 
to them made for that purpoſe from the grower of tlie 
wool.” 


+ Sec. 26. By 28. Geo. 3. c. 38. f. 22. it is enacted, 
T hat every permit ſhall accompany the wool for the re- 
moval of which the ſame ſhall have been granted, and 


ſhall, in caſe of ſuch wool being fold or difpoſed of at 


the fair whereto the ſame thall be carried, be produced by 


the purchaſer or purchaſers thereof to rhe proper officer 


or officers, who ſhall then grant to ſuch purchaſer or pur- 
chaſers another permit, or other permits, for the taking 
ſuch wool from ſuch fair, and which permit or permits 
ſhall ſpecify the quantity of wool to be moved, and the 
time during which it ſhall be to continue in force.” 


+ Se. 27. By 28. Geo. 3. c. 38. ſ. 23. it is enatted, 
That in caſe of the return of any ſuch wool unſold to the 
houſe or place from whence the ſame ſhall have been 
taken, the fame ſhall become ſubject and liable to the 
ſame rules, reſtrictions, and laws, as it would have been, 
in caſe the ſame had never been maved, or taken to any 
fair as aforeſaid,” oo | | 


+ Seck. 28. By 28. Geo. 3 c. 38. ſ. 24. it is enacted, 
hat if any perſon or perſons whoſoever ſhall counter- 
feit, eraſe, or in anywiſe alter any certificate or acknow- 
ledgment in the ſaid recited act mentioned, or any licence, 
certificate, or inſtrument hereby directed to be made or 
given, or ſhall cauſe or procure the ſame cr either of 


% them to be counterfeited, forged, eraſed, or altered in any 


a 6C ict. 


« veying, at any time, any parcels of woollen or worſted | 
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« reſpe&, or ſhall knowingly make uſe of any counterfeited 
« or altered licence, certificate, or acknowledgment, he, ſhe, 
„or they ſo offending ſhall forfeit and pay the ſum of 
« twenty pounds for every iuch offence to any perſon or 


« perſons who ſhall ſue for the ſame. 


+ Sc&. 29. By 28. Geo. 3. c. 38. ſ. 25. it is further yo, Se. 
enacted, © That no wool, or any other the aforeſaid wool- remeving be- 
« len or worſted articles, and which are hereby prohibited tween ſun- 


from being exported, ſhall be removed or carried towards ſetting and 


is 1 7 1. 5 un- riling, 
« the fea, within five miles of the ſca-coaſt of any part tin 1252 


« of the kingdom of Great Britain, upon any pretence miles of the 
« whatever, between ſun-ſetting and ſun-rifing, upon pain ſea, to be for. 
of the ſame being forteited, together with the horſes, feited, &c. 
« waggon, cart, or carriage, in and by which ſuch wool, 

+ and other the ſaid woollen and worſted articles, ſhall be 

« ſo conveying, for the benefit of the perſon or perſons 

« ſeizing the ſame; and the driver or drivers of every ſuch 

« waggon, cart, or carriage, knowing thereof, and being 

« thereof convicted, ſhall be committed to the houſe of cor- 

<« rection, for the ſpace of one month, there to remain with- 

out bail or mainprize.” 


+ Ser. 30. By 28. Ceo. 3· C. 38. . 26. it is Pro- put not to ex- 
vided, “ J hat nothing in the laſt aforeſaid clauſe contain- tend to Woo 
* ed ſhall extend, or be conſtrued to extend, to prevent or ſhorn, and 
„ hinder any farmer or grower of wool from removing 3 
« or carrying, at any time after ſun-ſetting, ſuch wool the f,me + +0 
Jas ſhall have been ſhorn that day, from the place or to the owners 
5% places of ſhearing the fame to the dwelling-houſe or houſes. 
© ttore-houſe of ſuch farmer or grower, although ſuch re- 

„ moval ſhall be towards the ſea, and within five miles of 


& the coalt thereof.“ 


+ Sef. 31. By 28. Geo. 3. c. 38. ſ. 27. it is alſo pro- Worſted 
vided, “ That nothing herein contained thall prevent or yarn, not ex- 


* hinder any perſon or perſons from carrying and con- cecding 4b. 
repared tor 

40 : nitting, may 
* yarn twiſted, of two or more threads, and manu- be carried to 


* factured and prepared for knitting, ſo as each parcel retail thops, 
„ be bona fide directed to, and carrying for and to the &c. 
* reſidence or ſhop of ſome retailer or retailers of ſuch 


Eo 


** woolen or worſted yarn, and ſo as there be not more 


+ than fourteen pounds weight, directed to and carrying 
„for any one perſon at the ſame time, and fo as ſuch 
** parcel be marked according to the directions of the act 


or acts of parliament requiring the marking thereof.” 


+ See. 
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How wool, + Sec. 32. By 28. Geo. 3. c. 38. ſ. 28. it is further 
&c. is to be enacted, „ That ho woo!, woolfels, mortlings, ſhortlings, 
* _« wcol-flocks, worſted bay. or woollen yarn, ſhall be 
„packed up in any other package otherwiſe than packs or 
e truſſes of leather or canvaſs, commonly called pack cloth, 
or in linen or woollen ; and all ſuch packs or truſſes of 
* leather, canvaſs, linen, or woolien, ſhall be ſtamped or 
* marked on the outſide thereof with the word ol, in 
ct large characters, not leſs than three inches in length, on 
| „ forfeiture of all ſuch wool, or other the aforeſaid arti- 
3 ME 66 cles, to the perſon or perſons ſeizing the ſame, and alſo 
| upon forfeiture, by the perſon or perſons to whom ſuch 
% woot or other afors{aid articles hall belong, of any ſum 
or ſums of money not exceeding one ſhilling for every 
© pound weight of iuch wool. or other the aforeſaid arti- 
cles ſo ſeized, to the perſon or perions ſeizing the ſame, 
nas the Court or juſtices before whom ſuch wool, or 
e other the aforelaid articles, ſhali; be condemned, ſhall di- 
Werths yarn © rect: Provided always, that nothing herein contained 
may b: packed © ſhall extend to prevent any perſon from packing or put- 
in paper, if © ting any worſted or woolien yarn in paper, fo that fuch 
marked, &c. 6 paper 15 fairly directed to the perſon or perſons to whom 
the ſame is intended to be ſent, and the word varied or 
& yarn, as the caſe may be, wrote or marked thereon, in 
« letters not lets than one inch in length, and that the quan- 
« tity in any one ſuch paper contained do not exceed tours 

« teen pounds in weight.” . 5 


Lad 


La) 


+ Setf?. 33. By 28. Geo. 3. c. 38. ſ. 29. it is provided, 


That the juſtices before whom any complaint or in- 


Juſtices may 4 
order wool, 


&.urftimped © formation reſpec ing the word wee! not being ſtemped 


oo the pack- or marked on the outſide of the package of ſuch laſt 

age, to be re- enumerated articles, according to the directions of this 

turned; but act, hall be made, ſhall and may, and they are hereby 

ths 4%: 35'<oagh „ impowercd, if they ſhall fo think fit, to order and direct 

blow 6d. per “ the wool, and other the ſaid herein-before enumerated 

Ib. weight. articles which ſhall have been ſeized, to be returned to 
& and delivered up to the owner or owners thereof; but 
& that in cvery ſuch caſe rhe forfeiture or penalty incurred 
& by ſuch offence ſhail not be mitigated or reduced below 
% {ixpence for every pound weight of ſuch wool, or articles 
«6:10 feized.” | 


Wool, Kc. not + Se. 34. By 28. Geo. 3. c. 38. ſ. 30. it is further 
packed ac- enacted, <* That all and every perſon and perſons who 
corairgroths « ſhall pack any wool, or other the aforeſaid woollen 
„ta be for- „ or worſted articles, in any box, barrel, caſk, caſe, cheſt, 


N eq gg « ox. any other package, otherwiſe than according to the 


weight. „ directions herein-botore contained, or who fhall preſs 


„ together, 


I 
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cc 
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Lad 


cc 
0 
«c 
«6 


La 


60 
«c 
10 


40 
0 


together, or cauſe or procure to be preſſed together, 
with any ſcrews, preſſes, or other engin-, any wool 
whatioever, or any yarn made of wool, or other the 
woollen or worſted articles by this act prohibited from 
being exported, into any pack, truſs, or other wrap- 
per, or put, preſs, pack, or ſtean the fame, or cauſe to 
he put, preſſed, packed, or ſteaned, into any butt, pipe, 
hogthead, cheſt, or other caſk or veſſel, upon any pre- 
tence whatſoever, ſhall forfeit all ſuch wool, or other 
aforeſaid woollen or worſted articles, with the package 
thereof, and three ſhillings for every pound weight of 
wool, or other ſuch woollen or wortted articles, ſo put, 
reſſed, packed, or ſteaned, the whole of which penalties 
ſhall go and be paid, by the owner or packer of {uch 
wool, or other the aforeſaid woollen or worſted articles, 
to the perſon or perſons who thall ſeize the ſame, or ſue 
for ſuch forfeiture.” | 


+ Set. 35. By 28. Geo. 3. c. 38. f. 31. it is further Perſons wins 


enacted, That if any perſon or perſons 1hall prels to ing wool, &c. 
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gether, or cauſe or procure to he preſſed together, with contrary to 
any ſcrews, preſſes, or other engine, any wool, or other this act, or af- 
the woollen or worſted articles herehv prohibited fro n ging 
being exported, into any truſs, ſack, pack, bag, or other the ſame pe- 
wn or {hail put, preſs, pack, or ſtean the ſame, or najtics as ex- 
cauſe or procure to be put, preſſed, packed, or ſteaed porters of 
into any butt, pipe, hogſhead, cheſt, or any other caſk 00. 

or veſſel, upon any pretence whatſoever, contrary to the 

true intent and meaning of this act, every perſon or 

perſons ſo offending, and all perſon and perſons aiding 

and aſſiſting in ſuch packing, 1hall, over and above the 

penalties and forfeitures before-mentioned, be ſubject 

and liable to the fame pains and penalties as are herein- 

betore directed to be inflicted upon exporters of wool ; 

and the court and juſtices by and bas whom ſuch Perſons am. 
perſon or perſons ſhall be tried and convicted, ſhall, and ing in ach il- 
hereby have power and authority to punith every ſuch less package, 
offender accordingly : provided always, that in cafe any Bitis _ : 
perſon or perſons who may have aſſiſted in ſuch illegal maſterpacker, 
package ſhall, before his, her, or their being apprchend- &c. or matter 
ed for the ſame, appear before any of his majeſty's ju'tices packers, &c. 
of the peace, and then and there make a true dilcovery 

of the maſter packer, and other the perſons concerned 

in ſuch illegal package, ſo that he, ſhe, or they may be 

proſecuted to conviction, then the perſon or perions qiſcovering 
giving ſuch intormation ſhall not be liable to the pains their employ- 
and penalties aforeſaid, and, on conviction of ſuch of- ers, to be en- 
fender or offenders, thall be entitled to the wool, or titled to the 
other the wootlen or worked articles ſo packed: Pro- "0%" 

 "m a & vided 


and the em- 
ployers to be 
able to the 
penalties on 
exporters of 
Wool. 


Wharfingers 
to enter into 
bond not ille- 
gilly to ſhip 
wool, and to 
keep an ac- 
count of wool, 
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& vided always, that in cafe the maſter packer, or any per- 
ſon or perſons ailiſting in ſuch package, ſhall, before 
“ any information ſhall be taken againſt him, her, or 
« them therein, diſcover to any juſtice of the peace the 


La) 
* 


% name or names of the perſon or perſons by whom he, 


“ ſhe, or they was or were employed to pack or preſs the 
« fame, fo that ſuch perſon or perſons by whom he, ſhe, 
or they was or were employed, may be proſecuted to con- 
« viction fot the ſame, then ſuch maſter packer, or the 
„ perſon or peiſons who ſhall give fuch information, ſhall 
„not be liable to the pains and, penalties aforeſaid, and 
„ ſhall be entitled to the wool, or other the woollen or 
«© worſted articles ſo ſent to be packed, and the perfon or 
% perſons directing ſuch wool, or other the aforeſaid woollen 
or worſted articles, ſo to be packed, ſhall, on conviction 
„for the ſame, be liable to and ſhall ſuffer the pains and 
* penalties herein- before directed to be inflicted on expor- 
ters of wool.” >: 


+ Se. 36. By 28. Geo. 3. c. 38. ſ. 32. 1T 1s RECITED, 
« That great quantities of wool are frequently lying at the 
public wharfs in different ports of Great Britain, which 
wool being under no controul of the commiſſioners of the 
cuſtoms, or their officers, evil-diſpoſed perſons may in the 
night-time put the ſame on board veſſels ready for failing 
to foreign parts; and allo in many caſes, where wool is 
regularly entered to be put on board veſſels bound coaſt- 
ways, it is eaſy to put on board ſuch veſſels in the night- 
time a larger number of packs of wool than have been 
duly entered for that purpoſe, and which, by being con- 
cealed under ſuch packs as have been duly entered, cannot 
eaſily be diſcovered, and which wool may after the ſaid 


ſhip has proceeded ſome way on her intended voyage, be 


put on board other veſſels bound to foreign parts:“ for 
remedy whereof IT 1s ENACTED, “That every perſon and 
«« perſons who ſhall keep any wharf for the reception of 
„ wool in or at any port in Great Britain ſhall, within fix 
“ months after the paſſing of this act, and every perſon 
« and 3 who ſhall hereafter keep any ſuch whart 
c ſhall within one month after he, ſhe, or they ſhall be- 
„gin to keep the ſame, enter into a bond to the uſe of 
« the King's majeſty, his heirs and ſucceſſors, in the pe- 
« nalty 7 two hundred pounds, and which ſhall be de- 


ce poſited with the commiſſioners of his majeſty's cuſtoms 
„ at the port of London, that no part of the wool which 
« ſhall be lodged or depoſited with him, her, or them, 
c& ſhall, with his, her, or their privity or conſent, be ille- 
“ oally put on board any ſhip or veſſel ; and ſuch whar- 
5 finger ſhall alſo keep a regular entry and account of the 

| quantity, 
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quantity of bags or cloths of wool by them received and 
delivered, the time when, and the names and reſidence 
« of the perſons from whom fuch wool was ſo received, 


* 
A 


and to whom ſuch wool was ſo delivered, with the 


« marks and nuinbers upon the ſheets, and weight of 
% ſuch wool, a copy of which account ſhall be by him, 
her, or them delivered to the principal officers of the 
« cuſtoms, at the port at which ſuch wharfinger ſhall re- Penalty on re- 
« fide, at the end of every fix months, and oftener, if fuſing to give 
« the ſame ſhall be required by ſuch officer ; and if any — 1 

« wharfinger ſhall refuſe to enter into ſuch bond as afore- nf of 

„ ſaid, within the ſaid reſpective times, he, ſhe, or they ſo wool, &c. or 
« refuſing, ſhall forfeit and pay the ſum of two hundred for ſuffering it 
« pounds to the perſon or perſons who ſhall fue for the te be illegal 
« fame ; and in caſe ſuch whartinger ſhall refuſe to keep Pes. 

« and deliver ſuch account, or ſhall be convicted of keep- 
ing or delivering a falſe account, every ſuch wharfinger 
„ ſhall, for every ſuch offence, forfeit and pay the ſum of 
fifty pounds, to be paid to the perſon or perſons who 
„ ſhall ſue for the ſame ; and moreover, if ſuch wharfinger 
« ſhall at any time knowingly permit or ſuffer any ſuch 
« wool to be put on board any ſhip or veſſel, otherwiſe 
« than according to the directions in this act contained, 
« then ſuch wharfinger, and alſo all and every perſon and 
« perſons who ſhall be aiding and afliſting therein, ſhall on 
« conviction be ſubject and liable to the pains and penalties 
„ herein-before enacted againſt the exporters of woo}; and 
any perſon giving information, ſo as that ſuch waarfinger, 
« perſon and perſons, or any of them, may be convicted, 
« every ſuch informer {ſhall be entitled to the ſum of forty 
„pounds, which ſum thall be paid to ſuch informer by the 
„ cothmiſtioners of his majeſty's cuſtoms immediately after 


« ſuch conviction.” 
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+ Sedt. 37. By 28. Geo. 3. 0. 38 f. 33. it is further Wiss 
enacted. That every perſon and perſons keeping a wharf to give an ac» 


* at which any wool {hall be lodged or received ſhall, nt to the 
proper officer 


and he, ſhe, and they is and are hereby required, with- ofthe quantity 


in ſeven days next after he, ſhe, or they ſhall receive any of wobl re- 
„ wool at ſuch wharf by land carriage, or by inland nay1- ceived, on pe- 
e gation, to tranimit or deliver a note in writing, ſigned Palty of zo. 
* by the owner of ſuch wharf, or his, her, or their agent, 

* which thall certify and acknowledge the quantity of woolſo 

% received, and the number of iheets in which the fame is 
contained, to the cuſtomer or comptroller at the port 

* at which ſuch wharf ſhall be kept, in caſe there ſhall 

“ happen to be at ſuch port or place any ſuch officer, and, 

for want thereof, to ſuch other officer of the cuſtoms (if 


any) as ſhall happen to be ſtationed at ſuch port or place, 
46 up- 


* 
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upon pain of forfeiting, for every neglect, the ſum of ten 


& pounds to any perſon or perſons who ſhall ſue for the 
60 ſame." 5 


+ Sec. 3%. By 28. Geo. 3. c. 38. f. 34. And 
the better to prevent any fraudulent exportation of wool, 
woolfels, mortlings, ſhortlings, combed wool, woolflocks 
or woollen bay yarn, worſted yarn, cruels, or wool lightly 
manufactured, and which are hereby prohibited from be- 
ing exported, under the pretence of carrying the ſame 
coaſtwiſe in the kingdom of Great Britain; it is further 
enacted, . That no wool, or any other the laſt before 
« enumerated articles, and which are hereby prohibited 
« from being exported, ſhall be put on board any ſhip, 
& veſſel or boat, to be carried coaſtwiſe, or from one port 
& in Great Britain to another, unleſs notice be firſt given 
c to the commiſſioners or chief managers of the cuſtoms, 
& or to the cuſtomer or collector and comptroller of the 
te cuſtoms at the port from which the ſame is intended to 


<« be ſent, of the quantity, quality, and package, together 


„ with the marks, numbers, and weight thereof, with the 
& name of the ſhip, and the maſter or commander, on 
„ board of which the faid goods are to be laden, together 
% with the name or names of the owner or owners of the 
& ſaid goods, and the place of his or their àbode or habi- 
tation, and the place and port at which the ſame are in- 
* tended to be landed, and the names of the perſon or per- 

ſons to whom the ſame are conſigned ; and alfo unleſs « 
bond be tirſt entered into to the we of the king's majeſty, 
„ his heirs and ſucceſſors, by two good and ſufficient per- 
& ſons, in treble the value of the ſaid goods ſo intended to 
« be carried coaſtwile, that the fame ſhall (the danger of 
« the leas excepted) be landed accordingly, which ſaid 
„ bond ſhall be executed by the owner or owners of the 
«* ſaid goods, or ſome perſon or perſons by him, her, or 
« them appointed to execute the fame, and which execu- 
« tion thall be deemed to be the act of ſuch owner ot 


Ln 
* 
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owners, or ſhipper or ſhippers thereof; which :aid ſhip- 


« per or ſhippers, if acting as agent, or having ſold ſuch 
« goods to any perſon or perſons, ſhall and may ſue for 
« and recover, of and from the proprietor or ptoprietors 
« of the goods ſo ſhipped, all ſ'ich ſum afid ſums of money 
« as ſuch ſhipper or ſhippers ſhall or may pay, expend, or 
te be put unto without their wilful default or negligence, 
« for or by reaſon of his, her, or their entering into ſuch 
*« bond or bonds: and in caſe any ſuch bond cr bonds 
& ſhall be fo entered into for any wool, or any other the 
« laſt herein- beſore enumerated articles, being the property 


of different perſons, tlien ſuch owner or owners, or per- 
© for 


Cl 
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« ſon or perſons for whoſe account ſuch bond was ſo en- 
« tered into, ſhall be accountable for his, her, or their 
« ſhare of the money ſo expended, in proportion to the 
„amount of ſuch goods fo ſhipped ; and alſo unleſs a 
licence be firſt taken out under the hands of the. com- 
„ miffioners or chief managers of the cuitoms for the 
« time being, or any three of them, or from the cuſtomer, 
« or colletor and comptroller of the cuſtoms where any 
« ſuch bond is given, for the lading, carrying, and land- 
ing thereof as aforeſaid, which licence they are hereby 
« required to grant without any fee or reward, or any 
« other charge to the perſon demanding the ſame, any 
„law, ſtatute, or uſage to the contrary in anywiſe notwith- 
« flanding ; and if any wool, or other of the faid laſt-men- fe eee. be 
« tioned goods, ſhall be carried or laden on board any net fvppcs to 
« ſhip, veſſel, bottom, or boat, in order to be carried be carriee 
« coaſtwiſe, or from one port to another, before ſuch bond Sonne 
| : a 3 a according to 
« ſhall be entered into, and ſuch licence taken out as a 
« aforefaid, and before all the directions in this act made forfelted. irn 
4 to prevent the exportation thereof ſha!l be fully and duly tae vette. 
„ complied with, then all tuch wool, and other {uch laſt- 
© mentioned articles, and which are hereby prohibited from 
& being exported, or the value thereof, ſhall be forfeited, 
& together with the ſhip, veſſel. bottom, or boat, in which 
« ſuch goods ſhall be fo laden or put on board, and all 
«© the guns, ammunition, tackle, apparel, and furniture, 
* of or belonging to ſuch ſhin, veſſel, bottom, or boat, 
« for the benefit of the perſon or pertons firſt informing 


« thereof.“ 


+ Sr. 3g. By 28. Geo. 2.c. 38. ſ. 25. © And whereas Wool, re. 
in that part of Great Britain called Scotland, there are a may be carri- 
great many lochs or inlets of the fea, to and upon which e trum 8 
It may be unavoidably ncceſſary to carry wool, and other nts 3 
the ſaid enumerated articles, from one part of the coaſt jacha, or from 
of ſuch lochs' or inlets to another part of the coaſts of iſlands to the 
the fame loch or inlets, reſpeQively, on hoard boats or mainland, in 
other veſſels ; and that there are alſo, adjacent to the coaſts yo EE 
of Scotland, a great many iſlands from whence wool, the except ks 
produce of the ſaid iflands, muſt neceſſarily be brought to the regula- 
the mainland of Sco//ard, or be carried from ſuch mainland tions of cis 
to the ſaid iſlands, by boats or other veſſels: it is there- act. 
tore ENACTED, ** That the carrying, ſhipping. or landing 
© of wool, and other the ſaid enumerated articles, to ſuch 
intent or purpoſes aforeſaid, only to or in ſuch lochs or 


c inlets, or from ſuch iſlands to the mainland of Scotland, 


* or from ſuch mainland to ſuch iſlands, ſhall not be 
** deemed or taken to be carrying, fhipping, or landing of 
'* wool, or other the ſaid articles, {or the purpaſe of car- 
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rying the ſame coaſtwiſe ; nor ſhall the carrying, ſhip. 
ping, or landing of ſuch wool, or other the ſaid herein— 
before enumerated articles, to or in ſuch lochs or in— 
lets, or from ſuch iſlands to the mainland of Scotland, or 
from ſuch mainland to fuch iflands, for ſuch intent or 
purpoſes as aforeſaid only, be ſubject or liable to the re- 
{trictions or regulations herein contained, reſpecting the 
carrying, ſhipping, and landing of wool, and other 
the ſaid articles intended to be carried coaſtwiſe, any 
thing herein contained to the Tontrary thereof in any- 
wiſe notwithitanding : Provided nevertheleſs, that no- 
thing herein contained ſhall authoriſe the carrying 
ſuch wool, or any other the ſaid articles, to open ſes, 
ſave as aforeſaid, but under ſuch reſtrictions and regu— 
lations as are herein for that purpoſe mentioned and ex- 


„ prelied.” 


+ Se. 40. By 28. Geo. 3. c. 38. f. 36. it is further 


enacted, « That when any wool, woolfels, mortlings, 


cc 


ſhortlings, combed wool, woolflocks, woollen or bay 
yarn, worſted yarn, cruels, or wool ſlightly manufac- 
tured, ſhall be ſhipped to be carried coaſtwiſe under the 
authority of this act, the cuſtomer, or collector and 
comptroller of his majeſty's cuſtoms at the port from 
whence ſuch goods ſhall have been ſhipped, ſhall, im— 
mediately on the clearance of ſuch ſhip at ſuch port, 
tranſmit a notice in writing, ſetting forth the quantity, 
quality, and package of fuch wool, or other the ſaid 
laſt- mentioned articles, together with the marks and 
numbers thereof, with the name of the ſhip in which 
the ſame ſhall be ſhipped, and of the maſter or com— 


 mander thereof, to the cuſtomer, or colleQor and comp- 


troller of the port to which ſuch wool, and other the 
{aid laſt-mentioned articles, are intended to be convey- 
ed, under the penalty of ten pounds, to be paid by the 
officer neglecting to tranſmit ſuch notice, which faid 
penalty ſhall be paid to the perſon who ſhall inform 
againſt ſuch officer ; and that the bonds herein- before 
directed to be entered into on the ſhipping of the {aid 
wool, and other the ſaid laſt-mentioned articles, ſhall 
not be diſcharged until a certificate, under the hand 
and ſeal of the cuſtomer, or collector and comptroller 
of the port or place in Great Britain where the ſame 
were landed, expreſſing the quantity, quality, and pack- 
age, marks, numbers, name of the ſhip and maſter, out 
of which ſuch wool, and other the faid laſt- mentioned 
articles, were landed, ſhall be produced to and left with 
the perſon or perſons in whoſe poſſeſſion ſuch bond 


{hall be kept, at the cuſtom-houſe of the port from 
Sg «© whence 
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« whence the ſaid wool, and other the faid laſt mentioned 

« articles, were ſhipped, and which certificate the faid 

© cuſtomer, or colleQor and comptroller of the ſaid port 

e at which ſuch wool, and other the ſaid laſt mentioned 

« articles, ſhall be landed, is hereby required to tranſmit 

« to the cuitomer, collector and comptroller at the port 

« from whence the {ame were ſhipped, within the ſpace 

« of feven days next after the landing thereof, under the 

« penalty of ten pounds, to be paid by the officer negleQ- 

« ing to tranſmit ſuch certificate to the perſon or perfons _. 

« who ſhall inform againft ſuch officer; and the ſaid Certificate ef 
« cuſtomer, or collector and comptroller at the port at ag. be 
« which ſuch wool, or other the ſaid laſt mentioned articles, after of tlie 
« ſhall be landed, ſhall alſo gratit and deliver another cer- veſſel. 

« tificate of ſuch landing to the maiters or commanders 

« of the ſhip or veſſel from which the fame ſhall be land- 

« ed, without fee or reward, when the ſame ſhall be re- 

« queſted ; and that all ſuch bonds as ſhall remain un-,, not dic. 
&« diſcharged by ſuch certificate for the ſpace of fix calen- charged in fix 
1% dar months, (hall be tranſmitted to the commtiſſioners months to be 
« of the cuitoms at London, who are hereby required to ſent to the- 
„put them in ſuit immediately; and if the wool, or i 
© other the ſaid articles mentioned in ſuch notices, thall Ni 
*« not be landed at the port to which the ſame were con- not landed in 
« ſigned within a reaſonable time for that purpoſe, then a reaſonable 

© the cuſtomer, or colle&or and comptroller at the port to time to be ſent 
© which the fame were licenſed to be ſeit, ſhall tranſmit a ” nr _ 
« notice thereof to the cuttomer, or collector and comp- N 2 
te troller at the port from hence ſuch wool or other arti- is to inquire 
&« cles were ſhipped, in order that proper inquiry may be how it has 
© immediately made in what manner the ſame have been —__ diſpoted 
&« diſpoſed of or delivered, and which inquiry the ſaid cuſ- 

te tomer, or collector and comptroller, is and are hereby 


« required to make without delay.“ 


+ Set. 41. By 28. Geo. c. 38. 1. 37. it is further en- Woz!, Kc. 
acted, I hat no wool or any other the ſaid hetein-before 3 for a 
«< enumerated woollen or worſted articles, fullers earth, The foam AN 
*“ fulling clay, or tobacco pipe clay, ſhail be put on board forteited, and 
© any ſhip, veſlel, or boat, bound to parts beyond the ſeas, the vellets, 
* on any pretence whatſoever, under the penalty of for- 
& feiture, for the benefit of the perſon or perſons who 
* ſhall inform thereof, of all ſuch goods, and alſo of ſuch y.no.. 23 he 
« ſhip, veſſel, bottom, or boat, on which ſuch goods ſhall ſubject ro the 
„ebe ſo laden or put on board, and all the guns, ammu- penalties, 
* nition, tackle, zpparel, and furniture belonging to ſuch „ 
“ ſhip, veſſel, bottom, or boat, and moreover the maſter Apes IE 
* or commander of ſuch ſhip or veſſel, bottom or boat, 
„ ſhall in ſuch caſe be deemed the exporter thereof, and 
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Maſters of 
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went, it it 15 
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the tmallnets 
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ſhalt be ſubject and liable to the pains and penalties in | 


ſuch cate made and provided, unleſs ſuch maſter or com- 
wander ihall and do, immediately upon his being appre- 
hended, diſcover and make known the perſon or perſons 
who actually ſhipped ſuch goods, and enter into a recog- 
nizance with two ſufficient ſuretics, before ſome juſtice of 
the peace for the county, city, borough, or place, in or at 
which ſuch laſt mentioned goods ihall be diſcovered, to 
proſecute and give evidence againſt fuch ſhipper, fo that 
he may be convicted thereof.”? 


+ Ser. 42. By 28. Geo. 3. c. 38. f. 38. it is provided, 
'That nothing in the above exception contained ſhall 
extend to the maſters or commanders of ſhips or 
veſſels not regularly clearing out to foreign parts, but 
that if any wool, or other the ſaid laſt mentioned goods, 
ſhall be diſcovered on board any ſuch ſhip or veſſel, 
and where no ſuch clearance can be exhibited, then and 
in ſuch caſe the maſter or commander of ſuch ſhip or 
veilel thall be deemed the ſhipper of ſuch goods, and fuch 
maſter or commander, and alſo all and every perſon and 


perſons on board any fuch ſhip or veſſel, knowing of 


any ſuch illicit tranſaction, ſhall be liable to the pains 
and penalties herein- before enacted againſt the exporters 
of wool: provided alſo, that in caſe any perſon or perſons 
on board any ſhip not regularly cleared out to foreign 
parts, other than the maſter or commander thereof, ſhall, 
immediately on his or their being apprehended, give in- 
formation, ſo that ſuch mafter or commander may be 
convicted, or the ſhip or veſſel condemned, every ſuch 
perſon and perſons fo informing ſhall not be liable to 
any pains or penalties to which he or they might other- 
wite be liable, and ſhall alſo be entitled to a reward of 
forty pounds, which reward ſhall be paid to ſuch informer 
or informers by the commiſſioners of his majeſty's cuſtoms 
immediately after ſuch conviction.“ 


+ 8:2. 43. By 28. Geo. 3. c. 38. ſ. 39. it is alſo pro- 


vided, © That nothing in this act contained ſhall ex- 
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tend, or be conſtrued to extend, to prevent evidence 
from being received, in any ſuit or information brought 
for the forleiture of any veſlel bound coaſtwiſe, or to 
foreign parts, which ſhall have been regularly cleared 
out, and alio the guns, ammunition, tackle, apparel, 


and furniture thereto belonging, for or on account ot 


any wool, or any other the ſaid herein-before enumc- 
rated articles, and which are hereby prohibited from be- 
ing exported, which ſhall be found or diſcovered on, 
board any fuch veſſel fo regularly cleared out, or for 

„ the 
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the forfeiture of any other ſhip or veſſel, other than 


ſuch as ſhall not have been regularly cleared out, or for 
the forfeiture of any waggon, cart, carriage, horſes, or 
other heatt of burthen, wherein or whereupon any wool, 


or any other the faid herein- before enumerated articles, 


ſhall be laid, or which ſhall be carrying or conveying 


the ſame, or in any proſecution which thall be brought 


againſt the maſter or commander of ſuch veſſel, owner, 
or driver of ſuch waggon, cart, carriage, herle, or other 
beaſt of burthen, in order to ſhew, from the ſmallneſs 
of the quantity of the ſaid wool, or.other the ſaid ar- 
ticles, that the ſame were on board ſuchꝭ veſſel, or with- 
in ſuch waggon, cart, or carriage, or upon fuch horſe 
or beaſt of burthen, without the knowledge and privity 
of the owner, or of the matter or other perſon having 
the charge or command of ſuch veſſel, or the care of 
ſuch waggon, cart, carriage, horſe, or other beaſt of 
burthenz and without eny wiltul neglect, or want of rea- 
ſonable care in the diſcharge of the duty of ſuch owner, 
maſter, or other perſon having the charge or command 
of ſuch ſkip or veſſel, or the care of ſuch waggon, cart, 
carriage, horſe, or other beaſt of burthen ; and in every 
ſuch cafe where proof ſhall be made, from the fmallnets 
of the quantity of wool, or other the ſaid articles, and 


other circumftances, that ſuch imall quantity was on 


board fuch veſſel, or within ſuch waggon, cart, or car- 
riage, or upon ſuch horſe or beaſt of burthen, without 
the knowledge, privity or conſent either of the owner, 


* or the maſter or other perſon having the charge or com- 


mand of fuch ſhip or veſſel, or the care of ſuch waggon, 
cart, carriage, horſe, or other beaſt of burthen, and 
without any wilful negle&, or want of reaſonable care, 
either in the owner, or in the maſter or other perſon 
having the charge or command of ſuch ſhip or veſſel, or 


the care of juch waggon, cart, carriage, horſe, or other 


beaſt of burthen, then, and in every ſuch caſe, ſuch 
owner, maſter, or commander, or crew on board ſuch 
ſhip or veſſel, perſon or perſons, ſhall not be puniſhed, 
nor ſhall ſuch ſhip or veſſel, ammunition, tackle, apparel, 
or furniture belonging thercto, or fuch waggon, cart, 


or other carriage, horſe, or other beait of burthen, be 


forfeited, for or on account of ſuch ſmall quantity 


of wool, or other the ſaid herein- before enumerated 
articles, having been found or diſcovered on board of 


ſuch ſhip or veſſel, or within fuch waggon, cart, or 


other carriage, or upon ſuch horſe or other beaſt ot 


te hurthen,?? 
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&c. to be for- 
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keeparcegiftcr 
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copy half- 
yearly to the 
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of cuſtonis. 


The regiiter 
at the cuſtom 
houle in Lon- 
onto be in- 
{pected for 18. 
and a copy of 
it tranſwitted 
annually to 
every cuſtom 
houte. 


If woo! ih- 
ped to be core 
ried conttwile 
be unpacked, 


the maſter of 


the veel to 


torfeit 308. fer 


each dag. 
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4+ Sect. 44. By 28. Geo. 3. c. 38. ſ. 40. it is pro- 
vided, & That the wool, and other the ſaid herein- before 
© enumerated articles, hereby prohibited from being ex- 
„ ported, which ſhalt be found on board any ſuch ſhip or 
veſſel, or within fuch waggon, cart, or carriage, or upon 
„ tuch horte or beaſt of burthen, ſhall be forteited to the 
in gon or pertons who ſhall find, diſcover, and ſeize the 
& fame.“ | 


+ Set. 45. By 23. Geo. 3. ©. 38. ſ. 41. it is further 
enacted, ** That a regiſter of all wool, and other the ar- 
„ ticles before enumerated, and ſent coaſtwiſe, with the 
« mags.” quality, and package thereof, the name of the 

ip and matter, the name of the ſhipper or ſhippers 


& of ſuch goods, and the name or names of the perſon or 


„ perſons to whom the fame ſhall be configned, and his 


* or their place pt abode, and alfo a regiſter of the return 


« of the landing of the wool or other articles ſo ſhipped, 
„ 1hail be kept by the cuſtomer, or colleQor or comptrol- 
& ler at each port, and a copy thereof ſhall be tranſ- 
„% mitted once in every fix months to the commiſſioners 
& of his majeſty's cuſtoms at the port of London, there to 
© be regiftered in a book to be kept at the cuſtom-houſe, 
* by ſome perſon or perſons to be by the ſaid commit- 
„ ſioners appointed for that purpoſe ; and which regiſter 
and regitters ſhall at all ſcaſonable times be inſpected, 
« on payment of the ſum of one ſhilling by any perſon 
« or perfons whomſocver, on application for that pur- 
„ poſe; and a printed copy of ſuch regiſter ſhall, within 
„ fixty days next after the end of each year, be tranſ- 
„ mitted by the commiſſioners of his majeſty's cuſtoms at 
„the ſaid port of London to the reſpective cuſtom-houſes 
* within this kingdom, and which ſaid copies ſo tranſ- 


& mitted fhall be inſpected by any perſon, on payment of 


« the like ice in manner aforeſaid, upon application tor that 
« purpote.”” a 


+ $:83. 46. By 28. Geo. 3. c. 38. ſ. 42. it is further 
enacted, That no maſter or commander of any ſhip or 
*« yeticl, who thall thip or load any wool to be carried 
% coaſtwiſe, inall, at any time, under any pretence what- 
& focver, unpack, or permit or ſuffer to be unpacked, any 
„ woo! to him delivered (except by or through abſo- 
« lute necetlity, of which neceſſity ſuch maſter and com- 
- mander ſhall make oath in writing before one of his ma- 
jeſty's puſtices of the peace, on his arrival at the port to 


Lo) 


« which ſuch wool ſhall be configncd}, upon pain of 
5 ſorfeiting, tor every bag fo unpacked, the ſum of . forty 
6 ſhil- 


Bk. I. 


— 


A 


a a RN aA 2A _ -A A A _R <a & A — 


© «a Aa 


Lond UW an) WU [ +] 2 3 


Ch. 48. O LIN 469 


« ſhillings to the owner or owners, proprietor or proprie- 
„ tors of ſuch wool.” 


+ Sell. 47. By 28. Geo. 3. c. 33. ſ. 43. And for the wool. &e.car- 

better preventing of frauds in the collutive landing of any ried coatrwile, 
wool, or woollen or worſted yarn, or in the ſhipping or *2 be ſhipped 
landing any of the ſeveral articles herein- before enumerated, ay 1 
carried coaſtwiſe: it is further enacted, That none of ,F 1 
« the ſaid articles carried coaſtwiſe ſhall be ſhipped or land- and at lawful 
« ed, but in the preſence of the proper officers appointed quays, on pe- 
„to attend the ſame, nor at any other place or places ge 1 
« than the lawful quays ſet out in the manner preſcribed , 
« by the act of Frauds paſſed in the fourteenth year of king for every i 
Charles the ſecond, tor [{nzland, Wales, and Berwick upon 
* Tweed, and by the act paſſed in the ſixth year of the reign 
& of her late majeſty queen Anne, for ſettling a court of ex- 
© chequer in Scotland for that part of the united kingdom, 
or at ſuch other wharfs or places as the commitiioners 
* of the cuſtoms, or any three of them (and which they 
are hereby empowered to do) ſhall from time to time, 
„ by writing er their hands, appoint for that purpoſe 
„ ({uch appointment to continue in force until they thall 
« revoke the ſame) without ſpecial ſufferance, and leave 
* had and obtained from the commiſſioners or principal ot- 
ce ficers ot the cuſtoms, upon pain of forfeiting the faid wool, 
or other articles, or the value thereof, and three ſhillings 
<« tor every pound weight of ſuch wool, or other articles, 
eto be paid, by the perſon or perſons concerned in ſuch 
„ unlawful ſhipping or landing, to the, perſon or perſons 
* who ſhall inform thereof.“ 


+ Set. 48. By 28. Geo. 3. c. 38. f. 44. it is further 6, and 
enacted, „ "That all cocquets for carrying wool, or any certificates to 
© other the aforeſaid articles, from any port within the be written on 
« kingdom of Great Britain, or the iſles aforeſaid, ſhall be Paper; the 
written on paper, and not parchment, and ſigned by „ 
* three or more of the chief officers of ſuch reſpective ,, be ex, 
< ports, and all certificates of landing the ſame again, in preſſed in- 

« any other of the faid ports, ſhall be written upon paper them. 
„only, and ſigned in like manner; and that all ſuch 


© wool, and other the aforeſaid articles, both at ſhipping 


„and landing, ſhall be weighed in the preſence of the ſaid 
*« officers giving ſuch cocquets and certificates reſpectively, 
„and that the exact weight, marks, and numbers of ſuch 
*© wool, and other the aforeſaid articles, ſo ſhipped and 
landed, thall be likewiſe particularly expreſſed in the 
* ſad cocquets and certificates reſpectively, and written 
| Hb 3 | therein, 
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therein, without any obliteration, crafure, or interlinea- 


& tjon whatſoever.” 
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conveyance of e 
thecp, NC, 207, 
forcign parts, 
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C6 
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Perſons pay- 


+ SF. 49. By 


by way of inſurance, or otherwiſe, ſhall undertake or 
agree that any ſheep, wool, or any other of the articles 


herein-before enumerated, ſhall be carried or conveyed 
* 


to any parts beyond the ſeas, from any port or place 
whatſoc ver within this Kingdom, contrary to the true 
intent and meaning of this ack, or in purſuance of ſuch 
inſurance, undertaking, or agreement, ſhall deliver, or 


* cauſe or procure to be delivered, any ſheep, wool, or 


any of the ſaid articles, in any parts beyond the ſcas, 
ſuch perſon or perſons, and all and every their aid. 
ers, abcttors, and ans thall, upon his and their 
conviction, be hable to be puniſhed i in the ſame manner 


as is herein before directed with * to the exporters 


of wool.” 


t Seer. 50. 


ing for ſuch enacted, „ Jhat all and every perſon and perſons Whoſo— 


;nfutance, lia. 6 
ble ro the "Lit e ec 
penalties, and , 
co torfeit the 
articles in- 
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ce 


cc 
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ſuch inſur— 
ance giving „ 
information cc 
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ed, to receive 
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ce 
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cc 
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ever, who ſhall pay or agree to pay any fum or ſums of 
money for the iniuring, conveying, or exporting any 
ſheep, wool, or other the articles hereby prohibited from 


being exported, contrary to the true intent and meaning 


of this act, tha!l, upon his and their conviction, be liable 
to be puniſhed in manner as herein-before directed re- 
ſpecting the exporters of ſheep or wool; and moreover, 
Inch ſheep, wool, or articles aforcſaid, which ſhall be ſo 
in ſured, fhall become forfeited to the perſon or perſons 
who ſhall ſue for the ſame.” 

4 Vell. 5 


By 28. Geo. 3. c. 38. f. 47. it is further 


enacted, „ That in caſe the i: nſuter, 1 conveyor, Or manager 


of or in ſuch fraud, or the perſon or perſons agreeing 
to inſute, convey or manage therein, do and ſhall, with- 
in the ſpace of fix months after ſuch tranſaction or agriee- 


ment, firſt give notice thereof to the commiſſioners ol 


the cuſtoms in Great Britain for the time being, fo as 
the perſon or perſons concerned with him, her, or them 
in ſuch offence be convicted thereof, he, ſhe, or they, fo 
firſt making fuch diſcovery, thall not only be clearly ac- 


qgquitted and diſcharged of ſuch offence, and from the 


punithment to which he, The, or they is or are liable by 
realon thereof, but ſhall alſo have, to his, her, or their 
own ufe, ſuch ſheep, wool, and other the articles here- 
in enumerated, and which ſhall be infurcd, after the 
charges of proſecution are deducted, and {hall likewiſc 

| “ ICtalll 


. Geo. 3. . 45- it is further 
enacted, „ | hat all and every perſon and perſons who 


By 28. Geo. 3. c. 38. 1. 46. it is further 


* 


- 
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retain and enjoy, to his, her, and their own uſe, the 
« jnſurance money or reward, given or paid to him, her, 
« or them therein; and in cale the party or parties in- 7 
« ſured ſhall, within the like ſpace of fix months, firſt as 


0 


„ 


% make diſcovery thereof to the ſaid commiſſioners of the 


„ cuſtoms, ſo as the perſon or perſons concerned with 
„ him, her, or them in ſuch offence, thall be convicted 
6 thereof, he, ſhe, or they io firſt diſcovering, ſhall recover 
« and receive back ſuch infurance money or premium as 
&« Jie, ſhe, or they have or hath paid upon ſuch inſurance 
& or agreement; and in caſe the ſaid infurance money or 
« premium ſhall. not at the time of ſuch diſcovery be 
de actually paid, then the perſon or perſons ſo firſt diſ- 
„covering is and are hereby ſaved harmlets and indemnified 
« from paying the ſame, or any part thereof, and all and 
every the agreement or agreements entered into for paying 
« ſuch monies is and are hereby declared to be null and 
« void, and the perſon and perſons ſo firſt diſcovering ſhall 
ce alſo be clearly acquitted and diſcharged of and from the 
« puniſhment hereby directed to be intiicted upon him, her, 
& or them, and to which he, ſhe, or they would have been 


«© Otherwiſe liable.“ 


** 


+ n By 28. Geo. 3. c. 38. . 4 17-18 A 
cITED, “ "That policies of inſurance are commonly made fs e 1- 
5 urance to be 


on goods and merchandizes, as well as on ſhips and veſ- „oid, ie mage 
ſels, wherein the inſurer undertakes, in conſideration of a cn wool, &c. 
premium given him by the affured, to bear all the riſk to foreign | 
and hazard of the voyage, and it is generally unknown Parts. 

to the inſurers what ſort of goods and merchandizes are 

laden on board any ſhip or veilel ; whereby 1t frequently 

may happen that inſurances may be made on wool or 

woollen yarn, or other the articles hereby prohibited to 


be exported, to be carried from Great Britain to foreign 


parts, as well as on the ſhips or vcilels having on board 
fuch wool, woollen yarn, or other articles : and where- 
as the diſcouraging of all ſuch inſurances may be a means 
to prevent the fraudulent exportation of ſuch wool, woollen 
and worſted yarn, and other the ſaid herein-before enu- 
merated articles :** it is therefore ENACTED, „ That all 


policies of inſurance which ſhall be made on goods and 


* merchandizes laden or to be laden on any thip or veſſel 
bound from Great Britain to foreign parts, which ſhall 


_* afterwards appear to be wool, woollen or worſted varn, 
or any of the bcfore-enumerated articles hereby pro- 


* hibited from being exported, ſhall be deemed and taken to 
* be null and void, notwithſtanding any words or agree- 
* ment whatſoever, which ſhall be interted in any tuch 
policy of infurance, and nothing ſhall be recovered by 
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«© the aſſured from the inſurer for loſs or damage, or for the 


premium which ſhall have been given as the confideration 


„for infuring ſuch wool, woollen or worſted yarn, or 


cc 


ſuch other articles; any law, cuſtom, or uſage, to the 


& contrary notwithſtanding.” 


+ Se. 53. By 28. Geo. 3. c. 38. f. 49. it is. farther 


enacted, That it ſhall be lawful for the maſter or com- 


6c 


c 


* 
Lo 


mander, or any other commiſſioned or deputed officer of 
any of his majeſty's ſhips or floops, in any port, creek, 
or road, or in the open ſeas, within the limits of the ſta- 
tion which ſhall be aſſigned to any ſuch ſhips or ſloops, 
and he is hereby required to enter and ſearch, or cauſe 
to be entered and ſcarched, any ſhip, veſſel, or boat, and 


if upon ſuch ſearch any ſheep, wool, or any other of 


the ſaid articles hereby prohibited from being exported, 
ſhall be found therein, and the maſter or commander 
of ſuch ſhip, veſlel, or boat, thall not immediately pro- 
duce to the commander of fuch ſhip or ſloop a lawful 
cocquet or warrant, licenſing ſuch articles to be carried 
coaltwiſe, or to the ſaid iſles, or fome of them, ſuch com- 
mander is hereby directed to take and ſeize ſuch ſhip, 
veſlel, or boat, and to carry the ſame, together with the 


crew and cargo thereof, into ſome port in Great Britain, 


and there deliyer the ſame into the cuſtody of the cot- 
lector and comptroller of ſuch port.“ a 


+ Sec. 54. By 28. Geo. 3. c. 38. ſ. 50. it is further en- 


adted, “ That all the wool, and other the ſaid articles 


[A 
cc 
60 
c 
ce 


hereby prohibited from being exported, found on board 
any ſhip, veſſel, or boat, contrary to the intent and 
meaning of this act, and which are hereby declared to 
be forfeited, and which ſhall have been ſo ſeized by any 
of his majeſty's ſhips or loops, ſhall be lodged in the 
king's warehouſe in ſuch port where the ſame ſhall be 
taken or ſeized, or into which the ſame ſhall be brought, 


until condemned according to law, and being ſo con- 
demned, ſuch wool and other ſuch articles ſhall be ex- 


poſed publicly to fale, atter fixty days public notice 
being given in writing at the cuſtom-houle of the ſaid 
port, and on the Roval Exchange of London, by inch of 
candle, to the laſt and bett bidder ; and all ſhips, veſſels, 
or boats, that ſhall be ſo ſeized, and which are hereby 
declared to be fyrfeited, and which ſhall be condemned as 
aforeſaid, Mall, together with all their guns, tackle, furni- 
ure, and apparel, be expoſed ro ſale in like manner, and 


the produce of tlie wool, or inch aforeſaid articles, 


ſhips, veſſels, or boats, ſo ſold as aforeſaid, after deduct- 
ing the expences and charges of the protecution and con- 
. . & demna- 
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demnation, ſhall be divided in manner following, (that is 
to ſay) one third part thereof to the commander or 
commanders, one third part to the officers of the ſhip or 
ſhips, floop or loops, that took the ſame, and the re- 
maining third part to the mariners belonging to ſuch 
ſhip or ſhips, floop or ſloops, to be equally divided 


and paid amongſt the faid mariners, by the collectors of 


the ſaid port, or ſuch perſon or perions as ſhall be au- 
thorized to pay the ſame ; and that if ſuch ſeizure ſhall 
be made upon the information of any perſon or perſons 
not being a mariner on board any fuch ſhip or ſloop fo 
appointed to cruize, ſuch informer or informers ſhall not 
only be indemnitied from the pains, penalties, and for- 
feitures, to which exporters of the ſaid prohibited articles, 
their aiders and abettors, are liabie, but ſhall alſo receive 
one third part of the produce of fuch ſale or ſales, after 
deducting the expences attending the fame, and the reſidue 
thereof ſhall be divided and diſtributed in manner as is 
before directed.” 


+ Sec. 55. By 28. Geo. 3. c. 38. 1. 37. it is further 
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Tenalty on 


enacted, That every commander of ſuch ſhip or ſloop commanders 
neglecting his duty by this act required, ſhall loſe and of ſhips neg» 
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forteit all pay and wages due to him or. them, and ſuf- 
ter ſix months impriſonment, and be for ever incapable 
of ſerving his majeſty in any office in the navy, cuſtoms, 
exciſe, or ſalt duties; and that any perſon or perſons 
giving information againſt any ſuch commander for 
neglecting his duty ſhall, on the conviction of ſuch of- 
fender or offenders, be entitled to receive and have the 
ſum of forty pounds, to be paid to ſuch informer im- 
mediately atter fuch conviction, by the commiſſioners 
of the cuſtoms, exciſe, or ſalt duties, or other his ma- 


« jefty's revenue as herein- after mentioned, with reſpe&t 


16 


* 


to forfeitures incurred by perſons unable to pay the 
ſame.“ . 


+ Set. 56. By 28. Geo. 3. c. 38. ſ. 52. it is pro- 
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vided, „ That in order to prevent colluſive ſeizures and except an of. 
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agreements, and fraudulent practices, whereby the pe- 
nalties and forfeitures inflicted by this act may be evad- 
ed, it ſhail not be lawful for any perſon or perſons, ex- 
cept an officer of his majeſty's cuſtoms, exciſe, or ſalt du- 
ties, who ſhall have cauſe to ſuſpect that any ſheep, wool, 
or any of the before-enumerated articles, and which are 
hereby prohibited from being exported, is or are carrying 
or conveying, contrary to the directions and true intent 
and mcaning of this act, to examine or ſeize ſuch ſheep, 
wool, and other the ſaid enumerated articles, other than 
| 8 together 
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together and in company with a conſtable, or other officer 
ot the peace, who are hereby required, on application 
being made to him or them, immediately to attend the 
perſon or perſons applying for ſuch aſſiſtance ; any thing 
% herein-before contained to the contrary thereof in any 


a 
* 


„ wiſe notwithſtanding.“ 
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&c. neglect- 
zug their duty 
to forfeit 201. 


Nothing in 
this act to take 
eway the 
power given 
to command- 
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+ Seat. 57. By 28. Geo. 3. c. 38. ſ. 53. it is further en- 
acted, “ That if any conſtable or other officer of the 
ce peace, or if any officer of his majeſty's cuſtoms, exciſe, or 
„ falt duties, upon application being made to him for 
„that purpoſe, ſhall neglect or refuſe to attend any per- 
« ſon or perſons who ſhall make ſuch application, or ſhall 
6 neglect his duty in the preiniſes, every ſuch conſtable, or 
« other officer of the peace, and officer of his majeſty's 
& cuſtoms, exciſe, or ſalt duties, ſhall forfeit and pay tor 
every ſuch offence the ſum of twenty pounds, one 
« moiety whereof, when recovercd, and after deducting the 
« colts and charges of recovering the ſame, ſhall go to the 
„ perſon or perions ſuing for the ſame, and the other 
« moiety thereof to the uſe of the poor of the pariſh or place 
© where the offence ſhall have been committed: provided 
„always, that nothing in this act contained ſhallextend, or 
be conſtrued to extend, to take away the power hereby 
given to the commanders and officers of his majeſty's ſhips 
of war, or armed loops, to take and ſeize any ſhip, veſſel, 
or boat, having therein any ſheep, wool, or other the {aid 
% enumerated articles, the maſter or commander whereot 
„ ſhall not produce any ſuch cocquet or warrant as afore- 


6 {azd,”? 


+ $2. 58. By 28. Geo. 3. c. 38.1. 54. © And to prevent 
any diſpute relating to the authority of any perſon or perſons 
acting as an officer or as officers of the cuſtoms, exciſe, or ſalt 
duties in this kingdom, for putting in execution this act,“ 
it is further enacted, “ That every perſon who, by deputation, 
*« commili;on, or other inſtrument, under the hands and 
« ſeals of the commiſſioners of the cuſtoms, exciſe, or ſalt 
% duties in this kingdom, or the iſles aforeſaid reſpectively, 
„ ſhall be appointed to act as an officer or ſervant under 
« them for putting this act in execution, ſhall be eſteemed 
an officer of the cuſtoms, exciſe, or {alt duties reſpeCtively, 
e to all intents and purpoles whatſoever.” 25 


+ Sect. 59. By 28. Geo. 3. c. 38. ſ. 55. it is further en- 
acted, That if any officer ot the revenue, or other perſon or 
« perſons, ſhall, directly or indirectly, make any colluſive 
« ſeizure or information of any of the ſaid articles hereby 


prohibited from being exported, or any fraudulent or col- 
| : „ lulyC 
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covery, have and receive, to his and her own uſe and 


luſive agreement whatſoever, whereby the owner or 
claimer thereof, their agents or ſervants, or any offender or 
offenders againſt this act, may avoid the forfeitures, 
puniſhments, and penalties, or any part thereof, incurred 
or inflicted by this act, he, ſhe, and they ſhall, upon con- 
viction, be ſubject to the like penalties as are herein- 
before directed to be incurred by the an of wool ; 


and every ſuch information and ſeizure, and Al the pro- and the ſei. 


ceedings thereupon had, thall be and are hereby declared *ures, &c. ta 
to be for the benefit only of the perſon or perſons (not de te che per- 
being an accomplice or accomplices) who fhall firſt dif- 


jon diſcover- 
- l : a : ing the col. 
cover ſuch colluſive information and ſeizure : provided juhun, 
nevertheleſs, i hat any perſon whatſoever, concerned in Any perſon 
any fuch colluſive or fraudulent ſeizure or agreement, concerned in 
who ſhall firſt diſcover ſuch his offence to the com- pt oo un 
miſſioners of the cuſtoms for the time being, ſhall be gg 48 "on 

k OO = - rſt diſcovery 
clearly acquitted and diſcharged thereof, provided he thereof, to be 
makes ſuch diſcovery within the ſpace of three months «acquitted; 
after the offence thall have been committed, and fo as 
any one or more of his acconiplices therein be convicted 


thereof; and if ſuch perſon firit making fuch diſcovery and if not a 


as aforeſaid, within the time aforeſaid, be not an officer revenue offi- 

of his majeſty's revenue, or owner of the goods, he or ſhe Cn 
4 7 | ot the goods, 

ſhall, as a further encouragement for making fuch diſ- . have r 

benefit, the ſum of forty pounds, the ſame to be paid by 

the commiſſioners of the cuſtoms on the conviction or 

convictions of tuch offender or offenders.” 


Sec. 60. By 28. Geo. 3. c. 38. 1. 56. for the more ef- Perſons op- 


fectual putting this act in execution, it is further enacted, poting any 


cc 
C6 
cc 
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That if any perſon or perſons whoſoever, putting this “ne in the 
act in exccution, thall be hindered, oppoſed, obſtructed, 8 
moleſted, wounded, or beaten, in ſeizing or attempting to tranſported. 
ſeize any ſheep, wool, woolfels, woolflocks, mortlings, 
ſhortlings, or any other {ſpecies of goods before enume- 
rated, by any perfon or perfons wiomioever, either in 
the day or night, by land or water, which were intended 
to be exported, or which were carrying on board any ſhip 
or veſſel] contrary to this act, the perſon, or perſons who 
ſhall fo hinder, oppoſe, obſtruct, moleſt, wound, or beat, 
any ſuch perſon or perſons in the making, or attempting 
to make, ſuch ſeizures as aforeſaid, and alſo all and every 
other perſon or perſons whatſoever, being armed with 
offentive arms or weapons, or wearing any vizard, matk, 
or other diſguiſe, who ſhall reſcue, or attempt to reſcue, 
any ſheep, wool, or other the goods aforeſaid, which thall 
have been ſeized according to the directions of this act, 
every ſuch perſon or perſons that {ſhall be convicted of 
6 any 
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any of the ſaid offences ſhall, by order of the court before 
whom 1uch offender or offenders ſhall be convicted, be 
tran{ported to ſome place beyond tlie ſeas for ſuch term 
as ſuch court ſhall think fit, not exceeding ſeven years; 
and if any ſuch offender or offenders thall return into 
Great Britain before the expiration of the time for which 
he, the, or they ſhall be ſo tranſported, contrary to tlie 
intent and meaning hereof, he, the, or they, ſo returning, 
and being duly convicted thereof, ſhall ſuffer as felons, 
and have execution awarded againtt them, as perſons at- 
tainted of felony, without benefit of clergy.” 


+ Sec?. 61. By 28. Geo. 3. c. 38. f. 57. it is further enacted, 
That if any perſon or perſons whoſoever ſhall offer or 
promiſe to give any bribe, or recompence or reward what- 
focver, to any officer or othcers of the cuſtoms, exciſe, 
or ſalt duties, or to any perſon or perſons whomſoever, 
to connive at, or permit the exportation or the conceal- 
ment of any ſheep, wool, or other the articles herehy 

prohibited from being exported, or the removing aol 
contrary to this act, or to conceal or connive at any other 
act whereby any of the proviſions hereby made may be 
evaded or broken, every ſuch perſon or perſons ſo offend- 
ing fhall, for every ſuch offence (whether the ſame offer, 
fropolal, or promiſe, be accepted or performed or not), 
forteit and pay the ſum of three hundred pounds, to be 
recovered and applied to the uſe of him, her, or them, 
who ſhall inform or ſue for the ſame, by action of debt, 
bill, plaint, or information, in any of his majeſty's courts 
of record at Meſiminſter, wherein no eſſoin, protection, 
or wager of law, or more than one 1mparlance, thall be 
allowed.“ ; 


+ Se. 62. By 28. Geo. 3. c. 38. f. 58. it is further enacted, 


That every officer of his majeſty's exciſe, cuſtoms, or ſalt 


duties, neglecting the duty by this act required, or com- 
pounding for any ſhip, veſſel, ſheep, wool, or other the 
articles herein-before mentioned, and which are by this 
act directed to be forfeited, thall be deemed aiders and 
abettors in the exportation of ſheep, wool, and other the 
articles aforcſaid, which are hereby prohibited from being 
exported, and ſuffer the puniſhment herein enacted againſt 
the exporters thereof.? LS 


+ Sc, 63. By 28. Geo. 3. c. 38. ſ. 59. it is provided, 
That all bonds taken, or to be taken, in purſuance of this 
act, ſhall not be chargeable with any of the duties upon 
ſtamped vellum, parchment, or paper, any law or ſtatute 
made, or to be made, to the contrary notwithſtanding.“ 

5 + Setz. 
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That in all queſtions, proſecutions, ſuits, and informa- 
tions, which ſhall happen to ariſe or be commenced, 
brought, ſued, or proſecuted, between or againſt any per- 
{on or perſons for any thing done or committed, or neg- 


lected to have been done, contrary to the directions, true 


intent, and meaning of this a&, touching or concerning 
the ſheep, wool, or other articles hereby prohibited from 
being exported, it ſhall not be neceſſary for the proſe- 
cutor, or perſon or perſons commencing, bringing, or 
proſecuting any ſuch tuit, indictment, or information, 
nor ſhall he, ſhe, or they be obliged or required, upon 
any hearing or trial thereof, to prove that ſuch ſheen 
was or were of the breed of this kingdom, or that ſuch 
wool was of the growth of this kingdom, but that, with- 
out any ſuch proof, upon every ſuch hearing and trial, 
it ſhall be held, deemed, and taken, that ſuch ſheep was 
or were of the breed of this kingdom, and ſuch wool of 
the growth of this kingdom, unleſs the contrary ſhall be 
proved by or on the part of the perſon or perſons who 
mall happen to be defendant or defendants in or upon 


any ſuch hearing or trial, any law or uſage to the con- 


trary notwithilanding.”” 


+ Sect. 65. By 28. Geo. 3. c. 38. 1. 67. it is further enacted, 
That all actions, ſuits, profccutions, and informations, 
to be had and commenced upon this, or upon the ſaid 
recited act of the ninth and tenth year of his late majeſty 
king William the Third, for or in reſpect of any offence 
or offences done or committed againit this or the faid 
recited act, or for or in retpect of any penalty or for- 
feiture in or by the ſaid acts, or either of them, impoſed 
or inflicted, ſhall and may be entered and proſecuted (ex- 
cept where it is in this act otherwiſe directed) in any of 
his majeſty's courts of record at V *//minfter, or in the 
court of exchequer in Scotland, or in any court of oper 
and terminer, great ſeſſion, or gaol delivery, or at the 


quarter ſeſſions of the peace, or before any two juſtices 


of the peace for any county, city, or place in this king- 
dom, in a ſummary way, at the election of the leizer or 
informer, wherein no eſſoin, protection, or wager of 
law, ſhall be allowed, or any more than one 1mpar- 
lance,” | 
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+ Sc. 66. By 28. Geo. 3. c. 58. ſ. 62. it is provided, No profecu- 
That no proſecution or information ſhall be had, com- tion to be pro- 
menced, brought, or proceeded upon, before any two cceded upon 


ſuch juſtice» of che peace in a lummary way, where the 
&« ſelzure, 


in a ſummary 


way for more 
than 290l, 
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ſeizure, penalty, or forfeiture then claimed ſhall exceed, 
in the whole, the ſum of two hundred pounds.“ | 


+ See. 67. By 28. Geo. 3. c. 38. ſ. 63. it is further enacted, 


That the faid juſtices who ſhall be aſſembled at any ſuch 
general quarter ſeſſions of the peace, and alſo ſuch afore- 
ſaid two juſtices, ſhall, and they are hereby impowere4 
and required to order and direct all ſuch * Hom veſſels, 
goods, carriages, and cattle, as ſhall be by them declared 
to be forfeited, and which ſhall have been ſeized by 
virtue of this or the ſaid recited act, to be publickly ſold 


to the higheſt bidder, at ſuch time and place as they ſhall 
think proper arid direct; and alſo, by their order or war- 


rant, to levy all and every the penalties and forfeitures 
which ſhall have been incurred by any offender or of- 
fenders againſt this or the ſaid recited act, and alſo all 
ſuch coſts as ſhall have been awarded upon any appeal 
touching the ſame, by diſtreſs and fale of the goods and 
chattels of ſuch offender or offenders, rendering the over- 
plus (if any) to the owner and owners of ſuch goods 
and chattels, after deducting the reaſonable charges of 
ſuch diſtreſs and ſale.“ | 


+ Se. 68. By 28. Geo. 2: c. 38. ſ. 64. it is farther enacted, 


That one clear moiety of the reſpective ſeizures, penalties, 
and forfeitures (except the penalties of the bonds) by 
this act directed to be inflicted upon offenders againit 
the ſame (except ſuch as are by this act otherwite directed 
and applied) ſhall, when recovered, be paid and applied 
to ſuch perſon or perſons who ſhall give ſuch infor- 
mation to any officer of his majeſty's cuſtoms, exciſe, 
or ſalt duties, as may be the means of recovering the 
ſame ; and that after deducting the expences of recovering 
ſuch penalties, the remainder of the other moiety ſhall 
be paid to the officer or officers afhfting in making any 
ſuch ſcizures; but that in caſe any officer or officers of 
his majeſty's cuſtoms, exciſe, or ſalt duties, ſhall make 
any of the ſeizures herein- before directed withoat infor- 
mation, then, after deduQting the expences of recovery 
as aforeſaid, the remainder of ſuch produce ſhall be paid 
to the officer or officers ſeizing the ſame.” 


+ Se. 69. By 28. Geo. 3. c. 39. ſ. 65. it is further enacted, | 


porting ſheep, © That it ſhall and may be lawful to and for any officer 
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or officers of his majeſty's cuſtoms, excife, or ſalt duties, 
conſtables, and other officer or officers of the peace, and 


* for all perſons acting in their or any of their aid or aſ- 


them to gael, “ ſiſtance, to ftop, arreſt, and detain all and every the per- 


&c. 


« {on and perſons who ſhall be found actually exporting, 


or 
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or attempting to export, any ſheep, wool, or any other 
the ſaid herein- before enumerated articles, or who, ſhall 


be aiding, abetting, or aſſiſting in the exporting, or at- 


tempting to export the ſame, or any of them, and him, 
her, and them, to carry and convey before one or more 
of his majeſty's juſtices of the peace near to the place 
where the 1 ſhall be committed or done, and the 
juſtice or juſtices ſhall, if he or they ſee cauſe, commit 
the perſon or perſons ſo brought before him or them to 
the county gaol or houſe of correction until the next 
general quarter ſeſſions of the peace to be holden for 
the ſame county, riding, diviſion, or place, there to be 
tried and dealt with as by this act is directed; and the 
juſtices at ſuch ſeſſions are hereby authorized and re- 
quired to examine, hear, try, and determine all and every 
ſuch offence and offences, and, upon conviction of the 
offender or offenders, to puniſh him, her, or them in 
manner herein- before mentioned.“ 


+ Seck. 70. By 28. Geo. 3. c. 38. ſ. 66. it is further enacted, Perſons con- 
That the officer or officers, perſon or perſons who ſhall veying vifend» 
convey any offender arreſted by the authority of this act ers before 
before any juſtice of the peace as aforeſaid, ſhall, in caſe Julien 8 
. . . ter INTO re- 
ſuch offender ſhall be committed, to priſon as aforeſaid, c nizances te 
enter into recognizance to his ſaid majeſty, his heirs and proſecute, 
ſucceſſors, before ſuch juſtice, in the ſum of forty pounds, 
conditioned to appear at ſuch general quarter ſeſſions 
of the peace, and to proſccute the perſon or perſons fo 
committed.” i 


+ Sect. 71. By 28. Geo. 3. c. 35.1. 67. it is further enacted, Where goods 
That if it ſhall appear to the ſatisfaction of the juſtices are infufficienr 
before whom any offender or offenders ſhall be convicted to aniwer pe- 
of any of the offences herein-before mentioned, for which „, Fe 
only a pecuniary penalty is hereby impoſed, either by the oHender ma 
confeſſion of the party convicted, or by the teſtimony of be — 
a credible witneſs, that ſuch offender or offenders have 

not nor hath goods or chattels ſufficient to anſwer the 

penalty or penalties againſt h:m, her, or them recovered, 

then, without giving any warrant for the purpoſe, or if 

ſuch penalty or penalties cannot be wholly levied by vir- 

tue of the warrant or warrants which ſhall be for that 

purpoſe iſſued, the juſtices who ihall have convicted ſuch 

offender or offenders, or any other two juſtices of the 

ſame county, diviſion, borough, town, or place, upon 

proof thereof, ſhall and lawfully may commit every ſuch 

offender or offenders to the common gaol or houſe of 

correction of the county or place in or for which ſuch 

juſtice or juſtices ſhall then act, there to remain, 1 
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bail or mainprize, for any time not excceding three ca- 
lendar months, unleſs the whole of ſuch penalty or pe- 
nalties ſhall be ſooner paid.” | 


+ Se. 72. By 28. Geo. 3. c. 38. ſ. 68. it is provided, 
That if any offender ordered to be committed to priſon 
under or by virtue of this act, for any offence for which 


a pecuniary penalty alone is hereby impoſed, thall, beſore 


his actual commitment to priſon, procure ſecurity to be 
given by two ſufficient ſureties, to the ſatisfaction of 
the juſtices hefore whom he thall have heen convicted, for 
payment of the penalty or penalties by him incurred, 
with the charges incident to his conviction, within the 
ſpace of fourteen days, excluſive of the day of con- 
viction, then and in ſuch caſe it ſhall and may be lawful 
for ſuch juſtices to accept ſuch ſecurity ; and upon non- 
payment thereof, at the time ſtipulated for that pur- 
poſe, it ſhall and may be lawful to and for the ſame juſ- 
tices, or any other two Juſtices of the peace for the ſame 
county, divition, or place, to cauſe the party convicted, 
and his ſuretics, to be apprehended by warrant or war- 
rafts under his or their hands and ſeals, and them, and 
each and every of them, to commit to the common gaol 


or houſe of correction of the county, diviſion, or place in 


or for which ſuch juſtices ſhall act, for ſuch ſpace of time 
as the party con victed was ſubject and liable to have been 
impriſoned, in caſe no ſuch ſecurity had been given, un- 
lets fuch penalty and charges thall be {concr paid.“ 

+ Sec. 73. By 28. Geo. 3. c. 38. ſ. 69. it is alſo provided, 
That if any perſon or perſons who ſhall be convicted of 
any of the offences in this act herein- before mentioned, 
{hall think himſelf or themſelves aggrieved by the judg- 
ment or determination of fuch juſtices of the peace, upon 
any complaint er information brought or made before 
them, it ſhall and may be lawtul to and for any ſuch per- 


ſon or pertons to appeal to the next general or quarter 


ſeſſions of the peice to be held for che county, diviſion, 
or place in or for which ſuch juſtice or juſtices mall have 
acted, ſuch perſon or perſons giving, and being hereby 
required to give, within {ourteen days then next after 
ſuch conviction, notice in writing to the informer or 


intormers of fuch appeal, and ſhall and do at the time 


of making ſvch appeal, with two ſufficient ſureties, enter 
into recoguizances before the fame juſtice or juſtices of 
the peace, to appear and proſecute ſuch appeal at the ſaid 
general or quarter ſeffions, and abice by the order or de- 
termination of the ſame court, and to pay the coſts and 
charges thereby awarded againſt ſuch perſon or perſons 


« (if 
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(if any); and every ſuch appeal ſhall, by the ſaid court 
of general or quarter ſeſſions, be examined, and the cir- 
cumſtances of the caſe fully inquired into, and the matter 
heard and determined; and in cate ſuch judgment, deter- 
mination, or conviction, ſo appealed againſt, ſhall be 
affirmed, the party ſo appealing thall pay unto the in- 
former or informers double coſts, to be aſcertained by the 


order of the {ame court.” 


2d; and if the ape 


© — Me it 1 | id 
+ Cect. 74. By 28. Geo. 3. c. 38. ſ. 70. it is alſo provid Eb 


That in caſe the perlon or pertons ſo appealing ſhall pay tn. penalt\, or 
. wt 5 


the penalty under any fuch conviction as aforeſaid into be in priſon, 
the hands of the ſaid juſtices by way of depoſit, or {hall without tures 
be committed to prifon, ſuch perton or perſons ſhall and ties. 

may appcal to the la:d general or quarter ſeſſious, on his or 


© their entering (without fureties) into ſuch recognizances . 


as herein-hetore mentioned, and remaining in priſon in 
the mean time, or depoſiting ſuch penalty into the hands 
of the ſaid juſtices, there to remain until the merits ot 
the ſaid appeal thall be heard and determined.” 


+ Seet. 75. By 28. Geo. 3. c. 38. f. 71. it is further enacted, Juſtices may 
That every information to be made under this act thall be fummen wits 
made upon oath ; and. that it hall and may be lawful to aac 

arid for the juſtice or juſtices before whom any complaint 

or information ſhall have been fo made, ro ſummon be- 

fore them; at the inſtance of cither party, any perfon who 

ſhall, in their judgment, appear to be a neceſſary witneſs 

for either or any of the ſaid parties upon the faid con- 

plaint or information, to appear before him or them, at a 

time and place to be ſpecified in the ſummons ; and the 

perſon fo tummoned thall appear at the time and place 

ſpcciftied, and ſubmit in all things to be. examined as a 

witneſs in the premiſes.“ 

+ Set. 76. By 28. Geo. 3. c. 38. f. 52.ibis further enacted, Penalty on 
That in caſe any perſon or pertons {hall receive or take nsr, 1 
any greater fees for any ſufferance, licence, or certificate, an y 
or other matter herein directed, than the fum or fee 

herein for that purpoſe limited, the perſon or- petſons 

offending therein ſhall tofteit and pay to the party ag- 


. grieved, the ſum of tive thillings for every one penny 


which ſhall be taken over and above the fee hereby al- 
lowed to be taken, and to on after that proportion.” 


+ $2, 77. By 28. Geo. 3, c. 38.1. 73. it is further enacted, Perſons pro- 


A 
— 


«oF 
4 


- 


That in caſe any perſon thall be proſecuted in any of his fecuted to 
majeſty's courts of record at //e//min/ter for any penalty Se bail, 
incurred by this act, a cables thall and may iſſue, the 
Vor. I. 11 66 farit 
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er firſt proceſs ſpecifying the ſum of the penalty ſued for, 
| « and the perſon or perſons ſo ſued ſhall be obliged to give 
| good and ſufficient bail and fecurity, by natural-born 
& ſubjefs or denizens, to the officer ſerving or executing 
0 ſuch proceſs againſt him or them, to appear in the court 
bl „out of which ſuch capras ſhall iſſue, at the day of the 
1 | « return of ſuch writ, to anſwer ſuch ſuit or proſecution, 
« and likewiſe ſhall, at the time of ſuch appcarance, give 
* & ſufficient bail or ſecurity, by ſuch perſons as aforeſaid, in 
; | | © the ſaid court, to anſwer and pay the forfeitures and 
| « penalties incurred for ſuch offence or offences, in caſe he 
| or they ſhall be convicted thereof, or to yield his or their 


/ 


e“ bodies to priſon.” 


f Actions to be + Sec. 78. By 28. Geo. 3 c. 38. ſ. 74. for the better and 
| tried by a Jury more impartial trials of all actions and informations which 
of frecholders ſhall be commenced or proſecuted by virtue of this act, it is 
of a different _. TI . 4 . 

county from further enacted, © That ſuch actions and informations ſhall 
that wherein “ be tried in any of his majeſty's courts of record, by a 
the fact was „ jury of good and lawful trecholders, to be ſummoned out 
committed. «© of any other county than that wherein the fact ſhall be 


« committed.“ 


+ Seel. 79. By 28. Geo. 3 c. 38. 1.75. it is further enacted, 
« Thar it any perſon or perſons ſhall be in priſon for want 
of tuftcient bail for any of the pecuniary penalties herein- 


Tf perſons im- 
priſoned tor 
| want of bail 


refuſe topicad 
to inforn;a- 
tions, for one 
Term, judy - 
mens to be en- 
tered againſt 
them. 


Where there 
have not been 
made any ſei— 
71re out of 
which to re- 
ware profe- 
cutors, the 
commuithoners 
of the reve- 
nut to recom- 
penſe them es 
herein men— 


tioned. 


« before inflicted, and ſhall refuſe to appear or plead to a 
declaration or information to be delivered to ſuch perſon 
* or pertons, or to the gaoler, or keeper, or turnkey of the 
*« priſon, at the ſaid priſon, for any of the aforeſaid penal- 
++ ties, for the {pace of one Term, judgment ſhall be entered 
„ againſt him by default.“ 


+ S 80. By 28. Geo. 3. c. 38. ſ. 75. it is further enacted, 
That if any perſon or perſons, offender or offenders, ſhall 
c be convicted for any of the offences ſpecified in this act, 
« and there ſhall happen to have been no ſeizure whereby 
« the informer or proſecutor can be rewarded, then, and in 
« ſuch cale, it ſhall and may be lawful for the reſpective 
«© commiſtioners of the cuſtoms, exciſe, or ſalt duties, or 
« other his majeſty's revenue, and they are hereby re- 
«« ſpeCtively required to cauſe one ſhilling per pound weight 
© for all ſuch of the ſaid articles for which ſuch offender or 
offenders ſhall be convicted, or the ſum of forty pounds 
& in caſe the quantity cannot be known, to be paid by the 
& recciver-general of the revenue under the management 
of the reſpective commitſioners, out of any public 
& money in his hands; and the money paid by any re- 
« ceiver-general, caſhier, or other officer as aforeſaid, my 
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« be accepted of and allowed in his account as fo 
« much money paid to his majeſty, and every ſuch officer 
« js and ſhall be hereby diſcharged thereof accordingly ; 
« any law, cuſtom, or uſage, to the contrary notwith- 


& ſtanding.” 


+ Sec. 81. By 28. Geo. 3. c. 38. ſ. 77. it is provide d, Proſecutions 


« "That no perſon or perſons whatſoever {hall at any time to be com- 


menced in 


« hereafcer be liable to be proſecuted for any offence, att, 
three years, 


« matter, or thing done or committed contrary to this act, 
« unleſs ſuch proſecution ſhall be commenced within the 


. « ſpace of three years next enſuing the offence committed.“ 


| + Sci. 82. By 28. Geo. 3. c. 38. ſ. 78. it is further enacted, The firſt three 


« That the better to encourage perſons to diſcover the ex- Perſons con- 
. "I cerned in 

« porters of ſheep, wool, or other the articles before enu- eps 

« merated, and which are hereby prohibited from being ſheep, &c. 


« exported, the firſt three perſons who ſhall have been nor being the 
. * . A * . * Py 1 

« ajding, abetting, or ailiſting in carrying out or exporting owners, who 
S) 5) 5 JS P > ſhall inform 


« of ſheep, wool, or any of the ſaid articles, who thall give there 
« information thereof to any juſtice of the peace within eανmpted 

« this kingdom, whereby the punithment and penalties m penal- 
« appointed by this act may be inflicted and recovered, the ties; 


party or parties fo diſcovering (not being owner or part 


« owner of the ſaid ſheep, wool, or other the articles as 

« atorcſaid) ſhall not ſuffer any of the ſaid penalties or 

« puniſhments herein-before mentioned : Provided always, 

„ "That if any owner of any ſhip or veſſel, or any matter, and alſo the , 
commander, or mariner, or perſon aiding or thiting in i — 
loading any ſhip, vetlel, or boat, Knowing of ſuch ex- the EET 
% portation of ſheep, wool, or of any of the articles before herein men- 
© enumerated, and which are hereby prohibited from being tioned. 

« exported, ſhall, within three months next after the Know- 


« ledge thereof, or after his return into the kingdom of 


&« Great Britain, give the firſt information thereof before 
c any of the barons of the court of exclicquer for the time 
being, or before the head-officer of any port where he 
6 ſhall firſt arrive, or before any juſtice or Juſtices of the 
peace, upon his or their oath, of the number and quan- 
„e tity of the ſaid articles ſo carried, conveyed, and tranſ- 


ported, and by whom, where, and in what ſhip or veſſel, 


and ſhall enter into recognizance to his ſaid majeſty, his 
© heirs and ſucceſſors, with two fufficient ſureties, before 
any juſtice of the peace, in the ſum of forty pounds 
each, perſonally to appear and give evidence of the ſame, 
« then ſuch owner and owners, maſter, commander, ma— 
{© riner and mariners, or other perſon or perſons ſo aiding 
or aſftiſting therein, ſhall not be liable to any of the 


* pcnalties or forfeitures in this act contained or enacted 
I i 2 « for 
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© for the offence atorelaid, but ſhall be, and is and are 


hereby enabled to recover and receive {uch benetit and 
advantage as is appointed to be received and allowed by 
this act on conviction of tuch offenders.“ 


+ Set. 8 3. By 28. Geo. 3. c. 38. 1. 89. it is further enacted, 
That if any perſon or perſons who ſhall claim the bene— 
fit of this act, ſhall, after ſuch claim, bring or conunence, 
or cauſe to be brought or commenced, any action, plaint, 
information, or other proſecution whatſocver, againſt 
any ottiecr of his nue y's navy, or in the ſervice of the 
cuſtoms, exciſe, or falt, or other perſon who ſhall have 
aided or aiifted any fuch ofhcer, for or concerning any 
act, matter or thing, done or committed by them, or any 
of them, on occaſion of, or for or by reafon or means of 
any of the offences, frauds, miſdemeanors, or other mat— 
ters or things intended to be relcaſed and diſcharged by 
this act, ſuch claim is and ſhall be deemed to be an ab— 
ſolute diſcharge and releaſe to every ſuch ofHcer, or other 
perſon, of and from all and every fuch actions, ſuits, and 
proſecutions ; and fuch officer and other perſon may 
plead the general iſſue, and give the fpecia] matter in evi- 


dence ; and the ſaid officer or other perſon ſhall recover 


his coſts of ſuit againſt the perſon or perſons ſo bringing 


or commencing ſuch action or profecution,”” 


+ Sef. 84. By 28. Geo. 3. c. 38. ſ. 90. it is provided, 
hat nothing in this act contained ſhall extend, or be 
conſtrued to extend, to diicharge or releaſe any ſeizures of 
wool, or any other the ſaid herein- before enumerated ar- 
ticles, or of any ſhips, veſſels, boats, horſes, waggons, 
carts, carriages, or other thing whatſoever, or any proſe- 
cution now depending for the forfeiture of ſuch wool, or 
any other>=the faid herein- before enumerated articles, 
ſhips, veſſels, boats, horſes, waggons, carts, carriages, or 
other thing, under any act or acts of parliament now in 


force againſt the exportation of Iive ſheep, wool, or any 


other the ſaid herein-before enumerated articles, nor to 


acquit, releaſe, or diſcharge any judgment or judgments, 
where the monies or other things. recovered have been 
actually levied, or the body or bodies of the offender or 
offenders now in cuſtody, or which have been taken in 
exccution before the making of this act, nor to acquit, 
releaſe, or diſcharge any information which has been 
already entered, or any action or ſuit which has been 
already commenced or brought againſt any perſon or 
perſons for the recovery of any penalty, fine, or for- 
fetture, incurred by any offence committed by him or 
them againft any ſuch act or acts of parliament, verdict 
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or verdicts obtained, or judgment or judgments recovered 
thereon, in reſpect to ſuch part thereof as belongs to or 
has been uſually allowed and paid to the officer of his 
majeſty's navy, or in the ſervice of the cuſtoms, exciſe, or 
ſalt, (at whoſe inſtance the proſecution is or was carried 
on), according to the mode in which fuch ſuit or ſuits 


hath or have been commenced and carried on; but ſuch but ſuch ſuirs 
information, ſuit, verdict or verdicts, or judgment or map be pro- 
- ments. ſhall and 3 god je inallv eee cd on. 
judgments, ſhall and may be proceeded upon as originally 


commenced, entered, and proceeded upon, without any 
alteration in the proceedings upon ſuch information, 
ſuit, verdict or verdicts, judgment or judginents, for the 
recovery in due courſe of law of ſuch part of the penalty 
or forfeiture incurred, as belongs to or has been uſually 
allowed and paid to ſuch officer of his majeſty's navy, or 
in the ſervice of the cuſtoms, exciſe, or ſalt, at whoſe in- 
ſtance the proſecution is or was carried on, according to 
the mode in which ſuch ſuit or ſuits hath or have been 


carried on.“ 


+ Se, 85. By 28. Geo. 3. c. 38. 1. gr. it is further enacted, Limitation of 
That in caſe any action, fuit, or information ſhall be z*tions. 


commenced, brought, and proſecuted on account of the 
ſeizure of any ſhip, veſſel, or boat, waggon, cart, carriage, 
horſe, or other beaſt of burthen, or of any theep, wool, 
wooltels, woolflocks, mortlings, ſhortlings, worſted, bay 
or woolien yarn, cruels, or wool fliahtly manufactured, 
or mattraſſes or beds ſtuffed with combed wool, or wool 
tic for combing or carding, fullers earth, fulling clay, 
or tobacco-pipe clay, as illegally carried or exported, 
or intended or attempted to be exported, or for any mat- 
ter, cauſe, or thing done, committed, or executed by 
virtue of this act, or any clauſe or article herein con- 
tained, ſuch action ſhall be commenced within fix months 
after the fact committed, and not afterwards, and ſhall 
be laid in the proper county where the fact was done or 
commuitted ; and the perſon or perſons ſo ſued may file 
common bail, or enter a common appearance,. and plead, , 


the general iſſue, not guilty, and may give this act, and General iſſue. 


the {pecial matter, in evidence at the trial, and that the 
lame was done in purſuance and by the authority of this 


* act: and if upon the trial it ſhall appear to be fo done, 


the jury ſhall find for the detendant or defendants ; and ' 
in ſuch cafe, or if the ſaid plaintiff or plaintiffs, or pro-. 
ſecutor, thall become nontuit, or ſuffer diſcontinuance, 
or if upon demurrer judgment be given againſt the plain- 
tiff, the defendant or defendants in any ſuch caſe ſhall 


recover treble coſts, which he or they thall ſuſtain by his Treble coſts. 


or their defence to ſuch action or {uit ; and that in caſe 
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Tf in any 
actien for a 
ſe:zure, a- ver- 
dict be found 
for the claim- 
er, he ſhail 
not be entitled 
to coſts if 
there was a 
probable cauſe 
for making 
it, &c. 
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c any information ſhall be commenced and brought to trial 
« on account of any ſeizure which ſhall be made under or 
«© by virtue of this act, wherein a verdict ſhall be found for 
„„the claimer thereof, and it ihall appear to the judge or 
court before whom the ſame ſhall be tried that there was 
& a probable cauſe of ſeizure, the judge or court before 
„ whom the. ſaid information ſhall be tried, ſtall certify on 
< the record that there was a probable cauſe jor the proſe- 
« cutor's making ſuch ſeizure, in ſuch caſe the defendant 
& ſhall not be entitled to any coſts of ſuit whatever, nor 
* ſhall the perſon or perſons who made any ſuch ſeizure be - 
liable to any action, indictment, or other ſuit or proſe. 

& cution, on account thereof; and that in caſe any action, 

« indictment, or other proſecution, ſhall be commenced 

„ and brought to trial againſt any perſon or perſons what. 


„ ſoever, which ſhal! be made under or by virtue of this act, 


« wherein a verdict ſhall be given againſt the defendant or 
« defendants, if the court or judge before whom ſuch action 
or proſecuticn ſhall be tried ſhall certify on the ſaid 
« record that there was a probable caute for ſuch ſeizure, 
« then the plaintiff, beſides the ſhip or goods which hall 
« happen to be ſeized, or the value thereof, ſhall not be 


. entitled to above two-pence damages, nor to any coſts of 


Dyer v. 

Ha nſworth, 
3. Term Rep. 
511. 


Dyer v. 
Hainſworth, 


2. Term Kep. 


611, 


« ſuit, nor ſhall the defendant in ſuch profecution be fined 
« above one ſhilling.” 


+ Se#. 86. It hath been adjudged, that the 28. Geo. 3. 
c. 38. ſ. 74. which enacts, That any information ſhall be 
<« tried by a jury to be ſummoned out of another county 
e than that where the fact was committed,“ means that the 


trial ſhall be had in another county. 


+ Sea, 87. It is alſo decided, upon the ſaid ſtatute 
28. Geo. 3. c. 38. ſ. 31. that the court out of which the re- 
cord iſſues is to give judgment, and not the court of /i pris 
where it is tried. | | 


3. Term Rep. + Sed. $8. It is alſo decided, upon the 28. Geo. 3. c. 38. 


611. 


ſ. 31. that it is an offence to preſs together yarz made of 
wool. | 


3- Term Rep. + Sed. 89. It alſo ſeems, that a declaration or infor- 


611, 


mation on this ſtatute need not aver that the pretended manu 
fa 'ure was in ſuch a ſtate as might be reduced to and uted 
as 200 again. 
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CHAPTER THE FORTY-EIGHTH 


CONTINUED, 


OF 


ob GL INE 


1 QMUGGLING conſiſts in bringing on ſhore, or in 4. Comm. 155. 


carrying from the ſhore, goods, wares, or merchandize, 4. Bac. Ab. 
$2 3+ $4730 


for which the duty has not been paid, or of goods of which 1.8 


the importation or exportation is prohibited. This offence Beccar. C. 3g. 

is productive of various miſchiefs to ſociety. The public 8. Mod. 5. 

revenue is thereby leſſened; the fair trader is injured; and 

the nation impoveriſſied; rival and perhaps hoſtile States are 

thereby enriched; and the perſons guilty thereof, being 

hardened by a courſe of diſobedience to and defiance of law, 

behave ſo abandoned and daring as not to hefitate at being 

guilty of the greateſt offences. It is therefore reſtrained by (a) ;. Geo 1. 

2 great variety of ſtatutes (4), which inflict pecuniary penal- c. 17. 

ties, and ſeizure of the goods, for clandeſtine ſmuggling ; 5G. 1. c. 21. 

and affix the guilt of felony, with tranſportation for ſeven N 

years, upon more open daring and avowed practices. 3 ES 
; 8. Geo. 1. c. 18. 


1 ſhall conſider, 


1. Of the offences of ſmuggling, and reſiſting revenue- 
officers, | 


2. In what caſes ſmugglers may be required, by procla- 
mation, to ſurrender themſelves. 


3. In what county the offence of ſmuggling may be tried. 


As to THE FIRST POINT, %'z. Of the offences of ſmug- 
gling, and reſiſting revenue- officers in the execution of their 


duty. 


+ See. 2. By 8. Geo. 1. c. 18. ſ. 6. All and every per- Perſons paſ- 
« fon and perſons who ſhall be found patling (knowingly fog with fo. 
« and willingly) with any foreign goods or commodities reign govds 
„ landed from any ſhip or veſſel, without the due entry and — 


being more than five, and reſiſting officers, &c. to be tranſporced, 


I 3 4 ce pay- 
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payment of the duties by law charged thereon, in his, her, 
or tacir cuſtody, from any of the coaſts of this kingdom, 
„or within the ſpace of twenty miles of any of the ſaid 
s coaſts, and ſnail be more than five perſons in company, or 
„ ſhall carry any otten{ive arms or weapons, or wear any 
© v1zard, maſk, or ether difguife, when paſſing with ſuch 
© goods or commoditics as aforefaid, or ſhall forcibly hinder 


or reſiſt any of the ofiicers of the cuſtoms or exciſe in the 


Anv juſtice, 
on ufer ma- 
tion upon 
oath, that 
three wr more 
perſons are 
aſſembled to- 
ether, armed, 
&c. may grant 
2 warrant for 
apprenending 
them; 


<« ſeizing or ſecuring any forts or kinds of run goods or 
c commoc: ties, ſhall be deemed and taken to be runners of 
foreign goods and commodities within the meaning of 
<« this preſent act, and (being convicted of or for any of 
* the ſaid offences, for which he, ſhe, or they ſo convicted 
are by this preſent act declared to be deemed and taken to 
«© be runners af foreign goods and commodities) ſhall be 
„ adjudged guilty of iclony, and ſhall, for ſuch his, her, or 
« their offence, be traniported as a felon to ſome or one of 
his majcity's colonies or plantations in America, there to 
© remain for the ſpace of ſeven years.” 


* 


t Sen. 3. BY <. Geo. 2, 6. 10. 1 1s RECITED, 


« That divers Gdiftolute and diſorderly perſons trequently 


appear in great gangs near the ſea-coaſts and the thores ot 
navigable rivers, and in and about the towns and villages 
adjacent thereto, and in divers other parts of this kingdom, 
carrying fire-arms or other offenſive weapons, to the great 
terror of his majeſty's ſubjects, and the hindrance of the 
civil officers, and the officers of the cuſtoms and exciſe, in 
the execution and diſcharge of their duty, and during their 
abode there commit great ſpoil and devaſtation to the eſtates 
thereabouts. in order to be aiding and affiſting in the clan- 
deſtine running, landing, or carrying away prohibited and 
uncuſtomed goods, and to refcue the tame after ſeizure from 


the officers or the cuſtoms or exciſe, and to watch for pro- 


per opportunities for that purpole: and that ſeveral officers 
of the revenue and others their aſſiſtants have been wounded, 
maimed, and ſome of them murdercd in the execution of 
their office, and great quantities of run goods have been 
reſcued after ſeizure, and ſtherifts and other civil officers have 
been forcibly hindered from the execution of proceſs :” 
AND THEREFORE ENACTED, *© That upon information to 
ebe given upon oath before any one or more of his ma- 
« jeity's juſtices of the peace in any county, city, or liberty 
„% whatſoever, that any perſons to the number of three or 
more are or have been aſſembled for any of the purpoſes 


« aforeſaid, and are or have been armed with fire-arms or 


« other offenſive arms or weapons ; ſuch juſtice or juſtices 
« of the peace ſhall and may grant his or their warrant to 
*« the conſtables, headboroughs, and other peace-officers 
I» | | | g N "66 wo 
what- 
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« whatſoever, or any of them, requiring ſuch officer and and eommit 
« officers reſpectively, to take to his and their afliſtance them to 1 
« as many of his niajeſty's ſubjects as may be thought a 
« neceſſary for the apprehending all and every perſon and tion they thall 
4 perſons againſt whom tuch information ſhall be given as be tranſportes 
<« aforeſaid, and ſuch juſtice or juſtices of the peace ſhall for 7 years. 

* and may (if upon due examination he or they find 

« cauſe) commit all and every or any of the ſaid perſon 

« and perſons to the next county gaol, there to remain 

« without bail or mainprize until he, ſhe, or they ſhall 

<« be diſcharged by due courſe of law; and all and every 

& ſuch perton and perſons, upon due proof of his, her, 

& or their being allembled and armed as aforeſaid, in or- 

& der to be aiding and ailing in the clandeſtine run- 

« ning, landing, reſcuing, or carrying away prohibited 

«© or uncuſtomed goods, and upon conviction of and for 

« ſuch offence, ſhall be adjudged guilty of felony, and ſhall 

<« be tranſported as a felon or felons to ſome or one of his 

« majeſty's colonies or plantations in America, there to re— 

++ main for the ſpace of ſeven years,” | 


Lad 


Lad 


Lay 


Ln 


+ Leck. 4. By 9. Geo. 2. c. 35. f. 28. IT Is RECITED, pee 
„% That the puniſhment to which ſuch perſons as fhall bly obftruct- 
forcibly obſtruct or hinder any officer of the cuſtoms or ing or wound» 
exciſe, being on board any ſhip, boat, or veſſel, within the * _ 
limits of any of the ports of this kingdom, are liable by law, gc. in the” 
hath proved inſufficient :'? and therefore IT 1s ENACTED, execution of 
« That if any officer or officers of the cuſtoms or excile, their offices, 
ce being on board any ſhip, boat or veſſel, within the limits b wh As 
© of any of the ports of this kingdom, be forcibly hindered, Pers 
« oppoſed, obſtructed, wounded or beaten, in the due exe- 
% cution of his or their othce or duty, by any perſon or 
„ pexſons whatſoever, either in the day or night, all and 
every perſon and perſons fo forcibly hindering, oppoſing, 
© obſtructing, wounding, or beating the ſaid officer or of- 
„ ficers in the execution of his or their office, and all ſuch 
« as ſhall act in their aid or aſſiſtance, being convitt- 
« ed thereof, ſhall by order of the court before whom 
« ſuch offender or offenders ſhall be convicted, be tranſ- 
* ported to ſome of his majeſty's colonies and plantations 
„in America, for ſuch term as ſuch court ſhall think fit, 


© not excceding ſeven years.“ 


+ Sed. 5. By 11. Geo. 2. C. 26. f. 2. © for laying 2 Reſeuing Ty 
duty upon retailers of ſpirituous liquors, and for licenſing fenders 2- 
the retailers thereof,” it is enacted, ** That if any per- TEAR the (21d 
« ſons to the number of five or more ſnall, in a tumultu- or aſſault- 

* ; mg informers, 
*« ous and riotous manner, aſſemble themſelves to reſcue fel ny. 
„ any offender or offenders againſt the ſaid firſt- mentioned 
7 | - 6c act; 
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act; or to aſlault, beat, or wound any perſon or perſons 
who thall have given, or be about to give, any informa. 
« tion or evidence againſt, or ſhall have diſcovered or 
given evidence againſt, or be about to diſcover or give 
evidence againſt, ſeize, or bring to juſtice any perſon 
or perſons offending againſt the ſaid firit-mentioned 


act; that then all and every perſon or perſons ſo aſſem— 


Armed pcr- 
ns ro the 
number of 
turte, aſſem- 
bled to afliſt 
in the illegal 
e porting or 
running of 
goods, &c. 

or appearing 
in difgui!e 
with fuch 
goods, or 0 
mall reſiſt, 
Kc. officers in 
the cxecution 
of their duty, 
are guilty of 
felony with- 
out beactit of 


Ciergy, 


„bling themſelves, and their aiders and abettors, being 
c thereof lawfully convicted, ſhall be, and be adjudged to 
„ be, guilty of felony; and every ſuch felon and felons 
+ ſhall be ſubject and liable to the like pains and penalties 
as in Cafes of felons; and the courts by and before whom 
« he, ſhe, or they {hall be convicted, ſhall have full power 
& and authority of tranſporting ſuch felon and felons for 
the ſpace of {even years.“ | 


+ Sed. 6. By 19. Geo. 2. c. 34. 17 1s RECITED, 
& That divers diſſolute perſons have aſſociated themſelves, 
and entered into confederacies to ſupport one another, and 
have appeared in great gangs in ſeveral parts of this king— 
dom, carrying fire- arms, or other offenſive weapons; and 
when fo aſſembled, have been aiding and aſſiſting in run- 
ning, landing, or carrying away prohibited or uncuſtom- 
ed goods, or goods liable to duties of exciſe, or in the il- 
legal rclanding of any goods or merchandizes, which have 
been ſhipped or exported upon debenture or certificate, or 
in reſcuing the ſame after ſeizure, or in obſtructing the 
officers of the revenue in the execution of their office, to 
the great diſcouragement of the fair trader, and the loſs of 
the public revenue : And whereas ſeveral officers of the 
cuſtoms and exciſe, and their aſſiſtants, have been wound- 
ed, maimed, and ſome of them killed, when in the exe- 
cution of their office or otherwiſe, by the ſaid diſſolute 
perſons fo aſſociated and aſſembled as aforeſaid, to the 
great terror of his majeſty's peaceable ſubjects, in defiance 


of the laws, and to the utter ſubverſion of all civil autho- 


rity and power whatfoever :'* it is therefore ENACTED, 
That if any perſons, to the number of three or more, 
6 armed with fire-arms or other offenſive weapons, ſhall 
« be aſſembled, in order to be aiding and aſſiſting in the 
illegal exportation of wool or other goods prohibited 
* to be exported, or the carrying of wool or other ſuch 
goods, in order to ſuch exportation, or in the running, 
© landing, or carrying away prohibited or uncuſtomed 
„goods, or goods liable to pay any duties, which have not 
*« been paid or ſecured ; or in the illegal relanding of any 
“ goods whatſoever, which have been ſhipped or export- 
& eq upon debenture or certificate; or in reſcuing or tak- 


„ ing away the ſame, after ſeizure, from any officer. or of- 
| « ficers 
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„ ficers of the cuſtoms or exciſe, or other his majeſty's 
« revenue, or other perſon or perſons employed by him 
« or them, or athſting him or them, or from the place 
« where they ſhall be lodged by him or them; or in 
„ reicuing any perſon who ſhall be apprehended for any 
« of the offences made felony by this or any other act, 
« relating to the revenues of cyſtoms or exciſe ; or 
„in preventing the apprehending any perſon who ſhall 
« be guilty of any ſuch offence ; or in caſe any perſons to 
* the number of three or more, ſo armed as aforeſaid, 
„ {hall be fo aiding or aſſiſting ; or if any perſon ſhall have 
his face blacked, or wear any vizard, maſk, or other diſ- 
„ guiſe, when paſſing with ſuch goods, or ſhall forcibly 
e hinder, obſtruct, aſſault, oppoſe, or reſiſt any of the 
« officers of the cuſtoms or exciſe, or other his majeſty's 
„ revenue, in the ſeizing or ſecuring any ſuch goods; 
« or if any perſon or perſons ſhall maim or danger- 
'*© ouſly wound any officer of the cuſtoms or exciſe, or 
& any other his majeſty's revenue, in his attempting to 
& go on board any ſhip or veſſel, within the limits of any 
* of the ports of this kingdom ; or ſhoot at, maim, or 
% dangerouſly wound him when on board ſuch ſhip or 
6 veſſel, and in the due execution of his office or duty, 
& then every perſon ſo offending, being thereof lawfully 
„convicted, ſhall be adjudged guilty of felony, and ſhall 
% ſuffer death as in caſes of felony without benefit of 
„ clergy ; and that all and every perſon and perſons 
„ who ſhall at any time be convicted of any of the of- 
« fences aforementioned, within that part of Great Bri- 
„ tain called Scotland, ſhall for every ſuch offence in- 
« cur and ſuffer the pains of death and confiſcation of 
46% moveables.”? 


Lad 


Upon this ſtatute the following determinations have been 
made. | 


+ Sea, . It ſeems agreed, that in order to bring an Rex g. Spice, 
offender within the penalties of this act, there muſt be an on —_— 
aſſembling of three perſons or more for the purpoſe of 78, 8 
committing ſome or one of the offences deſcribed in the C. L. 281. 


ſtatute. 


+ Se. 8. It is alſo ſaid, (a) that to bring the offenders (a) Hutchin- 
within the penalties of the firſt clauſe of the above ſtatute, 2 8 
they muſt be armed with fenſive weapons ; but it is 8 
alſo ſaid, that it is not neceſſary that every individual aſſem- 
bled ſhould be provided with an offenſive weapon (6); and 22 lyn's 

ü | ct 244. , 


452 


(a) Flercher's 
. Caſes 


Oro. Law Y 231, 


mots. 


Stra. 1165. 
O. B. 1736, 
Pp. 857. 

O. B. 1785, 
p. 424. 

O. B. 3785, 
DP. 789. 
al. Tel Cro. 
Law 250, 


Huchinſon's 
Cale, Caſes 
Cre. Law 230. 
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vet it ſeems (a) that it muſt appear on the trial that the 
ſoner was armed with an offlenfive weapon. 


+ Sect. 9. It has alſo been ſaid, that the weapons mult 
be ſuch as are calculated for the purpoſes of offence ; there- 
fore where one man had only a common horſe-w hip, al- 
though all the reſt of the gang had fire-arms, the Attor- 
nevy-general declined to argue the point, and the priſoner was 
diſcharged. So alfo à hatchet has been thought no offen- 
tive weapon within this ast, where it was only caught up 
upon the ſpur of the occation, and belonged to the pri- 


ſoner in the way of his buſineſs. So allo a large ſtick with 


three natural prongs. and a large head, has been held no 


offenſive weapon. But it is impoſſible for the law to draw 


a preciſe line which will hold in all cates as to what ſhall, 
or {hall not, be called an offenſive weapon. It muſt great- 
lv depend on the circumſtances of the caſe; for it would 
be going a great deal too far to fay that nothing but 
guns, pittols, daggers, and inſtruments of war ſhould be 
contidered as offenſive weapons; bludgeons, clubs, and 
any thing not in common ule; pokers, thovyels, tongs, &c. 
and even a common walking-ſtick, may be offenfive wea- 
pons, according to the circumſtances which accompany the 
vic of them. It is therefore a queſtion of fact for the jury, 
whether the inſtrument was carried for the purpoſes of of- 
fence or not? ER 


+ $:2. 10. It is faid, that the third branch ef the above 
ſtatute, 91g. or if any perſon ſhall have his face blacked, or 
„ wear any vizard, maſk, or other diſguiſe when pathng 
c with fach goods,” has, apparently, no regard to the 


number of pertons, nor to their being armed with offen- 


Any prion 
win thalk ob- 
rcd any of. 
f.ver ju ſciting 
41 223 


five weapons; and therefore that an individual patling dif- 

:fed with uncuſtomed goods would, in all probability, be 
deemed within the penalties of the act: and alſo that the 
tourth branch of the ſtatute, viz. 4 or thall forcibly hin- 
der, obſtruct, aſſault, &c.“ being coupled by the word 
4” to the preceding ſection, ſceins to be a clauſe that 
would reach any individual who fhall forcibly hinder or 
obſtruct a revenue-officer in the execution of his duty.—. 
Burt 1t is alſo ſaid, that as the ſtatute 19. Geo. 3. c. 69. f. 10. 
has reduced this offence to a mi/demeanor, the claule in the 
ſatute 49. Geo. 2. c. 34. Is virtually repealed, 


+ Sea. 11. By 19. Geo. 3. c. 69. ſ. 10. it is further enacted, 

e That if any perſon or perſons whatfoever thall aſſault, 
© reſiſt, oppoſe, moteſt, obſtruct, or hinder, any officer 

« gr officers of the cuſtoms or exciſe in due ſeizing or 
« ſecuring any coffee, tea, eccoa nuts, chocolate, foreign, 
"oz % brandy, 
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£6 


«c 


cc 


brandy, or other foreign ſpirituous liquors, or an 5 
other goods whatloever which by any officer of of. 

ticers of the cuſtoms or exciſe ſhall or may be liable 

to be ſeized by virtue of or in purſuance of any act now 

in force; or ſhall by force or violence reſcue, or ſhall 

cauſe to be reſcued, any of the ſaid goods, after the ſame 

ſhall have been ſeized by ſuch officer or officers aforeſaid, 

or ſhall attempt or endcavour ſo to do; or, after fuch or ſhall 
ſeizure, ſhall cut, ſtave, break, or otherwiſe deſtroy or attempt to 
damage any caſks, veſſels, boxes, or package, wherein 7<|cue Re 1 
the fame reſpectively ſhall be contained; it ſhall and may d i 
be lawful to and for the officers of the cuſtoms and ex- caſks, &e. in 
ciſe, and for all perſons acting in their aid and affiſtance, which ſuch 
to ſtop, arreſt, and detain, all and every the perion and goods ſhall be 
perions fo ottending, and him, her, or them, forthwith 1 
to carry and convey before one or more of his majcity's refted, wc. 


« juſtices of the peace, near to the place where the offence 
© {rall be committed or done; and the juſtice or juſtices 


C6 
66 
cc 


Cc 


164 


cc 


ſhall, if he or they ſee cauſe, commit the perion or 
perſons, ſo brought before him or them, to the next 


county gaol, until the next general quarter-feihons of 


O - | 
the peace to be holden for the fame county or place, 


there to be tried and dealt with as by this act is herein- 
after directed.“ | 


+ Sed. 12. By 24. Geo. 3. c. 47. . 11. it is further enacted, If any perſon 
That if any perſon or perions upon the ſhore, or on ſhall malici- 
board any ſhip, veſſel, or boat, ſhall maliciouily thoot at ou ſhoot at 
or upon any thip, veſſel, or boat, belonging to his ma- 2 
jeſty's navy, or in the ſervice of the cuſtoms or exciſe, hen in exe 
within the limits of any port, harbour, or creek of cution of da- 
Great Britain, or within four Icagues from any part of ty, he ſhail 
the coaſt thereof ; or if any perſon or perſons, being !*Rer death 
on ſhore, or on board any ſhip, veſſel, or boat, ſhall a— LIN 
malicioully ſhoot at, maim, or dangerouily wound any 

officer or officers of his maieſty's navy, or of the cut- 

toms or exciſe, whether attempting to go on board, or 

being on board, or returning from on board any ſhip, 

veſſel or boat, or otherwiſe acting in the due execution 

of his or their duty on ſhore, or within the limits of any 

port, harbour, or creek of Great Britain, or within four 

leagues of any part of the coaſt thereof; or ſhall malici- 


oufly ſhoot at, maim, or dangeroufly wound any perſon or 


perſons aiding and affiſting ſuch oficer or officers in 
the execution of his or their duty as aforeſaid ; then 
every perſon ſo offending, and all and every perſon be- 
ing aiding, abetting, or afſiſtiug therein, ſhall, being 


thereof lawtully convicted, be adjudged guilty of 


T tclony, 


494 
2 
cc 
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felony, and ſhall ſuffer death as a felon without benefit 
of clergy.” | 


+ Se. 13. By 24. Geo. 3.c. 47. ſ. 15. it is further en- 


Perfons od. acted, “ That if any officer or officers of his majeſty's 


ſtructing of- 
ficers of the 
navy, &c. in 
the execution © 
of their duty, 4 
may be carried 
before a juſ- 
rice, who may 
commit them. 
| 6c 


cc 
cc 


cc 
cc 
cc 
cc 
cc 


navy, or 1n the ſervice of the cuſtoms or exciſe, being 
on ſhore, or going on board, or being on board, or 
returning from on board, any ſhip, boat, or veſſel, with- 
in the limits of any of the ports of this kingdom, or 
within four leagues from the coaſts thereof, ſhall be 
hindered, oppoſed, obſtructed, or aſſaulted, in the due 
execution of his or their office or duty by any perſon 
or perſons whatſoever, either in the day-time, or night 
all and every perſon or perſons ſo hindering, oppoſing, 
obſtructing, or aſſaulting the ſaid officer or officers in 
the due execution of his or their duty, and all ſuch as 
ſhall act in his or their aid or aſſiſtance, ſhall and may 
be carried or conveyed before one or more of his ma- 


& jeſty's juſtices of the peace reſiding near to the placo 


«Cc 
4e 
cc 
40 
40 
4e 
6c 
cc 


Penalty on ce 
conviction. ( 


19. Geo. 3. c. 74. 


cc 
£ 


* 


where ſuch offence ſhall be committed; and ſuch juſtice 


or juſtices ſhall, if he or they ſee cauſe, commit ſuch 


perſon or perſons to the next county gaol, there to re- 
main until the next court of oyer and termzner, great 
ſeſſion, or gaol-delivery, or until ſuch perſon ſhall} be 
delivered by due courſe of law; and in cafe an indit- 
ment ſhall be found againſt him or them, he or they 
ſhall plead thereto, without having time to traverſe the 
fame, as is uſual in cafes of miſdemeanors : and being 
duly convicted thereof, ſhall, by order of the faid court 
before whom ſuch offender ſhall be convicted, be ſen- 
tenced to hard labour on the river Thames, or other 
navigable river in . that part of Great Britain called 
England, for any term not exceeding three years, ac- 
cording to the directions of an act paſſed in the nine- 
teenth year of his preſent majeſty's reign, intituled, An 
att to explain and amend the laws relating to the tranſporta- 
tion, impriſonment, and other puniſhment, of certain offenders, 
and as is by the ſaid act directed for the puniſhment of 
perſons convicted of grand larceny ; or ſuch court may 
order ſuch offender to be committed to the common gaol, 
or houſe of correction, for any term not exceeding three 


« years.” 


As to THE SFCOND POINT, viz. In what caſes ſmug- 


glers may be required, by proclamation, to ſurrender thein- 
ſelves. 


+ Se. 14. By 19. Geo. 2. c. 34. f. 2. © And for the 


more eaſy and ſpeedy bringing the offenders againſt this 
act 
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act to juſtice,” it is enacted, „ That if any perſon or per- Perfons 

« ſons ithall be charged with being guilty of any of the charge 
« offences aforeſaid, before any one or more of his ma- 7 W 
« jeſty's juſtices of the peace, or before one of his ma- chi act. 

e jeſty's juſtices of the court of #:g's bench, if the offence 

ce be committed in England; or before the lord juſtice 

general, or one of the lords of juſticiary, or any one 

& or more of his majeſty's juſtices of the peace in Scotland, 

« if the offence be committed in Scotland; by informa- 

« tion of one or more credible perſon or perſons upon 

« oath, by him or them to be ſubſcribed, ſuch juſtice of 

c the peace, or juſtice of the king's bench, or lord juſtice juſtice, &c. to 
« general, lord juſtice clerk, or lord of juſticiary reſpective- certify infor- 

© ly, before whom ſuch information ſhall be made as 5 pas 
&« aforeſaid, ſhall forthwith certify under his hand and ſeal, * 
and return ſuch information, to one of the principal ho is to lay 
« ſecretaries of ſtate of his majeſty, his heirs or ſucceſſors, ſame before 

« who is hereby required to lay the fame, as ſoon as con- king in coun- 
© veniently may be, before his majeſty, his heirs or ſuc- 3 3 

« cefſors, in his or their privy council; whereupon it ,,. 1. for of- 

„ ſhall and may be lawful for his mijeſty, his heirs or fender's fur- 

“ ſucceſſors, to make his or their order, in his or their render in 

e ſaid privy council, thereby requiring and commanding +2 44> 3 

& ſuch offender or offenders to ſurrender him or themſelves 

within the ſpace of forty days after the firſt publication 


& thereof in the London Gazette, to the lord chief juſtice, 


La 


Lg 


A 


or any other of his majeſty's juſtices of the court of 


% king's bench, or to any one of his majeſty's juſtices of 
e the peace, if the offence be committed in England; or 
to any of the lords of juſticiary, or to any one of his 
* majeſty's juſtices of the peace in Scotland, if the offence 
„ be committed in Scotland; who is hereby required, up- and commit- 
on ſuch offender or offenders ſurrendering him or them- a WHRour 
&« ſelves, to commit him or them, without bail or main- 
** prize, to the county gaol, or to the gaol or priſon of the 
„ place where he or they thall fo furrender, to the end that 
* he or they may be forthcoming to anſwer the offence 
or offences wherewith he or they ſhall ſtand charged ac- 
* cording to duc courſe of law; which order the clerks 
of his majeſty's privy council ſhall cauſe to be forthwith 
printed and publiſhed in che two ſucceſſive London Ga- 
„ zettes, and to be forthwith tranſmitted to the ſheriff of 
the county where the offence ihall be committed, who q,, to be 
„ ſhall, within fourteen days after the receipt thereof, | 

7 3 P » pablithed in 
& cauſe the ſame to be proclaimed between the hours of two Gazettes, 
e ten in the morning and two in the afternoon, in the and tranſmit- 
market- places, upon the reſpective market-days of two 1 
80 - b - it, 
. market-towns, in the tame county, near to the place „reclaim the. 

where ſuch offence ſhall have been committed; and a fa ne, 
true 
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Or SMUGGLIN G. 


true copy of ſuch order ſhall be afhxed upon ſome pub. 
lic place in ſuch market-towns: And in cate ſuch offen- 
der or offenders tha!l not ſurrender him or themſelves, 


« purſuant to ſuch order of his majeſty, his heirs or ſue— 


ceſſors, to be made in council as aforeſaid, he or they ſo 
neglecting or refuſing to ſurrender him or themſelves as 
aforeſaid, or eſcaping after ſach ſurrender, ſhall, from 
the day appointed for his or their furrender as afore- 
faid, be adjudged, deenied, and taken to be convicted 
and attainted of felony, and ſhall fufter pains of death, 
as in caſes of a perſon convicted and attainted by ver- 
dict, and judgment of fetony without benefit of clergy, 
it the offence be charged to have been committed in 
England ; and ſhall be adjudged, deemed, and taken to be 
convicted of a capital crime, and ſhall tuffer the pains 
of death and confiſcation of moveables, as in caſe of a 
perſon found guilty of a capital crime, and under ſen— 
tence for the ſame, if the offence be charged to have 
been committed in Scot/and ; and that it ſhall be lawful 
to and for the court of {17's bench, or the juſtices of 
ger and terminer, or general gaol-delivery for the coun- 
ty or place where ſuch perſon thall be, to award exc- 
cution againſt ſuch offender and offenders, in fuch man- 
ner as if he or they had been convicted and attainted in 
the ſaid court of {/ng*s bench, or before ſuch juſtices of 
aver and terminer, or general gaol-delivery feſpectively, 
if the offence be charged to have been committed in 
England; and that it ſhall be lawful for the court of juſ- 
ticiary, or the lords of juſticiary, in their circuits, to 
award execution againſt ſuch offender and offenders, in 
ſuch manner as if he or they had been found guilty and 
condemned in the ſaid court of juſticiary, or in the circuit 


reſpectively.” | 
+ Seck. 15. By %% 12 For 


If any perſon : 2 i 
#4 the more eaſy and ſpeedy bringing the offenders againſt 


be charged 


with any of- this act ro juſtice, 


fence made e 
folony by this (c 
act ; bh 
T 


it is enacted, “ That if any perſon 
or perſons ſhall be charged with being guilty of any of 
the offences aforeſaid, made felony by this act, before 
any one or more of his majelty's juitices of the peace, 
or before ane of his majeſty's juſtices of the court of 
king's bench, if the offence be committed in Z#2/and 
or Wales, or within the limits of any of the ports there— 


of, or within four leagues of the coaſts thereof; or be- 


fore any one of the lords of juſticiary, or the judge of 
the high court of admiralty, or any judge ordinary, or 
judge admiral, deputy, or fubttitute, in Scotland, if the 
offence be committed within Scotland, or within the li— 


mits of any port of that part of Great Britain called 
| „ Scotland, 


Bk. I. 
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Scotland, or within four Jeagues of the coaſt thereof, by 
information of one or more credible perſon or perſons, 

upon oath, by him or them to he ſubſcribed ; ſuch juſ- 

tice of the peace, or juſtice of the king's bench, or any 

lord of juſticiary, or judge of the high court of admi- 

ralty, or judge ordinary, or judge admiral, deputy, or 
ſubſtitute reſpectively, before whom ſuch information Juſtice or 
ſhall be made as aforeſaid, ſhall forthwith certify, under Jacks —_ 
his hand and ſeal, and return ſuch information to one use 
of the principal ſecretaries of ſtate of his majeſty, his tion to one ef 
heirs or ſucceſſors ; who is hereby required to lay the the lecretaries 
ſame, as ſoon as conveniently may be, before his majeſty, “ Late, &c. 
his heirs or ſucceilors, in his or their privy council; 

whereupon it ſhall and may be lawful tor his majeſty, his 

heirs or ſucceſſors, to make his or their order, in his or 

their ſaid privy council, thereby requiring and com- 

manding ſuch offender or offenders to ſurrender him 

or themſelves, within the ſpace ot forty days after the 

firſt publication thereof in the London Gazette, to the lord 


chief juſtice, or any other of his majeſty's juſtices of the 


court of king's bench, or to any one of his majeſty's jui- 
tices of tlie peace, if the offence be committed within 
England or Wales, or within the limits of any of the 
ports thereof, or within four leagues of the coaſt thereof; 
or to any of the lords of juſticiary, or judge of the high. 
court of admiralty, or judge ordinary, or judge admi- 
ral, deputy, or ſubſtitute in Scot/and, if the offence be 
committed within Scc:/and, or within the limits of any 
port of that part of Great Britain called Scotland, or with=- 
in four leagues of the coaſt thereof; who is hereby re- 
quired, upon ſuch offender or offenders ſurrendering him 
or themſelves, to commit him or them, without bail or 
mainprize, to the county gaol, or to the gaol or priſon 
of the place where he or they thall ſo ſurrender, to the 
end that he or they may be forthcoming to anſwer the 
offence or offences, wherewith he or they ſhall ſtand 


charged, according to due courſe of law; which order 


the clerks of his majeſty's privy council ſhal! cauſe to 

be forthwith printed and publithed in two ſucceſſive 

London Gazettes, and to be forthwith tranſmitted to the Order in 
ſheriff of the county where the offence {hall be com- 1 to be 
mitted, if the ſame ſhall be committed in any county 1 
and if the offence ſhall not be committed within any ſheriffs, &c. 
county, but within the limits of any port as aforeſaid, who thall pro- 
or within four leagues of the coaſt of any part of Great claim the 
Britain, to be tranimitted to the ſheriff of any country s: 

near to the place where ſuch offence {hall be committed; 

which reſpective ſheriff ſhall, within fourteen days at- 

ter the receipt thereof, cauſe the fame to be proclaimed, 


Vor. I. | K k + within 
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the ſaid court, : 


&c. 


* 
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n . 


within the hours of ten in the morning and two in the 
afternoon, in the market places, upon the reſpective 
market days of two market towns in the fame county in 
which, or near to the place where ſuch offence ſhajl 
have been committed; and a true copy of ſuch order 
ſhall be afhxed upon ſome public place in ſuch mar— 
ket towns: and in cafe ſuch offender or offenders thall 
not ſurrehder himſelf or themſelves purſuant to ſuch 
order of his majeſty, his heirs or ſucceffors, to be made 
in council as aforctaid, he or they ſo neglecting or re- 
fuſing to ſurrender himſelf or themſclves as aforcſaid, or 
eſcaping after ſuch ſurrender, ſhall, from the day ap- 
ointed for his or their ſurrender as. aforetaid, be ad- 
judged, deemed, and taken to be convicted and attaint- 
ed of felony, and ſhall ſuffer pains of death as in caſes 
of a perſon convicted and attainted by verdict and 
judgment of felony, without benefit of clergy, if the ot- 
fence be charged to have heen committed within Eug— 
land or Wales, or within the limits of any of the ports 
thereof, or within four leagues of the coaſt thereot ; 
and ſhall be adjudged, deemed, and taken to be con- 
victed of a capital crime, and {hall ſuffer the pains of 
death, and confiſcation of moveables, as in caſe of a per- 
ton tound guilty of a capital crime, and under fentence 
for the fame, if the offence be charged to have becu 
committed within Scc:/ard, or within the limits of any of 


the ports thereof, or within four leagues of the coaſt 


thercof; and that it thalt be lawful to and for the court of 
king's bench, or the juſtices of over and terminer, or 
general gaol-celivery, or great ſeſſions for the county 
or place where ſuch perſon fhall be, to award execu- 
tion againſt ſuch offender or offenders, in ſuch man- 
ner as it he or they had heen convicted and attainted in 
the ſaid court of king's bench, or before ſuch juſtices 


of oyer and terminer, or gencral gaol-delivery, or great 
ſeſſions reſpectively, if the offence be charged to have 
been committed within Eugland or Wales, or within 


the limits of any of the ports thereof, or within four 


leagues of the coaſt thercot ; and that it hall be lawful. 


for the court of juſticiary, or the lords of juſticiary in 
their circuits, or the judge of the high court of ad- 
miralty, to award execution againſt ſuch offender and 
offenders in ſuch manner as if he or they had been 
found guilty and condemned in the ſaid court of 
juſticiary, or in the circuit courts refpectively, if the 
offence ſhall be charged to have been committed within 
Scotland, or within the limits of any of the ports thereof, 
or within tour leagues of the coaſt thereof.“ 
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+ Seck. 16. By 19. Geo. 2. c. 34. ſ. 3. and 4. and Any perſon 


* D 24. Geo. 3. c. 47. f. 13. and 14. it is further enacted, 1 
in 5 „ That all and every perſon and perſons, who ſhall, af- 4 e 
1c cer the time appointed as aioreſaid for the ſurrender of conviction be 
er . „ any perſon or pertons, io charged upon oath with any guilty of fe- 
r. = < of the offences aforeſaid, ſhall be expired, harbour, re i, inns th 
11 E « ceive, conceal, aid, abet, or ſuccour ſuch perſon or pe. | 
ch b perſons, knowing him or them to have been ſo charged years, 

'> aas aforeſaid, and to have been required to ſurrender him 

. or themſelves by ſuch order or orders as aforeſaid, and 

Ir dg not to have ſurrendered purtuant to ſuch order or or- 

p- ders, being proſecuted for the fame, within one year af- 

. < ter the offence committed, and lawfully convicted there- 

ti. © *=& of, thall be guilty of felony, and ſhalt be tranſported as 

3 © < a felon or felons for the ſpace of feven years, in the 

d © {ame manner as felons are or ſhall be appointed to be 

. *<© tranſported by virtue of any act or acts already made, or 

,. = © hereafter to be made, touching the tranſportation of fe- 

s d lons; and if any ſuch offender or offenders ſhall be found 

| Vat large within Great Britain before the expiration of the 

- © *<« faid term, without lawful cauſe, he, the, or they thall ſuf- 
fer death as felons, and have execution awarded againſt 
bim, her, or them, as perſons attainted of telony, without 

%% b benefit of clergy.” | 

7 . . N 

4 Sed. 17. By 24. Geo. 3. c. 4). f. 14. it is provided, Not to pre- 
= * That nothing herein contained {hall be conttrued to pre- vent any | 
£ © < vent or hinder any judge, juſtice of the peace, magiſtrate, 1 
r © © officer, or miniſter of juſtice whatſoever, from taking, ap- — 
5 Y „ prehending, and ſecuring ſuch offender or offenders a- ſuch offenders 
© _ *f zgainit whom ſuch information ſhall be given, and for te- by the ordi- 
during whole furrender ſuch order in council thall be har) cuurle of 
1 = made as aforeſaid, by the ordinary courſe of law; and in hs 

. = caſe tuch offender or offenders, againſt whom ſuch infor- 

: mation, and for requiring whole ſurrender ſuch order in 

- = „council ſhall be made as aforeſaid, ſhall be taken and ſe- 

, = *© cured, in order to be brought to juſtice, before the time 

- = ** {hall be expired, within which he or they thall be requir- 

; ed to ſurrender him or themſelves by ſuch order in coun- 

; * C1] as aforeſaid ; that then, and in iuch cate, no further 

".- “ proceeding thall be had upon fuch order made in 

1 council againſt him or them ſo taken and ſecured as afore- 

* ſaid, but he or they thall be brought to trial by due courſe 

f ** of law; any thing herein contained to the contrary in 

i « any wiſe nctwithſtanding.“ | 
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Foſter 51. 

1. Wilton 164. 
4. Bac. Ab. 
567. 

O. B. 1785. 
p- 646. p. 772. 


Foſter 35. 


Fer 56. 


Colter 36. 


Foſter 57 


Caſe of Geo. 
Coſſans, Old 
B ley Seſ- 
flous, 1783. 


Or S MU GG ING. Bk. I. 


The following conftru&ions have been held upon thi 
ſtatute, | 


+ $e4, 18. FirsT, That it is certainly neceſſary to ſug- 
geſt the ſeveral facts and requiſites in the act on the roll, 
in order to ground a prayer for execution; for they are ths 
ſeveral ſteps which the act requireth to be taken by the 
crown, in order to bring the priſoner under an attainder : 
And he may traverſe them all, and the offender will not be 
affected, unleſs the ſeveral requiſites mentioned in the act 
have been complied with in his particular caſe ; and if he 
traverſeth all or any of them, the onus proband: lies upon 
the crown; for this is not like the cate of an attainder by act 
of parliament, in which the facts are ſettled, the perſon 
named, and the only queſtion is, whether the priſoner is the 
identical perſon attainted. | | 


+ Seck. 19. SECONDLY, That if the priſoner would take 
advantage of the inſufficiency of the ſuggeſtion, E. becauſe 
the names of the market-towns at which it is enacted the 
offender ſhall be proclaimed, is not fet forth—he muſt de- 
mur. He cannot take advantage of it on motion. 


+ Se? 20. TrIRDLY, That if the priſoner pleads, he 
mult do it inflanter and ore teuus, as is done in indiftments ; 
for there can be no inconveniencè in his pleadurg inflanter, if 
he intends to put the proof of all the matters juggeſted on 
THE ROLL upon thg crown. 


+ Sec. 21. Fouarurx, That the priſoner is not in- 
titled to a copy of the ſuggeſtion. | 


+ See. 22. FiFTHLY, That the words © near to the 
« place” are reſtrictive of the therift's power, and that 
the proclamation muſt be made in the market-towns 
near the place, and not at remote towns, nor at towns 
even comparatively remote; for tough it does not mean 
at the very next market-towns, it would be very danger- 


dus to leave matters of this ſort to the diſcretion of the the- 


riff merely. 


+ Se. 23. SIXTHLY, That the proceedings at the trial 
ſhall be in the ſame form and manner as betore juſtices of 
gaol-delivery. | 


+ Se. 24. SEVENTHLY, That if an offender be ar- 
raigned upon a ſuggeſtion on the ſurrender clauſe, and 
the crown ſhould afterwards think proper to proceed 
againſt him by indigment on the merits of the caſe, the 
At- 
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better and more impartial trial of any indictment or infor- 


ch. , Or SMUGGLING * 


Attorney- general may enter a ne praſegui on tlie record 
of the ſuggeſtion. | 


As to THE THIRD POINT, viz. In what county the of- 
fence of ſmuggling. &c. may be tried. 


+ Sea. 25. By 19. Geo. 2. c. 34. ſ. 5 Cc und for the Of-ncos 


here to be 


1 - . tri d. 
mation which ſhall be found, commenced or proſecuted, 4 FR 


for any of the offences made felony by this or any other to effect cor- 
act relating to the revenues of cuſtoms or exciſe,” it is en- ruption of 
acted, ** That every ſuch offence ſhall and may be in- blood. &c. or 
« quired of, examined, tried, and determined, in any coun- keen 

« ty within that part of the kingdom of Great Buituin 

„ called Englaud, in ſuch manner and form as if the 

„% fact had been therein committed: Provided, that na 

ce attainder for any of the offences made felony by vir- 

ce tue,of this act, ſhall make or work any corruption 

« of blood, loſs of dower, or forteiture of lands or tenc- 


„% ments.“ : 


+ Sen., 236. By 24. Geo. 3. c. 47- f 8 
vided, + That in caſe any perſon ſhall be brought before charged with 
ce any juſtice of the peace, being charged with having hin- obſtrutting 
„ dered, oppoled, obſtructed, or a'faulted, any officer f 
«© the navy, cuſtoms, or exciſe, contrary to this act, and chin the 
& 1t ſhall appear that the offence with which ſuch perſon proviſions of 
„is charged falls within the proviſions of an act paſſed in 19. Geo. 3. e. 
the nineteenth year of his majeſty's reign, intituled, An $9: may be 
4 e 5 3 einne 

act for the more effettually preventing the pernicious practices until the next 
« of ſmuggling in this kingdom ; and for indemmnifying perſons who quarter ſeſ- 
© have been guilty of offences againſt the laws of the cuſioms ſions, &c. 

« and exciſe, upon the terms therein mentioned; it ſhall and 
© may be lawful for ſuch juſtice, if he thinks fit, inſtead 
of proceediug againit ſuch offender, according to the pro- 
„ viſions of this act, to commit ſuch offender to the coun- 
„„ ty gaol until the next quarter- ſeſſions of the peace; and 
e jn that caſe every ſuch offender ſhall be tried and puniſh- 
ed as by the ſaid laſt recited act is directed, and not other- 


ce wile.” 


+ Se. 27% BY 24- Geo. 3. c. 47. fo 19. © And for the Ofcnces com- 
ſpeedy and impartial trial of any offence, which by this act mitted in 
is declared to be a felony or miſdemeanor,” it is enacted, 1 and 
*« That every ſuch offence, in cafe the ſame ſhall be com-“ 
„ mitted within England, Hales, or the town of Berwick 
* upon Tiveed, or within the limits of any of the ports 
thereof, or within four leagues of any part of the coaſts 
* tnercot, ſhall and may be 4 of, examined, tried, Ty 

3 66 E- 


502 


Offences com- 
mitted iu 60 
Scotland. cc 


Perſons take 
cn before a 

juſtice for a 
miſdemeanor, «. 
not io be ad- cc 
mitted to bail, 
without ra- 

cognizance for 
appearance, “ 


Ke. cc 


«cc 


en acted, 


SMUGGCGLING. 


Or Bk. J. 
determined, before any court or courts of yer and ter mi- 
ner, great ſeſſion, or gaol-delivery, in any county within 
that part of Great Britain called England, or the dominion 
of Wales, in ſuch manner as if the fact had been actually 
committed within ſuch county; any law, uſage, or cuitom, 
to the contrary in any wiſe otwithſlanding,” 


+ Sect. 28. By 24. Geo. 3. c. 47. ſ. 18. it is enacted, 


That in caſe any offence, which by this act is declared 
to be a felony or miſdemeanor, ſha all happen to be com- 
mitted in that part of Great Britain called Scotland, or 
within the limits of any port thercof, or within four 
leagues of the coaſts of the fame, mation of ſuch of- 
fence may be given to any juſtice of the peace, judge 
ordinary, or judge admiral, depute or ſubſtitute, refiding 


neareſt the place where ſuch oftence may have been com- 


mitted; who, if he ſhall ſee cauſe, may and thall grant a war- 
rant for committing the perſon or perſons complained of 
to the common gaol of the county, city, borough, or 
place, there to lie, until he is liberated in due courſe of 
law; and ſuch perfon or perſons ſhall and may be tried 
before the court of i juſticiary or circuit courts, or before 
the judge of the high court of admiralty at #dinburgh ; or 
in caſe the offence be only fuch as is puniſhable by hard 
labour or impriſonment, the ſame may be tried before 


the judge ordinary of the county or place w here the war- 
rant was granted,” 


+ Set. 29, Geo. . 19. it is farth er 
That where any perſon or perſons ſhall, by vir- 
tue o. ths preſent act, be. arreſted and taken before any 
one of his majeſty's juſtices of the peace, for any offence 
againſt this act deemed a miſdemeanor, ſnch perſon or 
perſons ſhall in no caſe be admitted to bail, unleſs ” 
thall firſt enter into a recognizance, with two ſufficien 

ſureties, to his m- yefly, his heirs and ſucceſſors, 1n 5 
ſum of two hundred pounds, and the ſaid ſureties in 
one hundred pounds each, with condition that ſuch perſon 


or perſons thall appear at the then next enſuing court 


of oyer and termmer, or general - gaol- delivery, or great 
ſeſſions, to be holden for ſuch county for which the 
juſtice before whom he ſhall be brought thall act, and 
an{wer and plead to any indictment which may be found 
at or before ſuch court for ſuch miſdemeanor ; and ſuch 
recognizance ſhall forthwith he tranſmitted to the clerk of 
aſſize, or other proper officer of the court of yer and ter- 


miner, general gaol delivery, or r great ſeſnons, for tuch 
county as aforeſaid, 5 


+ See. 
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Ch. 48. Or S MUGGLIN G. 

+ Sea. 30. By 24. Ceo. 3. c. 47. 1. 20. it is further 
enacted, That where any ſuch miſdemeanor is commited 
« jn Scotland, or within the limits of any port thereof, or 
within four leagues of the coaſts of the ſame, the perſon 
<« or perſons accuſed thereof, and taken before any juſtice of 
ec the peace, or other judge competent in Scotland, ſhall not 
« be admitted to bail, unleſs he enter into a recognizance, 


« with two ſufficient ſureties, to his majeſty, his heirs and 


« ſucceſſors, in the ſum of two hundred pounds, and the 
« ſaid ſureties in one hundred pounds each, with condition 
c that he ſhall ſtand trial, in the way and manner dire&- 
ed by this act, and according to the forms practiſed in that 


part of the kingdom.“ 


. N. 


Perſons ac- 
cuſed in Sc 


land, &C. 
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GRANTING FRAUDULENT PERMITS. 1 


All diſtillers, + Sect. 1. Y 6. Geo. 1. c. 21. f. 11. 1T 1s RECITED, © That 
1 &c. to enter whereas his majeſty's revenues, both of cuſtoms 


Wh 


ESE ESL nt Ee na 
RR 


| their ware- and exciſe, are much leſſened by the clandeſtine nmportation 
phe tg + of brandy, arrack, rum, ſpirits, and ſtrong waters into this 9 
' co An EE 
dy, c. at the kingdom of Great Britain, from parts beyond the ſeas, p 


next exciſe- without payment of any of the duties by law chargeable on 

office, cn for- the ſame, and the fair dealers in the faid commodities much 

teiture of 291. prejudiced in their trade therein,“ for remedy thereof it is 

. enacted, * That all diſtillers, makers or ſellers of or dealers 

« in brandy, arrack, rum, ſtrong waters or ſpirits, either 

& Brit;/h or foreign, either by wholeſale or retail, ſhall 

. & make true and particular entry in writing of all ware- 
| „ houſes, ſtorchouſes, rooms, oo, cellars, vaults, and 
other places, by him, her, or them reſpectively made 

* uſe of for the keeping of brandy, arrack, rum, ſpirits, or 
| « {trong waters, either Briti/h or foreign, for ſale, at the 
« office of exciſe, within the compaſs or limits whereof 

«& ſuch reſpective warehouſes, ſtorehouſes, rooms, ſhops, 

„ cellars, vaults, and other places, ſhall be ſituated, and 

H alſo of all brandy, arrack, rum, ſpirits, and ſtrong wa- 
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« ters, Bri://h and foreign, which at the time of making 7 
<« of ſuch reſpective entries ſhall be in ſuch warchouſes, 3 


« ſtorchouſes, rooms, ſhops, cellars, vaults, and other 
places, and every of them reſpectively, on pain of for- 
„ feiting the ſun of twenty pounds for every fuch ware- 
« houte, ſtorchouſe, room, thop, cellar, vault, or other 
& place, which thall be ſo made uſe of by any ſuch diſtiller, . 
„% maker, ſeller, or dealer reſpeQtively, without making . 
& ſuch entry thereof as aforeſaid, together with the brandy, a 
© arrack, rum, fpirits, and ſtrong waters, which ſhall be 

„ found therein, and alſo the catks and velicls whatſoever 
„containing the ſame.““ 
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Ch. 48. GRANTING FRAUDULENT PERMITS. 


+ Set, 2. By 6. Geo. 1. c. 21. ſ. 12. it is enacted, 
« That all and every other perſon or perſons who ſhall 
« become diſtillers, makers or ſellers of or dealers in any 
« ſuch brandy, arrack, rum, ſpirits, or ſtrong waters, ſhall, 
e before he, the, or they take any ſuch brandy, arrack, 
„ ruin, ſpirits, or ſtrong waters, into his, her, or their 
« cuſtody or poſſeſſion, make the like particular entry in 
„ writing of the ſeveral and reſpective warehouſes, ſtore- 
„ houſes, rooms, ſhops, cellars, vaults, and other places 
intended by him, her, or them reſpectively to be made 
„ ute of for the keeping of brandy, arrack, rum, ſpirits, 
or {trong waters, either Britiſh or foreign, on pain of 
« forfeiting the ſum of twenty pounds for every ſuch ware- 
% houſe, ftorehouſe, room, ſhop, cellar, vault, or other 
« place, ſo to be made uſe of by ſuch laſt- mentioned diſ- 
« tiller, maker, ſeller, or dealer reſpectively, without mak- 
© ing ſuch entry as aforeſaid, together with the brandy, 
« arrack, rum, ſpirits, and ſtrong waters, which ſhall be 
« found therein, and alſo the caſks and veſſels whatſoever 
containing the ſame.” 


© 


+ Sedt. 3. By 6. Geo. 1. c. 21. ſ. 13, it 1s enacted, 
+ That no brandy, arrack, rum, ſpirits, or ſtrong waters, 
either Britiſß or foreign, ſhall be brought into ſuch 
*« warchouſe, ſtorehouſe, room, ſhop, cellar, vault, or 
e other place made uſe of by any diſtiller, maker or ſeller 
of or dealer in brandy, arrack, rum, ftrong waters or 
<«« ſpirits, without firſt giving notice thereof to the officer 
of exciſe of the diviſion or place in which ſuch ware- 
© houſe, ſtorehouſe, room, ſhop, cellar, vault, or other 
© place in which ſuch brandy, arrack, rum, ſpirits, or 
e ſtrong waters are intended to be lodged, and producing 
* to the faid officer, and leaving with him an authentic 
certificate, that the duties charged or chargeable upon all 
the ſaid brandy, arrack, rum, ſpirits, or ſtrong waters, 
* ſo intended to be brought in as aforeſaid, have been ac- 
„tually paid, or that the fame hath been condemned as 
« forfeited, or was part of the ſtock of ſome importer, 
„ diſtiller, maker or ſeller of or dealer in brandy, arrack, 
„rum, ſpirits, or ſtrong waters, of which an account has 


« been taken purſuant to this act, and expreſſing the quan- 


ee tity and quality thereof, and at what port or place the 
„ jaid duties were ſo paid, or the brandy, arrack, rum, 
„ ſpirits or ſtrong waters condemned as aforeſaid, or of 


S 


All others 
who ſhall be- 
come diſtillers, 
8:c. to make 
like entry. 


No brandy te 
be brought 
into ſuch 
warchouſes, 
&c. without 
notice, &c. en 
torfeiture, &cs 


„ whoſe ſtock the ſame was part, on pain of forfriting the 


„ brandy, arrack, rum, ſpirits and ſtrong waters ſo brought 
nin without ſuch notice or certificate as aforeſaid, toge- 


* ther with the caſks and veſſels whatſoever containing 
de the ſame.” | 


+ Sect. 
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+ Sect. 4. By 6. Geo. 1. c. 21. f. 16. it is further enacted, 
That no brandy, arrack, rum, ſpirits, or ſtrong waters, 
either Britiſb or foreign, ſhall be ſold, uttered, or ex- 
poſed to ſale, either by wholeſale or retail, but when the 
anie ſhall be in ſome or one of the ſaid warehouſes, 
ſtorehouſes, rooms, ſhops, cellars, vaults, or other places 
ſo entered as aforeſaid, upon pain of forfeiting the ſum 
of forty ſhillings for every gallon of brandy, arrack, rum, 
{pi;its, or ſtrong waters as ſhall be ſo ſold, uttered, or 
expoſed to ſale in any other place or places than thoſe 
entered as aforeſaid, and in that proportion for any 
greater or lciſer quantity,” 


+ Sedt. 5. By 6. Geo. 1. c. 21. 1. 16. it is further enacted, 
That where any ſuch brandy, arrack, rum, ſpirits, or 
ſtrong waters, as aforeſaid, thall afterwards be ſold in 
the ſaid entered places, or any of them, in great or {mall 
quantities, the officer or officers of exciſe of the reſpective 


diviſions or places where the fame ſhall be ſo fold, ſtall 


be obliged, and are hereby required, from time to time, 
upon the requeſt of the ſeller or ſellers thereof (without 
fee or reward), to give to the reſpedtive buyers thereof 
certificates in writing, ſigned by the ſaid reſpective of- 
ficer or officers, expreſſing the quantities fo ſold, and 
the name and names of the reſpective buyers and ſel- 
lers thereof, and that the duty of ſuch brandy, arrack, 


ram, ſpirits and ſtrong waters ſo ſold has been paid, or 


that the fame hath been condemned as forfeited, or was 
part ot ſuch ſtock as aforeſaid, to ſatisfy the officer or 
officers of the exciſe of the reſpective diviſions to which 
the ſame is intended to be carried, that the duty thereof 
has been paid, or that the ſame had been ſo condemned, 
or was part of ſuch ſtock, that the ſeizing thereof may 
thereby be prevented.“ 


+ Se7. 6. By 6. Geo. 1. c. 21. ſ. 17. it is further enacted, 
That no brandy, arrack, rum, ſpirits, or ſtrong waters, 
exceeding the quantity of one gallon, ſhall be removed oz 
carried from any part of this kingdom to another, by 
land or by water, without ſuch permit or certificate from 
ſome or one of the officers of his majeſty's cuſtoms or 
exciſe, ſignifying and certifying the quality and quantity 
tliercof, and that his majeſty's duties chargeable thereon 
have been duly paid and fatisfied, or that the ſame had 
been condemned, or was part of ſuch ſtock as aforefaid, 
on pain of foriciting the brandy, arrack, rum, ſpirits, 
and firong waters which ſhall be found carrying from 
one place to another without ſuch permit or certificate, 
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. permits, reſpectively, return ſuch permit and permits to 
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« together with the caſks and veſſels whatſoever containing 
; "RIEL? ge 29 : 
6 the lame. 


+ Set. 7. By 6. Geo. f. c. 21. ſ. 18. it is further enacted, Who ſhall be 
« That all and every perion or perſons whatſoever, who deemed fellery 
„ ſhall have in his, her, or their cuſtody, any brandy, ar- % F423 
„ rack, rum, ſpirits, or ſtrong waters, exceeding the quan- 
& tity of fixty-three gallons, ſhall be deemed and taken 
&« to be a ſeller of and dealer in brandy, arrack, rum, ſpirits, 
and ftrong waters, and ſubject to the ſurvey of his ma- 
« jeſty's officers of exciſe.“ | 


+ Se. 8. By 11. Geo. I. c. 30. f. 10. IT Is RECITED» 
„ That whereas ſeveral dealers in brandy, arrack, rum, 
ſpirits, and ſtrong waters, coffee, tea, and cocoa-nuts, in 
order to ſecure quantitics of the ſaid commodities, which 
have been clandeſtinely imported, without paying any of 


the duties by law charged thereupon, from being ſeized. as 
forfeited for ſuch, clandeſtine importation thereof, do fre- 


quently take out permits from the officer or officers for the 
{aid duties upon coffee, tea, and chocolate, brandy, arrack, 
rum, ſpirits, and ſtrong waters, for the removing of the 
ſaid commodities from one place to another, but in reality 
do not remove the commodities from the reſpective places 
they are authoriſed by ſuch permit to remove the ſame to 
the reſpective places they are, by ſuch permit, authoriſed 
to carry tlie ſame commodities unto, but make uſe of ſuch 
permits for ſecuring the like quantity of commodities men- 
tioned in ſuch permits, which have been clandeſtinely im- 
ported, from being feized as forteited for ſuch clandeſtine 
1mportation;” for remedy thereof it is further enacted, 
That if any perſon or perions whatſoever ſhall take out penahe for 
c any permit or permits from the officers employed in the tabing out 
„ ſaid duties, or any of them, for removing of any of the permits, and - 
« ſaid commodities from one place to another; and if with- vet ſending 
« in the times limited in ſuch permit or permits reſpectively, A TN 
* the party or parties, by or tor whom ſuch permit or per- time limited, 
& mits ſhall be ſo taken out, ſhall not either actually and 
„really fend away all the commodities by ſuch permit or 
“ permits authorited thereby to be ſent away, purſuant to 
ce the true intent and meaning thereof, or in default of to 
% ſending away ſuch commodities, ſhall not before the ex- 
ec piration of the time limited in and by ſuch permit and 
c the officer or officers from whom the ſame was had; then, Sn rr 
„ and in every ſuch. reſpective caſe and caſes, the perfon mits, * 
% or perſans taking out ſuch permit or permits, or for the value. 
„ whoſc gfe ſuch permit or permits ſhall be taken out, ſhall, 

— | « tor 


— 


308 GRANTING FRAUDULENT PERMITS. Bk. I. 


for every gallon of brandy, arrack, rum, ſpirits, and 
« ſtrong waters, and for every pound weight of coffee, tea, 
* and cecoa-nuts, mentioned in ſuch permit or permits, and 
not removed according {to the purport thereof, forfeit aud 
loſe treble the value thereof, to be eſtimated according to 
the higheſt rate of the like commodities at the time 
If there does when ſuch forfeiture mall be incurred: and if ſuch per- 
not appear a © mit or permits are not ſo returned as aforeſaid, and 
ſufycien' ©=- in caſe, upon taking an account by any of the officers 
_ e . © for the ſaid duties upon brandy, arrack, rum, ſpirits, 
moval, officers * 2nd ſtrong waters, and for tlie ſaid inland duties of the 
to ſeize a like © tak of the coffee, tca, and cocoa-nuts, remaining in 
quantity of ec the hands or cuſtody of the perſon or perſons from or 
a brandy, «© ow 6f whoſe ſtock the commodities mentioned in ſuch 
J permit or permits as aforeſaid, are thereby authoriſed to 
« be remuved, there ſhall not appear a ſufficient decreaſe 
„to an{wer the :-moval of the commodities mentioned in 
„ ſuch permit or permits as aforeſaid, reſpectively; then, 
and in ſuch caſe, the reſpective perſon or perſons, from 
or out of whofe ſtock the faid commodities men- 
0 « tioned in the ſaid permit or permits ſhall be authoriſed 
to be removed, ſhall forteit and loſe the like quantities of 
« the reſpetive commodities ſo permitted to be removed, 
„% and not removed according to ſuch permiſſion, to be 
„ ſeized and taken by the officers for the ſaid reſpective 
“duties, for his majeſty's uſe, out of the like commodities 
then in the poſſeſſion of the perſon or perſons forfeiting 
e „the fame: provided always, that no perſon or perſons 
removal bur © whatſoever ſhall demand, take, or receive, any permit or 
by direction “ permits from any officer or officers for the ſaid reſpective 
of him from 6 duties, for the removal of any of the ſaid commodities 
whole fiock « from one place to another, without the ſpecial direction 
de te be te. © in writing, of the perſon or perſons, or the known 
moved. „ ſervant or fervants of the perſon or perſons from or 
„ out of whoſe ſtock the faid commodities are to be re- 
Penalty sol. or © moved ; upon pain of forfeiting for every ſuch offence 
imprklonment. « therein the ſum of fifty pounds, or in default of the 
„% payment thereof, ſhall ſuffer impriſonment” for and 
« during the {pace of three months, without bail or main- 


prise. 


* 


Directions re- + Sc. 9. By 23. Geo. 3. c. 70. ſ. 3. 1T Is RECITED, N 
hative to tak- 4 The better to prevent foreign ſpirituous liquors that have f 
211g out per- been illegally imported into this kingdom, from being re— : 
apy wig re- moved from the ſea coafts into the ſtocks of entered dealers 
wel Nen in thoſe commodities, and of others,” it is enacted, That 
5 * no ſeller of or dealer in foreign brandy, arrack, rum, 
„ ſpirits, or ſtrong waters, ſhall be allowed to take out 
| | & more 
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« more than one permit in one and the fame day to any 
« one perſon whatſoever (except as herein-after is excepted ), 
« which permit ſhall be granted for the removal of no more 
« than one Caſk, or other package, containing any fortign 
« ſpirituous liquors of one kind or ſpecies ; and if any 
more than one caſk, or other package, of foreign ſpiri- 
« tnous liquors of one kind or ſpecies at one time, directed 
« to one and the ſame perſon. {or perſons, where there are 
« two or more in joint trade or partnerſhip, except as 
« herein-after is excepted), {hall be found removed or car- 
„ ried, or removing or carrying, from one place in this 
« kingdom to any other place, whether with or without 
« permit, the ſame, together with the veilels and boats, 
« and the horſes and other cattle, and the carriages em- 
« ploycd in removing or carrying the ſame, ſhall be for- 
« feited, and fhall aud may be ſeized by any officer or ot- 
« ficers of exciſe.” Jo. 


+ Se. 10. By 23. Geo. 3. c. 70. ſ. 4. it is provided, 
„ That nothing herein contained ſhall be conſtrued to pre- 
vent any dealer in foreign ſpirituous liquors from takiug 
« out two or more permits, and by virtue thereof ſending 
two or more caiks, or other-packages, containing foreign 
« ſpirituous liquors of the ſaine kind and ſpecies, to the 
“ ſame perſon in the ſame day, fo as each and every ſuch | 
« catk or package reſpectively ſhall be ſeat under different 
« permits, and by different conveyances.“ 


+ Set. 11. By 23. Geo. 3. c. 70. ſ. 5. it is alſo provided, 
“% That nothing herein-before contained ſhall be conſtrued 
% to prevent any ſeller of or dealer in foreign ſpirituons 
„ liquors, from ſending with one and the fame permit, by 
«© one and the ſame conveyance, any number of caſks, witn 
any kind of foreign ſpirituous liquors therein, each 
ſuch caſk then containing ſixty gallons, or upwards, of 
foreign ſpirituous liquors of- one and the ſame kind or 
ſpecies.” 


A A _Þ 
A „„ 


+ Sect. 12. By 29. Geo. 3. C. 70. f. 7. it is enacted, Particular: 5 
« That when any ſeller of or dealer in foreign ſpirituous li- be ſpecited in 
« quors ſhall ſend a requeſt note to any permit writer, re- Feud notes 
« quiring any permit or permits for the removal of any for Peruns, 


foreign ſpirituous liquors from his own ſtock into the 
* ſtock of any other perſon or perſons, every ſuch eller 
„ and dealer ſhall, and he is hereby required and directed 
to ſpecify, in every ſuch requeſt note, as well the quality 
& or kind of foreign ſpirituous liquors, intended to be re- 
% moved with each permit, as alſo the contents of the cafk 

: 60 Th 
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or other package containing the fame, and likewiſe whe- 
ther the ſame is to be removed by land or by water, and 
& by what mode of conveyance the ſaid cafk, bottle, or other 
package reſpeCtively, is intended to be ſent; and if any 
„ {cller of or dealer in foreign ſpirituous liquors ſhall neg- 
„ lect or refuſe to ſpecify, in every fuch requeſt note, 
either the quality of the ſpirituous I:quors intended to 


ebe removed, or the contents of the caik, bottle, or other 


„ package containing the ſame; or by what carriage, or 
« mode of conveyance, the ſame is intended to be ſent, 
* every ſuch requeſt note and notes thall be nul] and void; 
nor thall any permit or permits be granted by any officet 


or permit writer thereon. . 


Commiſſion- 
ers to provide. 
moulds for 
mak ing of pa- 
per to be uſed 
for permits, 
&c, 


+ Seft. 13. 5 23. Geo. 3. © yo. {.8. 1T is RECITED, 
© That whereas, for the better {ſecuring the duties charge- 
able upon cxciſeable commodities, the dealers therein arc, 
by ſcveral ſtatutes now in force, required to take out per- 
mits from the proper officers of excile, certifying that thoſe 
duties have been paid, which permits are to accompany ſuch 
commodities when removing from one part of this kingdom 
to any other patt thereof: and whereas great frauds have been 


committed hy forging permits in 1mitation of thoſe granted 


by ſuch officers, and the penalties already provided to pre- 
vent tuch forgeries are not ſufficient to ſuppreſs {o great an 
evi]: tor the more effectual preventing tuch practices; ſo 
manifeſtly tending to the ruin of the fair trader, and to the 
diminution of ſo material a branch of the revenue of this 
kingdom, it is enaQted, „ That the reſpective commiſ- 

fioners of exciſe in Englan and Scotland {hall provide, or 
& cauſe to be provided, moulds or frames for the making 
e of paper to be uſed for permits, Which paper ſhall have 
« the words exciſe office vilible in the fubſtance of ſuch pa- 
„ per; and ſhall allo provide, or cauſe to be provided, one 
or more plate or plates, engraved with certain marks, 
„ ftamps, and devices, in manner as to them ſha!l ſeem 
„% meet (which marks, ſtamps, and devices on the faid 
e plates, or any of them, may from time to time be varied 
& gr altered in fuch manner, "26d as often as the faid com- 
* miſſioners for the time being reſpectively ſhall think ne- 
6 cellary), for the printing, ſtamping, and marking the 
„ ſaid paper; and all permits from thenceforth to be given 
« or granted, by-the reſpective officers for the ſeveral dus ies 


« of exciſe and inland duties, for the removal of any ex 


„ ciſcable commodity, thaill be printed, ſtamped, and 
« marked by the faid plate or plates on paper ſo made, 
« with the words excije office viſible in the ſubſtance thereof; 
« which ſaid paper ſhall be made, and the ſaid plate or 

% plates 
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« plates ſhall be engraven, by ſuch perſon and perſons re- 
* ſpectively as are now, or Lercatter thall be, appointed by 
« the ſaid commiſſioners of excije, or the major part of 
« them, from time to time, under their reſpective hands 
« and ſcals, for thoſe purpoſes ; and as well the ſaid paper 
„ ſo made, as allo the ſaid plate or plates fo engraved as 
« aforeſaid, ſhall be kept by ſuch officer or ofhcers as thail 
« from time to time be appointed bythe faid commithoners, 
« or the major part of them reſpectively, for keeping the 
« ſame: and the officer or officers to be appointed for 
printing permits, ſhall not print, flamp, or mark any 
<« paper whereon any permit or permits thall be given or 


« granted for the removal of any excticable commodity, 
«K hut on the paper ſo provided as 2torelaid, and hay- 


„ ing the words exci/e office viſible in the ſubllance of 


«6 P 37 
„ ſuch paper. 


Sed. 14. By 23. Geo. 3. c. 70.1.9. it is further en- 
acted, © That if any perſon or perſons whatſoever (not 
being authoriſed by the reſpective commiſſioners of ex- 
« cite in Eugiand and Scotland io to do) ſhall make, or cauſe 


or precur? to be made, or {ſhalt knowingly aid or aſſiſt in 
« the making, or without being authoriſed or appointed as 
* aforeſaid, ſhall knowingly. have in his, her, or their cuſ- 


„ tody or poſſeſſion, without lawful excuſe (the proof 
„ whereof fhall lie on the perſon accuted), any frame, 
« movid, or inſtrument, for the making of paper with 
„ the words exc!/e office viſible in the ſubſtance of ſuch pa- 
„ per; or ſhall make, or cauſe or procure to be made, or 
* knowingly aid or aſſiſt in the making any paper in the 
“ ſubſtance of which the words exc//2 office ſhall be viſible; 
or if any perſon (except as before excepted) ſhall, by any 
Dart, myſtery, or contrivance, cauſe or procure the ſaid 
* words eæciſe office to appear viſible in the fubſtance of 
* any paper whatever ; or if any p<rivn or perſous whatever 
* (not being appointed as aforcſa1d) ſhall engrave, cail, 
cut, or make, or ſhall cauic or procure to be engraven, 
& caſt, cut, or made, any plate or plates, or other thing, 
vith any mark, ſtamp, or device thereon, in imitation ot, 
« or to reſemble any mark, ſtamp, or device made and utcd 
& by the direction of the laid commiſfoners of excile, or tlie 
e major part of them reſpectively, in manner as aforcſaid, 
for the purpole of printing, ſtamping, and marking of the 
% paper to be uſed for a periit or permits, to accompany 
any exciſcable commodity or commodities removing or 
« removed from one part of this Kingdom to any other 
“ part thereof, in purſuance of the difestions of the ſeveral 
„ ſtatutes requiring ſuch permit; every perſon fo offending 
in any of the caſes aforciaid, and being thereof law- 

“ fully 


* 
* 
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512 GRANTAING FRAUDULENT PERMITS. Bk. i. Ct 
„fully convicted, ſhall, for ſuch offence, be deemed and c 

„ adjudged a felon, and ſhall ſuffer death, as in caſes of 66 

«*« felony, without benefit of clergy. " 

«c 

Perſons coun- + Se. 15. By 23. Geo. 3. c. 70. ſ. 10. it is further en- my 
terteiring per- acted, That if any perſon or perſons whatſoever ſhall : 


* x6 *« counterfeit or forge, or cauſe to be counterfeited or 
« forged, any permit for the removal of any exciſeable 
„ commodity from one part of this kingdom to any otlct 
« part thereof, for the removal of which a permit or 
certificate is by any act or acts of parliament now in 
« force required; or if any perſon or perſons ſhall know- 
* ingly or willingly give any falſc or untrue permit, or 
„ ſhall knowingly or willingly accept or receive any falſe 
« or untrue permit with any ſuch exciſeable commo- 
„ dity to be removed or removed as aforeſaid; or if 
any perſon or perſons ſhall fraudulently alter or eraſe 
« any permit, after the ſame {hall have been given or 
“ granted by the proper officer of exciſe; or if any } 
2 + ag or perſons ſhall knowingly or willingly pub- | 
iſh or make uſe of any ſuch permit fo counterfeited, 
ſha!l forfeit “ forged, falſe, untrue, altered, or crafed ; every perſon ſo 
sol. offending ſhall (in lieu of any former penalty), for 
f 8 *« each and every ſuch offence, forfeit and loſe the ſum 
of five hundred pounds; which forfeiture ſhall and 
„ may be proſecuted in any of his majeſty's courts of 
record at Meſimiuſter, or in the court of exchcquer 
„in Scotland. | 


penalty on ex- + Seat, 16. By 23. Geo. 3. c. 70. ſ. 11. it is further 
ciſe oficers enacted, That if any officer of exciſe, or other inland 
. See 0 « duties, ſhali deliver out, or ſuffer to be delivered out, 
"YT, es any paper having the words exciſe office viſible in the 
periy, « ſubſtance thereof, either before or after the ſtamp 
« or mark, ſo to be provided as aforeſaid, thall be 
« printed thereon, or before the fame ihall be filled up, 
« apgrecable to the requeit note brought from any trader, 
% for the purpoſe of having à permit for the removal 
er granting of ſome excifeable commodity; or if any ſuch of- 
falle permits, 4 ficer ſhail knowingly give or grant any falſe or un- 
Kc. ce true permit, or ſhall make any faiſe or untrue entry 
« in the counterpart or counterparts of any permit or 
« permits, by him given or granted for the removal of 
« any excitcable commodity from the ſtock of any dealer 
« therein; or ſhall knowingly and willingly receive or 
„take any exciſcable commodity whatſoever into the 
« ſtock of any ſuch dealer, brought in with any falſe, 
* forged, ox untrue permit, or ihall knowingly permit or 


& ſufter 


. 
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Ch. 48. GRANTING FRAUDULENT PERMITS. 


tc ſuffer the ſame to be done, directly or indireQly, con- 
« trary to the true intent and meaning of the ſeveral ſta- 
« tutes in ſuch caſe made and provided, every ſuch officer 
« ſo offending, being thereof lawfully convicted, ſhall be 
« adjudged guilty of felony, and ſhall be tranſported, in 
« like manner as other felons are directed to be tranſported, 
« by the laws and ſtatutes of this realm, for any time not 
 excceding ſeven years,” 


Vol. I. 5 - CHAP» 
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CHAPTER THE FORTY-EIGHTH 


CONTINUED. 


TRANSPOSING SIAMPS. 


+ Seft. 1. NV 12. Geo. 3. c. 48. f. 1. it is recited, © For 


the more efteQtual prevention of ſeveral frauds, 


whereby bis majcfty's duties on ſtamped velium, parchment, 
and paper, have been very much diminiſhed, the penalties 
thercon pre cr ibed being found inſufficient to deter offenders,” 


it 


(e 


* 
* 


is enacted, That if any perſon or perſons ſhall write or 
engroſs, or cauſe to be written or engroffed, either the 
whole or any part of any writ, mandate, bond, affidavit, 
or other writing, matter, or thing whatſoever, in reſpect 
whereof any duty is or (hall be payable by any act or acts 
made, or to be made, in that behalf, on the whole, or 
any part of any piece of vellum, parchment, or paper 
whereon there thall have been before written any other 
writ, bond, mandate, affidavit, or other matter or thing, 


in reſpect whereof any duty was or ſhall be payable as 


aforcſaid, before luch velium, parchment, or paper ſhal! 
have been again marked or ſtamped, according to the 
ſaid acts; or ſhall fraudulently eraſe or ſcrape out, or 
cauſe to be eralcd or ſcraped out, the name or names of 
anv perſon or pertons, or any ſum, date, or other thing, 
written in fuch writ, mandate, affidavit, bond, or other 
writing, matter, or thing, as aforeſaid ; or fraudulently 
cut, tear, or get off any mark or itamp, in reſpe& where- 
of, or whereby, any duties are or ſhall be payable, or 
denoted to be paid or payable as aforeſaid, from any piece 
of vellum, parchinent, paper, playing cards, outhde 
paper of any parce! or pack of playing cards, or any part 
thorcot. with intent to ule fuch ſtamp or mark for any 
other writing, matter, or thing, in reſpect whereot any 
ſuch duty 13 or hall be payable, or denoted to be paid or 
payable as aforcjaid; then fo often, and in every ſuch 
calc, every perſon ſo offending in any of the particulars 


. bcforementioned, and every perſon knowingly and wil— 


tully aiding, abetting, or afbſting any perſon or perſons 
to commit any ſuch offence or offences as aforeſaid, ſhall 
be deenied and contlrued to be guilty of felony, and be- 
ing thetcot convicted by due courſe of law, thall be trant- 

pe ported 
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Ch. 48. TRANSPOSING STAMPS. 


« ported to ſome of his majeſty's plantations beyond the 
« ſeas, for a term not exceeding ſeven years, according to 
« the laws in force for the tranſportation of felons : 


+ Se. 2 And by 12. Geo. 3. e. 48. . 13. © If any 
„ ſuch perſon or perſons fo convicted or tranſported ſhall 
voluntarily eſcape or break priſon, or return from 
* tranſportation before the expiration of the time for which 
<< he, ſhe, or they ſhall be ſo tranſported as aforeſaid, ſuch 
„ perſon or perſons, being thereof lawfully convicted, ſhall 
« ſuffer death as a felon, without benefit of clergy, and ſhall 
ebe tried for ſuch felony in the county where he, ſhe, or 


« they ſhall be apprehended.” 


+ Se. 3. By 12. Geo. 3. Cc. 48. ſ. 2. it is further enacted, 
„That if any perſon or perſons ſhall commit any of the 
offences aforeſaid, and afterwards, being out of priſon, 
„ diſcover one or more perſons who ſhall, ſince that time, 
« have committed any of the offences aforeſaid, fo as ſuch 
« perſon or perſons diſcovered thall be convicted of ſuch 
* offence or offences, he, ſhe, or they, ſo diſcovering, 
„ ſhall have and be intitled to his majeſty's gracious par- 
don for all ſuch offences by him or her committed at any 
time or times before ſuch diſcovery made.“ 


815 


+ Se&. 4. It ſeems doubtful, whether if a perſon take Rex v Ficid, 
ſome of the ſtamps from one writ and fix them to another Caics Cro. 
writ of the ſame kind, and then ſell it for the purpoſe of its L, 286. 


being uſed by ſuch perſon as might purchaſe it from his 
vendee, he is within the penaltirs of the above ſtatute, _ 


— 
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CHAPTER THE FORT V- NINTIH. 


— 


OF 


FRAUDULENT BANKRUPTCY. 


O FFENCES againſt public trade, created by Natute, 


are, | | 
1. Fraudulent bankruptcy. 
2, Fraudulent inſolvency. 
3. Slaughtering cattle without licence. 


+ Sea. 1. By 5. Geo. 2. c. 30. ſ. 1. 1T 1s RECITED, Bankrupts 
„% That bankrupts have not only refuſed to ſurrender them- not ſurren- 
ſelves to the commiſſioners, and to diſcover and deliver up — —— 
their eſtate and effects to the ſaid commiſſioners for the be- I notiee, 
nefit of their creditors, but have carried away and concealed 
the ſame in ſuch manner, that the ſaid commiſſioners have 
not been able to ſeize the ſame, to the manifeſt wrong 
and injury of their creditors, and to the great diſcourage- 
ment of trade: AND ENACTED, © That if any perſon or 
« perſons, who ſhall become bankrupt, and againſt whom 
« a commiſſion of bankrupt under the great ſeal of Great 
« Britain hath been awarded and iſſued out, whereupon the 
« perſon or perſons againſt whom ſuch commiſſion hath 
« iſſued or ſhall iſſue, have or hath been or ſhall be declared 
% bankrupt or bankrupts, ſhall not within forty-two days 
« after notice thereof in writing, to be left at the uſual place 
« of abode af ſuch perſon or perſons, or perſonal notice, 

« in caſe ſuch perſon or perſons be then in priſon, and 
*« notice given in the London Gazette, that ſuch commiſſion 
or commiſſions is, are, or have been iſſued, and of the 
te time and place of a meeting of the commiſhoners therein 
* named, or the major part of them, ſurrender him, her, or 
“ themſelves to the ſaid commiſſioners named in the ſaid 
« commiſſion, or the major part of them, and ſign or ſub- 
& ſcribe ſuch ſurrender, and ſubmit to be examined from 
time to time upon oath, or, being of the people called 


% quakers, upon the ſolemn affirmation by law appointed 
8 1 „ for 8 
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for ſuch people, by and before ſuch commiſſioners, or the 
major part of them, by ſuch commiſhon authorized, and 
in all things conform to the ſeveral ſtatutes already made 
and now jn force concerning bankrupts; and alſo upon 
ſuch his, her, or their examination fully and truly dif- 
cloſe and diſcover all his, her, or their effects and eſtate 
real and perſonal, and how and in what manner, to whom 
and upon what conſideration, and at what time or times, 
lie, ſhe, or they have or hath diſpoſed of, aſſigned or 
transferred any of his, her, or their goods, wares, mer- 
chandizes, monies, or other eſtate and effects (and all 
books, papers, and writings relating thereunto) of which 
he, ſhe, or they was or were poſſeſſed, or in or to which 
he, ſhe, or they was or were any ways intereſted or in- 


titled, or which any perſon or perſons had, or hath or 


have had in truſt for him, her, or them, or for his, her, 
or their uſe, at any time before or after the iſſuing of the 
ſaid commiſſion, or whereby ſuch perſon or pertons, or 
his, her, or their family or families, hath or have, or may 
have or expect any profit, poſſibility of profit, benefit or 
advantage whatſoever, except only ſuch part of his, her, 
or their eſtate and effects as ſhall have been really and 
bona fide before fold or diſpoſed of in the way of his, her, 
or their trade and dealings; and except ſuch ſums of mo- 
ney as ſhall have been laid out in the ordinary expence of 
his, her, or their family or families; and alio upon ſuch 
examination deliver up vnto the ſaid commiffioners hy 
the {11d commiſſion authorized, or the major part of them, 
all ſuch part of his, her, or their the ſaid bankrupts 
goods, wares, merchandizes, money, eſtate, and effects, 
and all books, papers, and writings, relating thereunto, 
as at the time of ſuch examination thall be in his, her, or 
their poſſeſſion, cuſtody, or power (his, her, or their ne- 
ceſſary wearing apparel, and the neceflary wearing apparel 
of the wife and children of ſuch bankrupt only excepted); 
then he, the, or they, the faid bankrupt or-bankrupts, in 
cate of any default and wiltul omifhon in not ſurrendering 
and fubmitting to be examined as aforeſaid, or in caſe he, 
the, or thev thall remove, conceal, or embezzle any part 


of fuch his, her, or their eſtate real or perfonal, to the 
value of twenty pounds, or any books of account, papers 


or veritings relating thereto, with an intent to defraud his, 
her, or their creditors (and being thereof lawfully con- 


victed by judgment or 1fcr:;nation), ſhall be deemed and 
adjudged to be guilty of felony, and mall ſuffer as felons 


. <> ? 
without benefit of clergy, or the benefit of any ſtatute 


made in relation to felons; and in ſuch caſes ſuch felons 
goods and eſtate ſhall go and be divided among the cred:- 
tors ſecking rchiet under ſuch commiſſion ; any aw, 
| . „ uſage, 
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« uſage, or cuſtom to the contrary thereof in any wiſe 
„ notwithſtanding.” 


+ Set. 2. By 5. Geo. 2. c. 30. ſ. 2. it is provided,“ That Number od 
« the ſaid commiſſioners, authorized as aforeſaid, ſhall ap- I'mita*ton of 
„ point within the ſaid forty two days fo appointed as Arte 
« aforeſaid for the bankrupt to ſurrender and conform as 
« aforefaid, not leſs than three ſeveral meetings for the pur- 
« poſes aforeſaid, the laſt of which ſhall be on the forty- 
« ſecond day hereby limited for ſuch bankrupt's appearance; 
except on commiſſions already iſſucd ſince the tourteenth 
« day of May, one thouſand ſeven hundred and twenty-nine, 
« where the perſon or perſons againſt whom ſuch com- 
« miſhon iſſued bas or have before ſurrendered and fub- 
« mitted to be examined; in which caſe the fatd commil\- 
„ fſioners authorized as aforeſaid, ſhall appoint only one ſit- 
« ting more for the purpoſes atorefaid, unleſs the affignee 
* or aſſignees of the eſtate of ſuch bankrupt ſhall think 
« more ſittings neceſſary, and deſire the ſame, and three 
% weeks notice at leaſt ſhall be given in the Landon Gazette 
of the time and place of ſuch meetings.“ 


+ Sect. 3. By 5. Geo. 2. c. 30. ſ. 3. it is alſo provided, L rd Chan- 
« That it thall and may be lawful to and for the lord chan- ccilor may 
e cellor or lord keeper, or commiſſioners for the cuſtody of Snlarge the 
« the great ſeal of Great Britain for the time being, to en- ung for fure 

regs: 6 * - rendering. 
large the time for ſuch perſon or perions ſurrendering 
„him, her, or themſelves, and diſcloſing and diſcovering 
his, her, or their eſtate and effects as atoreſaid, as the faid 
lord chancellor, lord keeper, or ſach commiſſioners ſhall 
think fit, not exceeding fifty days, to be computed from 
„the end of the ſaid forty-two davs, fo as ſuch order for 
* enlarging the time be made by the ſaid lord chancellor, 
lord keeper, or ſuch commiilioners, fix days at leaſt before 
« the time on which ſuch perſon or perſons was or were o 
* to ſurrender him, her, or theniſelves, and. make ſuch dit- 


* covery as aforeſaid.” 


* 


+ Sea. 4. It ſeems to be clearly agreed, that a bankrupt's ,, peer Wms. 
wife cannot be examined on the part of the prolecuuon on 610. 
an indictment tor this offence. 


+ Se. 5. It ſeems alſo, that if between the opening of pL harte 
the cammiſſion and the time appointed for the bankrupt's Lingacd, 
ſurrender, the commiſſioners, on the examination o! wit- 1. Ack. 2,0, 
neſſes, have reaſon to believe that he is ſecreting hi -iretts, 
they may, after his refufal to attend their fammons to ſar— 
render, immediately certify the fact to a judge of ihe ing's 

| 14 bench, 


1 Or FRAUDULENT BANKRUPTCY. Bk. I. 


bench, who may grant his warrant for apprehending the 
bankrupt, and committing him to Newgate, 


8. Mod. 309. 1 Set. 6. It is clear, however, that a bankrupt examined 


fore the commiſſioners is not bound to anſwer any thing 
which tends to accuſe himtelf. 


Cooke BL. + Seck. 7. It is agreed, that the court of chancery will not 
x. Salk. 348. lend its aid to a proſecution on this ſtatute, by ordering the 
2. Bl. Rep. clerk under the commiſſion to attend the trial and producs 


1144 
2, Stra, $80, the proceedings. 
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CHAPTER THE FORTY-NINTH 


CONTINUED. 


O F 


FRAUDULENT INSOLVENCY. 


Y 28. Geo. 2. c. 13. ſ. 39. IT 18 RECITED, © That Creditor may 
ſeveral perſons who are priſoners for debt chooſe rather compel à pri- 
to continue in priſon, and ſpend their ſubſtance there, ſoner to deli- 
than diſcover and deliver up to their creditors their eſtates 0 1 
or effects, in order to the ſatisfaction of their juſt debts: ee 
AND THEREFORE ENACTED, *© That it ſhall and may be effects. 
&« lawful to or for any one or more of the creditors of any 
« priſoner, upon twenty days notice in writing to be 
given to ſuch priſoner, and the perſon in whoſe cuſtody 
„he or ſhe is, to require the ſheriff or ſheriffs, gaoler or 
* gaolers, or keeper of the priſon wherein ſuch priſoner 
is detained,” to bring ſuch priſoner before the juſtices, 
at their next general or quarter ſeſſions of the peace, or 
« any adjournment thereof, for the reſpective county, 
* riding, diviſion, city, town, or liberty, together with 
« copy or copies of the cauſe or cauſes of his or her 
“ detainer ; and ſuch priſoner, coming before ſuch juſ- 
* tices, at their ſaid general or quarter ſeſſions held as 
aforeſaid, ſhall, at the defire of any one or more of his 
„or her creditors, at whoſe ſuit he or ſhe appears to be 
* detained, be obliged to deliver in upon oath, and ſub- 
& ſcribe the like ſchedule of his or her eſtate or effects, to 
be veſted, aſſigned, and equally divided, for the benefit 
of his or her creditors, in like manner as perſons defiring 
sto take the benefit of this act are required to do, ſubject 


* 
** 


a 
A 


to the ſame penalty of being adjudged a felon, and ſuf- 


e fering as ſuch, without benefit of clergy, on conviction 

of wilful perjury therein, as the ſaid other priſoners 

are hereby ſubjected to; and ſhall, upon ſuch diſcovery, priſoner ma 

to the ſatisfaction of the ſaid juſtices, in their ſaid ge- kinguifcorery 
4“ neral or quarter ſeſſions held as aforeſaid, or the major to be = 5 


A a 
Lad A 


part of them, be diſcharged and ſet at liberty, in the charge 
« fame manner, and with the ſame benefit of making uſe 


* of their diſcharge, as is hereby provided for priſoners 
| | e {ecking 


* 
on 
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ſeeking their diſcharge under this act; and if any ſuch 
priſoners, fo brought up as atoreſaid, tha'l neglect or 
refule to deliver in and ſubſcribe ſuch {ſchedule within 


forty days, he, ſhe, or they, ſo neglecting or refuſing, 


ſhall, upon conviction thereof, be adjudged guilty of 
felony, and ſhall ſuffer death as 2 


of clergy 


59 
. 


2 


felon, without benefit 
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8 BY 26. Geo. 3. c. 71. ſ. 1. in order to prevent the trade Every perſon 
2- of boiling horſe fleſh, &c. from facilitating the practice keeping a 

of ſtealing cattle, it is enacted, ** That no perſon or per- a 
« fons ſhall keep or uſe any houſe or place for the purpole „t A' licence. 
„% of flaughtering or killing any horſe, mare, gelding, colt, «c. : 
« filly, aſs, mule, bull, ox, cow. heifer, calf, ſheep, heg, 

« goat, or other cattle, which thall not be killed for butchers 

« meat, without firſt taking out a licence for that purpoſe, 

« at the general quarter ſeſſions held for the county, riding, 

© city, town, diſtrict, diviſion, or liberty, wherein ſuch 

« ſlaughtering houte or place ſhall he fituate ; and the juſ- 

{© tices of the peace, at their general quarter-ſeſhons afſ- 
ſembled, are hereby authoriſed and impowered to grant 

„ ſuch licences as aforeſaid, upon a certificate, under the 

« hands and ſcals of the miniſter and churchwardens, or 

“ gverſcers, or of the miniſter and two or more ſubſtantial 

© houſeholders of the pariſh wherein the perſon or perſons 
applying for ſuch licence thall dwell, that tuch perſon or 

*« pertons is or are fit and proper to be truſted with the ma- 

© nagement and carrying on ſuch buſineſs as atorefaid : 

« Provided always, That in caſe of the death of any perſon 

to whom ſuch licence as atoreſaid ſhall be granted, it ſhall 

and may be lawful for the widow, or pertonat repreſen- 

«© tative of ſuch perſon fo dying, to carry on the ſaid buſi- 

© ncis until the then next enfuing general quarter={eſhons 

„of the peace.“ | 


+ Se, 2. By 26. Geo. 3. c. 71. ſ. 2. it is further enacted, Juſtices to 
© "hat every ſuch licence ſhall be ſigned by the juſtices of r 
the peace aſſembled at ſuch general quarter-ſeſſions, or by be entered, &c. 
* the major part of them ; and a copy of every ſuch licence 
„all be entered ju a hook to be kept for that purpoſe by 
„ the clerk of the peace of the county wherein the ſame 
„ {hall be fo granted as aforeſald; and that all and every 
8 | « pcrion 
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. «© perſon and perſons ſhall have liberty, at all times (Sunday; 
« excepted), between the hours of ten and twelve of the 
clock in the forenoon, to ſearch the office of ſuch clerk 
of the peace wherein any ſuch copy ſhall be entered or 
« kept, and to make an extract or extracts from the ſame, 
& paying for every ſuch ſearch the ſum of fix-pence; and 
Perſons li- © all and every perſon and perſons ſo licenſed as aforeſaid 
cenſed roaf. © ſhall caufe to be painted or affixed, over the door or gate 
tix to their 44 of the houſe or place where he, ſhe, or they ſhall carry on 
. _ the ſaid buſineſs, in large legible characters, his, her, and 
mentioned, © their name and names, with the words, ** Licenſed for 
„ flaughtering horſes; purſuant io an att paſſed in the twenty: 

& ſixth year of his majeſiy King George the Third.“ 


Previous no- + Se. 3. By 26. Geo. 3. c. 71. ſ. 3. it is further enacted, 
tice to be ſent, «© That every occupier and occupiers of every ſuch licenſed 
, ren; ay «© flaughtering-houſe or place ſhall, fix hours previous ta 
ended to be © the ſlaughtering or killing of any horſe, mare, gelding, 
aughtered, „“ colt, filly, aſs, mule, bull, ox, cow, heifer, calf, ſheep, 
to the inſpec- “ hog, goat, or other cattle, which ſhall not be killed for 
ior, who1510 cc tlie purpoſe of butchers meat, and previous to the flaying 
a Hope x" & any ſuch horſe, mare, gelding, colt, filly, aſs, mule, bull, 
beats. © ox, cow, heifer, calf, ſheep, hog, goat, or other cattle, 
| © brought dead to ſuch ſlaughtering-houſe or other place, 
give natice in writing to a perſon to be appointed in man- 
ner herein- after mentioned, as inſpector, to the intent 
that ſuch inſpector may, upon ſuch notice as aforeſaid, 
i« and before any ſuch horſe, mare, gelding, colt, filly, aſs, 
« mule, bull, ox, cow, heifer, calf, ſheep, hog, goat, or 
« other cattle, ſhall be ſlaughtered, killed, or flayed, take 
an exact account and deſcription of the height, age (as 
near as may be), colour, and particular marks of every 
& horſe, marc, gelding, foal or filly, aſs or mule, brought 
alive for the purpoſe of being ſlaughtered or killed, or 
brought dead as aforeſaid, and of the colour and particular 
« marks of every cow, bull, heiter, ox, calf, ſheep, hog, 
«© goat, or other cattle, brought alive or dead for either of 
the purpoles afareſaid ; and no ſuch horſe, mare, gelding, 
% foal or filly, aſs, mule, ox, bull, cow or heifer, calf, 
« ſheep, hog, goat, or other cattle, ſhall be flaughtered, 


Ly 
1 
= 


„Killed, or flayed, but between the hours of eight of the 1 « 
Time of „ clock in the morning and four of the clock in the even- 14 
Reughterivng, ing, during the months of October, November, December, 13 
on & Tannary, February, and March ; and between the hours of 16 


fix of the clock in the morning and eight of the clock 
« in the evening, during the months of April, May, June, 
U Aug uli, and September, in every year,” 


"AY 
K E J. 5 
. 8 
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+ Set. 4. By 26. Geo. 3. c. 71. ſ. 4. it is further enacted, Account to be 


« That every perſon ſo licenſed as aforeſaid ſhall, at the pt.) __ 
OWNncrs 0 


ec time any horſe, mare, or gelding, colt, filly, als, or mule, ſlaughtering— 


«© or any ox, bull, cow, heifer, calf, ſheep, hog, goat, or houfes, of the 
« any other cattle, ſhall be brought for the purpoſe of owners of the 
« ſlaughtering, killing, or laying; make, or cauſe to be cattlebrought, 
e made, an entry in a book, to be kept for that purpoſe, &c- 

4 in a fair legible hand, of the name and names, place and 

« places of abode, profeſſion and profeſſions of the owner 

« or owners thereof, and alſo of the perſon and perſons 

« who ſhall bring the ſame to be ſlaughtered, killed, or 

« flayed, and the reaſon or reafons why the ſame is brought 

« to be ſlaughtered, killed, or flayed, which reaſon and 

« reaſons the perſon or perſons bringing the ſame is and are 

« hereby required to declare to ſuch perſon or perſons ſo 

« licenſed as aforeſaid ; which book ſhall at all times be 

« open for the peruſal and examination of the inſpector 

« and inſpectors to be appointed under this at; and all 

« and every ſuch licenſed perſon and perſons ſhall at all 

6 times attend with, and produce ſuch book before any 

« one juſtice of the peace for the county, city, liberty, or 

« place, where ſuch licenſed ſlaughtering-houſe or place 

„ ſhall be fituate, when required by warrant or order under 

the hand and ſeal of ſuch juſtice of the peace ſo to do, 

« and ſhall likewiſe produce the ſame at every general quar- 

« ter- ſeſſions of the peace which ſhall be held in and for 


** the ſaid county.” 


+ Se. 5. By 26. Geo. 3. c. 71. ſ. 5. it is further enacted, Veſiry to ap- 
© That ſuch of the pariſhioners as by law are intitled to point in- 
« meet in veſtry for the purpoſe of chooſing pariſh-officers, {p*<tors- 
* ſhall, in every pariſh wherein any ſuch ſlaughtering-houſe 
e or place ſhall be fituated, annually, or oftener, as occaſion 
« may requite, appoint one or more proper perſon or 
«© perſons to be an inſpector or inſpectors to inſpect every 
« ſuch ſlaughtering-houſe and place as aforeſaid, to whom 
e all and every occupier and occupters, perſon and perſons, 
carrying on ſuch buſineſs as aforeſaid, ſhall, fix hours 
previous to his, her, or their flaughtering, killing, or 
« flaying any ſuch horſe, mare, gelding, colt, filly, aſs, 

* mule, bull, ox, cow, heifer, calf, ſheep, hog, goat, or 

e other cattle, give notice in writing of his, her, or their 
intention ſo to do; and ſuch inſpector or inſpectors ſhall, InſpcReor's 
in perſon, or by his or their ſervant or ſervants, attend duty. 
at the ſlaughtering-houſe or place of the perſon or perſons 

* ſo giving ſuch notice, and there take ſuch account and 

e deſcription as herein- before directed; and every ſuch in- 

«« ſ{peCtor ſhall, and is hereby required to keep a book or 


* books, and therein to make an entry of every ſuch ac- 


„count 
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& count and deſcription ; and every ſuch occupier or perſon 
% carrying on ſuch buſineſs as aforeſaid, ſhall, for every ſuch 
<« entry, pay to ſuch inſpector ſixpence ; and all and every 
« perſon and perſons defiring to inſpect ſuch book or books 
«« ſhall have acceſs to the ſame at all times, between the 
* hours of eight of the clock in the morning and five in the 
„evening, during the months of Odlober, November, Decem— 
« ber, Fanuary, February, and March, and between the hours 
of fix of the clock in the morning and eight in the eve- 
« ning, during the months of April, May, June, Fu, 
« Aupu/t, and September, in every year, paying to ſuch in- 
« ſpector, for every ſuch ſearch, the ſum of ſix-pence, and 
« no more; and every ſuch inſpector, ſo appointed as afore- 
« ſaid, ſhall cauſe to be painted or affixed over the door of 


« the houſe where he reſides, his name, and the words, 


Inſpector of houſes and places for ſlaughtering horſes; and in 
„ caſe ſuch inſpector or inſpectors ſhall, upon examination 
of any horfe, mare, gelding, colt, filly, aſs, mule, bull, 
* ox, cow, heifer, calf, ſheep, hog, goat, or other cattle, 
« intended to he ſlaughtered or killed, have reaſon to believe, 
& or be of opinion, that ſuch horſe, mare, gelding, colt, 
* filly, aſs, mule, bull, ox, cow, heifer, calf, ſheep, hog, 
„ goat, or other cattle, is or are free from diſcaſe, and in a 
« ſound and ſerviceable ſtate, or that the ſame has been 
« ſtolen, or unlawfully come by, he or they ſhall have 
„ power, and is and are hereby anthoriſed and required to 
„ prohibit the ſlaughtering or killing of any ſuch horſe, 
« mare, gelding, colt, filly, aſs, mule, bull, ox, cow, heifer, 
„ calf, ſheep, hog, goat, or other cattle, for any time not 
« exceeding the {pace of eight days; and in the mean time 
« ſhall, and is and are hereby directed and required to cauſe 
« an advertiſement or advertiſements to be inſerted in the 
« Daily Advertiſer, or ſome public newſpaper circulated in 
« the county where ſuch flaughter-houſe or place ſhall be 
« fituated, twice or oftener, unleſs the owner or owners of 
« ſuch horſe, mare, gelding, colt, filly, aſs, mule, bull, ox, 
«© cow, heiſer, calt, ſheep, hog, goat, or other cattle, ſhall 
«« fooner claim the ſame, to certify under his, her, or their 
hand or hands to, or otherwiſe ſatisfactorily inform the 
4 ſaid inſpector or infpectors, that he, ſhe, or they ſent or 
« delivered, or cauſed the ſaid horfe, mare, gelding, colt, 
& filly, aſs, mule, bull, ox, cow, heifer, calf, ſheep, hog, goat, 
« gr other ſuch cattle, to be delivered to the ſaid perſon or 
« perſons ſo licenfed, for the purpoſe of being ſlaughtered 
«© or killed, the expence of inſerting fuch advertifement or 
« advertiſements as aforeſaid, to be paid by the occupier or 
„ occupiers of ſuch flaughtering-houſe or place to ſuch 
« in{petor or inſpectors; and in caſe ſuch occupier or 


„ occupiers of ſuch flaughtering-houſe or place ſhall refuſe, 
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« to defray or pay the ſame, and ſhall be thereof convided 
on the oath of any ſuch inſpeQor as aforeſaid before any 


one juſtice of the peace for the county or diſtrict wherein 


« ſuch ſlaughtering-houſe or place thall be fituared, he, the, 
« or they, ſhall forteit double the amount of the charge of 
« {ſuch advertiſement or advertiſements, to be raiſed by dif- 
6 treſs and fale of the goods and chattels of ſuch offender 
© or offenders, by warrant under the hand and ſeal of any 
« {uch juſtice as aforeſaid.” 


+ Sec. 6. By 26. Geo. 3. c. 71. ſ. 6. it is further enacted; Iuſpectors 


« "That it ſhall and may be lawful to and for every in ſpector 3 _— 
4g (ring 


« fo appointed as aforeſaid, at all times, in the day or night, , at 441 


« but if in the night, then in the preſence of a conſtable, jinus, 
* to go to, enter into, and inſpect, any houſe or place kept 
« for ſlaughtering or killing horſes by any perſon or per- 
« ſons licenſed as aforeſaid; and alſo any ſtable, building, 
&« ſhed, yard, or place belonging thereto, and then and there 
ce to examine, ſearch tor, and lee if any horſe, mare, gelding, 
& foal, filly, aſs, or mule, bull, cow, ox, heifer, calf, ſheep, 
{© hog, goat, or other cattle, is or are depoſited or have been 
“ brought there, and to take an account thereof; and all 
„ and every perſon and perfons, to licenſed as aforeſaid, 
„ having, keeping, or uſing any ſuch houſe or place for 
« flanghtering horſes, ſhall, and is and are hereby directed 
« and required to permit and ſuffer any ſuch inſpector as 
« aforeſaid, at all times in the day and night, but if in the 
& night, then in the preſence of a conſtable, to enter into 
« and inſpect ſuch houſe or place, and alſo any ſtable, 
« building, ſhed, yard, or premiſes belonging thereto, and 
© freely to examine, ſearch for, and ſee any horſe, mare, 
„e gelding, foal, filly, aſs, or male, bull, cow, ox, heiter, 
« calf, ſheep, hog, goat, or other cattle, then and there 
* being, and to take ſuch account as herein- before directed.“ 


+ Se. 7. By 26. Geo. 3. c. 71. ſ. 7. it is further enacted, Perſons brings 
« That in caſe any perſon or perſons who ihall offer to ing cattic te- 
„ ſale, or ſhall bring any horſe, mare, gelding, foal, filly, 1 
« aſs, mule, bull, cow, ox, heifer, calf, theep, hog, goat, themfelves, 
« or other cattle, to any perſon or perſons keeping ſuch &c. may be 
„% flaughtering houſe or place as aforeiaid, to be ſlaughtered carried be- 
c or killed, or, being dead, to be flayed or ſkinned, ſhall not dre à Juttice. 
„be able, or ſhall refuſe to give a ſatisfactory account of 
„ himſelf, herielt, or themſelves, or of the means by which 
e the ſame came into his, her, or their poſſeſſion; or if 
there ſhall be any reaſon to ſuſpect that ſuch horſe, mare, 
gelding, foal, filly, als, mule, bull, cow, ox, heifer, calf, 
„ theep, hog, goat, or other cattle, is or are ſtolen, or other- 
« wiſe unlawfully obtained, gt ſhall and may be lawful for 
Lee 


* 
* 


Juſtices may 
commit ſuf- 
pected per- 
tons, 


Perfors 
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FELONY, 


Or. SLAUGHTERING CATTLE. Bk. f. 


the perſon or perſons keeping ſuch flaughtering-houſe or 
place as aforeſaid, to whom the ſame ſhall be brought or 


offered to ſale, and for his, her, or their {ervants, agents, 


or aſſiſtants, and alto for the faid inſpector or inſpectors, 
or his or their ſervant or ſervants as aforeſaid, to ſeize 
and detain ſuch perſon or perſons, and alſo every ſuch 
horſe, mare, gelding, foal, filly, aſs, mule, bull, cow, ox, 
heifer, calf, theep, hog, goat, or other cattle, ſo brought 
or offered to ſale as aforeſaid, and to deliver ſuch perſon 
or perſons, as ſoon as conveniently may be, into the cuſ- 
tody of a conſtable or other peace-othcer, who ſhall, and 
is hereby required immediately to convey ſuch perſon or 
perſons before a juſtice of the peace for the county, riding, 
diviſion, city, liberty, or place, where the offence {ſhall be 
committed; and if ſuch juſtice ſhall, upon examination 
and enquiry, have cauſe to ſuſpect that ſuch horſe, mare, 
gelding, foal, filly, aſs, mule, bull, cow, ox, heifer, calf, 
theep, hog, goat, or other cattle, 1s or are ſtolen or un- 
lawfully obtained, it ſhall and may be lawful for ſuch 
juſtice to commit ſuch perſon or perſons into ſafe cuſ- 
tody, for any time not exceeding the ſpace of fix days, 
in order to be further examined; and if upon either of 
the ſaid examinations, ſuch juſtice ſhall be ſatisfied, or 
have reaſon to believe, that ſuch horſe, mare, gelding, 
foal, filly, aſs, mule, bull, cow, ox, heifer, calf, ſheep, hog, 
goat, or other cattle, is or are ſtolen, or illegally obtained, 
the ſaid juſtice is hereby authorifed and required to com- 
mit the perſon or perſons, ſo bringing or offering the 
ſame to fale, to the common gaol or houſe of correction 
of the county, riding, diviſion, city, liberty, or place, 
wherein the offence thall be committed, there to be dealt 
with according to law.“ 


+ Se. 8. By 26. Geo. 3. c. 71. . 8. it is further enadted, 
That if any perſon or perſons, keeping or uſing any ſuch 


flaughtering-houſe or place as aforeſaid, ſhall ſlaughter 
any horſe, mare, or gelding, foal or filly, aſs or mule, 


or any bull, cow, heifer, ox, calf, ſheep, hog, goat, or 
other cattle, for any other purpoſe than for butchers 
meat, or ſhall flay any horſe, mare, gelding, foal, filly, 
als, mule, bull, cow, heifer, ox, calf, ſheep, hog, goat, or 


other cattle, brought dead to ſuch ſlaughtering-houte ot 


other place, without taking out ſuch licence, or without 
giving ſuch notice as aforeſaid, or ſhall ſlaughter, kill, or 
Hay the ſame, at any time or times other than and except 
within the hours herein-before limited, or ſhall not delay 
ſlaughtering or killing the ſame, according to the direction 
of tuch inſpeRor ſo authoriſed to. prohibit the ſame as 


aforeſaid, ſuch perſon or perſons ſo offending in either 
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of the ſaid cafes, being thereof convicted, ſhall be ad- 
judged, deemed, and taken to be guilty of felony, and 
hall be puniſhed by tine and impriſonment, and ſuch 
corporal puniſhment, by public or private whipping, or 
thall be tran{ported beyond the ſeas for any time not ex- 
ceeding ſeven years, as the court before vom ſuch 
offender or offenders ſhall be tried and convicted ſhall 


direct.“ 
+ Set?. 9. By 26. Geo. 3. C. 71. ſ. 9. IT is RECITED, 


ing-houſes and places as aforeſaid, have, in order to prevent 
enquiry and detection, made a practice of throwing the 
hides of horſes and other cattle into Lme-pits, or otherwiſe meanorsg 
immerſing in or rubbing the jame with lime, or ſome other 
corroſive matter: AND ENACTED. ** That if any perſon 
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or perſons, keeping or uſing any ſuch ſlaughtering-houſe 
or place as atoretaid, thall throw into any lime-pit or 
lime-pits, or otherwiſe immerſe in lime, or any preparation 
thereof, or rub therewith, or with any other corrofive 
matter, or deſtroy or bury the hide or hides, ſkin or 
ſkins, of any horſe, mare, gelding, colt, filly, aſs, mule, 
bull, ox, cow, heifer, calf, theev hog, goat, or other 
cattle, by him, her, or them ſlaughtered, killed, or flayed, 
or ſhall be guilty of any offence againſt this act, for 
which no puniſhment or penalty is exprelsly provided or 
declared, ſuch perſon or perſons, being convicted thereof, 
{hall be adjudged, deemed, and taken to be guilty of a 
miſdemeanor, and ſhall be puniſhed by fine and impri- 
ſonment, and ſuch corporal puniſhment, by public or 
private whipping, as the court before whom ſuch of- 


fender or offenders ſhall be tried and convicted ſhall 


direct.” 


$29 


Perſons de- 
royi:g hides, 
C. to be 


deemed guilty 


of miide- 


+ Se. 10. By 26. Geo. 3. e. 71. ſ. 10. it is further Perſons ma- 
enacted, * That if any perſon or perſons, fo licenſed as king fal e en- 
„ aforeſaid, ſhall make or cauſe to be made any falſe entry 


in any ſuch book by him, her, or them to be kept as 
aforeſaid, of any matter or matters, thing or things, 10 
required by him, her, or them to be made in ſuch book 
as aforeſaid, he, ſhe, or they, being convicted thereof, 
upon the oath of two credible witneiſes, before any one 
juſtice of the peace for the county, riding, franchiſe, or 
diſtrict wherein ſuch ſlaughtering-houle or place ſhall be 
ſituated (whic!: faid oath :e ſaid juſtice is hereby autho- 
riled and required to adminiſter), hall, for every ſuch 
offence, forfeit any ſum not excecding twenty pounds, 
nor leſs than ten pounds, t be levied by dittiefs and ſale 
of the goods and chattels of fuch offender cr offenders, 
Vor, I. Mm | * by 


tries, liable 
to penalty &C, 
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„by warrant under the hand and ſeal of ſach juſtice (the 

„ jurplus ariſing from ſuch diftreſs and ſale, after the de- 

% duction of the charges thereof, to be reftored), one moiety 

<« thereof to be paid to the informer, and the other moiety 

e thereof to be forthwith paid or tranſmitted, by the ſaid 

0 <« juſtice, to the overſeers of the poor, or one of them, for 
„ the vic of the poor of the pariſh wherein ſuch offender 


a% %SSS%S%0S%SV0S0%0036ö6—0˙—t1ſ1rrf 


* or offenders ſhall reſide; and in cafe ſuch offender or 3 
offenders {hall not have eſſects to the amount of the ſaid 2 
« penalty, 1t ſhall be lawful for ſuch juſtice, after ſale and ; 
© application as aforeſaid of ſuch effects as ſhall be found, E 
to commit him, her, or them to the houſe of correction, Y 
*« there to be confined to hard labour for any time not ex- N 
«« ceeding three months, nor leſs than one month.“ A 


Inſpattor's + Sccf. 11. By 26. Geo. 3. c. 71. f. 12. it is further enacted, 
an b my % That the book and books of all and every the inſpector 
proven. © and inſpectors of every parith wherein any ſuch ſſaughter- 
feln as. e ing -houſe or place ſhall ſtand or be fituated, {hall be pro- 
« duced at every general quarter- ſeſſions of the peace to be 
„ holden in and for the county wherein any ſuch licence 
& ſhall be granted, and delivered to the juſtices of the peace 
te at ſuch general quarter-ſeſſions aſſembled, then and there 


& to be examined by them as they ſhall think fit.“ 


Nn 


| Penalty on 4 $e&. 12. By 26. Geo. 3. c. 71.1. 15. it is further enacted, 
| - perſons lend- & That if any perſon or perſons ſhall occaſionally lend any 
1 ne Ie & houſe, barn, ſtable, or other place, for the purpoſe of 
flaughtering. ** Nlaughtering or killing any horſe, mare, gelding, colt, 
<& filly, aſs, mule, bull, ox, cow, heifer, calf, theep, hog, goat, 
or other cattle, which thall not be killed for butchers 
cc meat, without taking out ſuch licence as aforeſaid, and 
„ ſhall be thereof convicted before any juſtice of the peace 
| & for the county, riding, city, town, diſtrict, divifion, or 
% liberty, wherein ſuch perſon or perſons thall refide, upon 
<« the oath of two credible witneſſes, he, ſhe, or they ſhalt 
, « forfeit, upon conviction, for every fuch offence, any ſum 
| & not excceding twenty pounds, nor leſs than ten pounds; 
„ one moiety thereof to be paid to the informer, and the 
c other moiety to the poor of the parith where the offence | 
&« ſhall be committed; and which ſaid laſt-mentioned moiety 
& ſhal!, upon payment thereof, be immediately tranſmitted 
« by the juſtice fo convicting to the overſecrs of the poor 
„ of the faid pariſh, or one of them; and in caſe ſuch 
« penalty ſhall not be forthwith paid, ſuch juſtice ſhall 
„ commit the offender to the common gaol or hovſe of 
© correct ion, there to remain without bail or mainprize for 
c any time not exceeding three calendar months, nor BY 
«6 than 
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« than one calendar month, unleſs the ſaid penalty ſhall be 
« ſgoner paid.” | 


+ Sec. 13. By 25. Geo. 3. c. 71. ſ. 14. it is provided, Act not to exs 
tt That this ac ſhall not extend to any currier, felt- maker, 4 3 
« tanner. or dealer in hides, who thall kill any diſtempered E " 
% or aged horſe, mare, gelding, colt, filly, aſs, mule, hail, pered horſes, 
© ox, cow, heiter, calf, theep, hog, coat, or other cattle, or &c. 

« purchaſe any dead horſe, mare, gelding, colt, filly, aſs, 
« nmule, ox, cow, heifer, calf, ſheep, hog, goat, or other 
ec cattle, for the bona fide purpoſe of felling, uſing, or curing 


„ the hide or hides thereof, in the courſe of their reſpe&ive 


& trades; nor to any farrier employed to kill aged and dif- 
« tempered cattle, nor to any perſon or perſons who! thall 
« kill any horſe, mare, gelding, colt, filly, aſs, mule, bull, 
&« ox, cow, heifer, calf, ſlicep, hog, goat, or other cattle, of 
« their own or other cattle, or purchaſing any dead horte, 
% or other cattle, to feed their own hounds or dogs, or 
giving away the fleih thereof for the like purpoſe.” 


+ Seck. 14. By 26. Gen. 3. c. 71. ſ. 15. it is further enaged, Cullar-ma- 
e That if any collar-maker, currier, felt-maker, tanner, or kers, Kc. Kil- 
. : . "I | ling bund 
« dealer in hides, or farrier, or other perſon, ſhall, under horles, Kc. 
« colour of their reſpective trades or occupations, know- liable to 
« ingly or willingly kill any found or wefal horſe, gelding, penalty. 
« mare, foal, or filly, or boil or otherwiſe cure the flelh 
e thereof for the purpoſe of ſelling the ſame, ſuch collar- 
“ maker, and other tradeſman or perſon, ſhali be deemed 
&« and taken to be an oftender within the meaning of this 
& act, and ſhall, for every ſuch offence, forfeit any ſum not 
« excceding twenty pounds, nor leſs than ten pounds.“ 


+ Seck. 15. By 26. Geo. 3. c. 71.1. 16. it is farther enacted, Witneſſes tea 
& That it ſhall and may be tawful for any juſtice of the fuſing to at- 
« peace before whom complaint ſhall be made for any tend _—_ 
{© offence againſt this act, to ſummon ſuch perſon or per- 4e 98 
« ſons, other than the party or parties complained againſt, : 
as he ſhall think proper, to appear before him at a day 
certain, then and there to give cvidence touching any 
& offence committed againſt this act; and in cafe ſuch per- 
© ſon or perſons ſhall wilfully refuſe or neglect to attend, 
or give evidence touching fach offence, he, ſhe, or they 
« ſhall forfeit the ſum of ten pounds, and in default of pay- 
ment thereof, or in caſe of inability to pay the ſame, thall 
« ſtand committed to the common gaol or houſe of cor- 
ce rection, for any time not exceeding three calendar months, 
« nor leſs than one calendar month, unleſs tlie ſaid penalty 


*: ſhall be ſooner paid.“ 
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+ Seel. 16. By 26. Geo. 3. C. 71.1. 17. it is further enacted, 
That any inhabitant of the parith where any oftence 


againſt this act ſhall be committed, ſhall, upon any com- 


plaint or hearing before any juſtice or juſtices of the 
peace, or upon any trial or examination by virtue of this 
act, be, and be deemed to be, a competent witneſs, not- 
withſtanding his or her contributing to any of the rates 
or dues to ſuch pariſh; or being a poor perſon relieved 
or relievable by the ſaid pariſh, and intitled as ſuch to 
receive any benefit or intereſt from any penalty or penal- 
ties to he paid or levied in purſuance of the directions of 


this ac; any law or uſage to the contrary notwithe ' 


« ſtanding.” 


oc 
cc 
cc 

cc 


+ Sc. 17. By 26. Geo. 3. c. 71. ſ. 18. it is further enacted, 
That if any perſon or perfons ſhall, at any time or times, 
be ned, moleſted, or proſecuted for any thing by him, her, 
or them done or executed in purſuance of this act, or of 
any clauſe, matter, or thing herein contained, ſuch perſon 
or perſons may plead the general iſſue, and give the ſpe- 


cial matter in evidence for his, her, or their defence; and 


is upon the trial, a verdict ſhall paſs for the defendant or 
defendants, or the plaintiff or plaintiffs ſhall become non- 


ſuited, then ſuch defendant or defendants thall have treble ' 


coſts awarded to him, her, or them, againſt ſuch plaintiff 
or plaintitfs.”? 
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5 THE offence of injuring the public funds conſiſts in 
perſonating a proprietor of ſtock, | 


+ Se. 1. By. 8. Geo. 1. c. 22. 1 18 RECITED; 
« That divers frauds and abuſes have been or may be 
committed by perſons falſely and deceittully perſonating 
the true and real proprietors of the ſhares, annuities, and 
dividends of and in the capital ſtock and funds of ſuch 
body or bodies politick or corporate as are eſtabliſhed by 
act or acts of parliament in that behalf, or ſome of them: 
AND ENACTED, „ That if any perſon or perſons what- 
1 ſoever ſhall falſely and deceitfully perſonate any true and 
« real proprietors of the ſaid ſhares in ſtock, annuities and 
K. « dividends, or any of them, or any part thereof, and 
7 « thereby transferring or endeavouring to transfer the ſtock, 
„or receiving or endeavouring to receive the money of 
« ſuch true and lawful proprietor, as if ſuch offender 
« were the true and lawful owner thereof; then, and 
in every or any ſuch cafe, all and every ſuch perſon 
« and perſons {being thereof lawfully convicted in due 
„ form of law) ſhall be adjudged guilty of felony, and 
„ ſhall ſuffer as in caſes of felony without benefit of 
* . | 


Selb. 2. By 9. Geo. 1. c. 12. ſ. 4. If any per- 
© ſon or perſons whatfoever ſhall falſely and deceitfully 
perſonate any true and real proprietor or proprietors of any 
the faid order or orders, and thereby affigning or endea- 
«© youring to aſhgn any of the ſaid order or orders, or 
ce recciving or endeavouring to receive the money of ſuch 
c true and lawful proprietors, as if ſuch offender were 
& the true and lawful owner thereof; then, and in every 
or any ſuch caſe, all and every ſuch perſon and perſons 
* {being thercof lawfully convicted in due form of law) ſhall 
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„be ad judged guilty of felony, and ſhall ſuſer as in caſes 
++ of felony witucut benefit of clergy.” 


+ Sef7. 2: iy is RECITED, 
* har doubts may ariſe whether the fiatutc 8. Geo. 1, 
c. 22. extend to ſtatutes made after the'pafiing of the aid 
act :” AND ENACTED, © That if any perſon or perſons 
& whatſoever ſhall taltely and deceitfully perſonate any true 
and real proprictor of the ſaid ſhares in ſtock, annuitics, 
& and dividends, or any cf them, or any. part thercof, of 
« or in any ſuch capital ftogk or funds of any body 
or bodies politick or corporate, eftabliſhed, or which 


„ ſhall be efiabliſhed, by any act or acts of parliament, and 


Perſons make 


ing, or aſſiſt- 
ing in mak- 
ing, transfers 


of itock in any 


other names 
than the ow n- 
ers, guilty of 


Fclony. 


« thereby transferring or endeavouring to transier the ſtock, 
« or receiving, or endeavouring to receive the moncv, of 
„ ſuch true and lawful proprietor, as if ſuch offender were 
„ the true and lawful owner thercof; then, and in every 
* or any ſuch caſc, all and every ſuch perſon and per- 
* ſons, being thereof lawfully conviaed in due form of law, 
„ ſhall be deemed guilty of felony, and ſuffer death as a fe- 
& Jon, without benefit of clergy.” 


+ Se. 4. By 33. Geo. 3. c. 30. IT 1s RECITED, 


„That the laws now in being have been found inſufficient | 
to prevent forgeries and frauds in the transferring ſtocks, 


annuities, and other public funds, tranterrable at the bank of 
England : And whereas, for the better preventing ſuch for- 
gerics and frauds in future, it is neceſſary that further pro- 
vition ſhould be made, as well to prevent frauds practiſed 
by perſons taking upon themielves to make transfers, in 
tne books of the governor and company of the bank of 
England, oft itock or annuitics, or other funds, transterra- 
ble as aforeſaid, whereot ſuch perſons are not the true own- 
ers and proprietors, as to prevent torgerics ct ſuch transfers 
in the names of the true owners or proprietors : and where— 
as it is alſo neceſſary, the better to prevent ſuch forgeries 
and frauds, that the public accounts between the governor 
and company ofthe bank of Euglaud and the feveral owners 
and proprietors of ſtock, annuities, and other funds, trans- 
a at the bank of England, ſhould be fecured from 
falſification by means of falſe entries therein, or of the al- 
teration of any of the words cr ſigures thercof, or by 
any other ways or means whatſoever :'* IT 1s therefore 
ENACTED, ** 'T hat if any perſon or perſons ſhall wilfully 
% make, or aſſiſt in making, any transfer of any intereſt, 
„ part, or thare of or in any ſtock or ſtocks, annuity or 
« annuitics, or other funds, transt-rrable at the bank of 


„ Pygland, in any of the books of the ſaid governor and 


„ company at the bank of England, in which * ” 
| 8 ' # flock, 


OT 


« ſtock, annuities, or other funds as aforeſaid are made, 
« jn the name or names of any perſon or perſons not be- 
« ing the owner or owners, or proprietor or Proprietors, 
« of ſuch ſtock, annuities, or other funds, transferrable as 
« aforeſaid, with intent to defraud the ſaid governor and 
& company of the bank of England, or any other body politic 
c or corporate, or any perifon or perſons whatſoever, ſuch 
« perſon or perſons ſo making, or aſſiſting in making, ſuch 
« transfer as aforeſaid, ſhall be deemed guilty of felony, 
« and ſhall ſuffer death as a felon or felons, without bene- 
6 tit of clergy.” 


+ Scf?. 5. Tt hath been determined on the above ſta- 


tutes, that obtaining and indorſing a dividend warrant at 
the bank of England in the name of a ſtockholder is“ per- 


receive the money at the pay-office, 
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Parr's Caſe, 
Old Bailey, 


3 


January Seſ- 
ſions 1787: 

fſonating a proprietor, and thereby endeavouring to receive Caſes C. L. 
« the dividend,” although no attempt whatever is made to 24 edit. 342. 
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| 9 againſt public credit are generally committed 


by means of FORGERY. 


FoRGERY 1s the fraudulent making or alteration of a 
writing to the prejudice of another man's right; for which 
the offender may by the common law be puniſhed by fine, 
impriſonment, and pillory, as will be more fully ſhewn in 
the ſecond volume of this Treatiſe. But by a variety of 


ſtatutes a more ſevere puniſhment is inflifted on the of- 


fender in certain particular caſes, which we ſhall endeavour 
to enumerate under the following heads: | 


I, Forging franks. 
2. Forging teſtimonial of juſtices. 
3. Forging lottery tickets. | 
4. Forging poſt fines. 
5. Forging marriage regiſters. - 
4 Forging ſtamps. _ 
7. Forging the ſignature of the accountant-general. 
8. Forging the ſeal of the South Sea company. 
9. Forging Eaſt India bonds. | 
10. Forging the name of a proprietor of ſtock. 
11. Forging documents relating to the admiralty. 


* 


12. F org 
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12. Forging the names of ſeamen. 


13. Forging policies of inſurance. 
14. Forging exchequer bills. 
1 5. Forging bank notes, &c. 


16. Forging inſtruments for payment of mney, &c. and 


orders for the delivery of goods. 


If any perſon 
countcrtcit 
the writing of““ 
the ſuperſcrip- cc 
tion to avoid (; 
the poſtage,he FR 
ſhall be tranſ- 
ported for ſe- om 
ven ycars. 


As to THE FIRST POINT, viz. The forging of ranks. 


+ Se. 1. By 4. Geo. 3. c. 24. ſ. 8. it is enacted, 
That if any perſon ſhall counterfeit the hand-writing of 
any perſon whatſoever, in the ſuperſcription of any letter or 
packet to be ſent by the poſt, in order to avoid the pay- 
ment of the duty of poſtage, every perſon ſo offending 


ſhall be deemed guilty of felony, and ſhall be tranſported 


for ſeven years.“ 


As to THE SECOND POINT, viz, The forging of a teſ- 


timonial of a juſtice of the peace. 


Wandering ,, 
ſoldiers and 
mariners ſhall ©* 
Have teſtimo- 6 
nials. cc 
60 
c 
ce 


Cc 


Jony to coun- cc 
rericit a teſti- ;, 
monial. 


C 
40 
66 
te 
cc 
«c 
40 
v«« 


Juftices of aſ- 

ſize and gaol- 

delivery and © 
peace may 4c 
hear and de- (6 
termine theſe 
offences. | 


+ Se, 2. By 39. Eliz. c. 17. ſ. 3. it is enacted, 
That every idle and wandering ſoldier or mariner which 
coming from his captain from the ſeas, or from beyond 
the ſeas, ſhall not have a teſtimonial under the hand 
of ſome one juſtice of the peace, of or near the place 
where he landed, ſetting down therein the place and 
time when and where he landed, and the place of his 
dwelling or birth unto which he is to paſs, and a 
convenient time therein limited for his paſſage, or having 
fuch teſtimonial ſhall wilfully exceed the time therein 
limited, above fourteen days; and alſo as well every ſuch 
idle and wandering ſoldier or mariner as every other 
idle perſon wandering as ſoldier or mariver, which ſhall 
at any time hereafter forge or covnterfeit any ſuch 
teſtimonial, or have with him or them any ſuch 
teſtimonial forged or counterfeited as aforeſaid, know- 
ing the fame to be counterfeited or forged; in all 
theſe caſes every ſuch act or acts to be felony, and the 
offenders tg ſuffer as aforeſaid, without any benefit of 
. | | 


+ Sec. 3. By 39. Eliz. c. 17. ſ. 4. it is further enacted, 
That it ſhall be lawful for the juſtices of aſſizes, juſtices 
of gaol-delivery, and the juſtices of peace of every 
county, and for all juſtices of peace in towns corpo- 

| | : ** ral, 


Tn SOC. Toys. 


Or FORGERY. 


Ch. 51. 


« rate, having authority to hear and determine felonies, to 
« hear and determine all ſuch offences in their general 
« ſeons, and to execute the offenders which ſhall be con- 
« yicted before them, as in caſes of felony is accuſtom- 


0 ed; except ſome honeſt perſon valued at the laſt ſub- 


« ſidy next before the time to ten pounds in goods, or 
« forty ſhilliogs in lands, or elſe ſome honeſt frezholder, 
« as by the ſaid juſtices ſhall be allowed, will be con- 
« tented before ſuch juſtices as ſuch perſon ſhall be ar- 
« raigned of felony, to take him or them into his ſervice 
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« for one whole year then next following, and then be- Taking the 
fore the ſaid juſtices will be bound by recognizance of offender into 
« ten pounds, to be levied of his lands, goods, tenements, ſervice for 3 


« and chattels, to the uſe of our ſovereign lady the queen, if! ““. 


« he keep not the faid perſon or perſons for one whole 
& year, and bring him to the next ſeſſions for the peace and 
« maol-delivery next enſuing after the ſaid year; and if any 
« {uch perſon retaincd depart within the year, without the 
licence of him that ſo retained him, then to be indicted, 
„tried and adjudged as a felon, and not ta have the beneſit 
of his clergy.” 


+ Seck. 4. But by 32. Geo. 3, c. 45. f. 7. IT IS RE- 
CITED, “ That ſoldiers travelling from one place to another, 


Soldiers and 
mariners 


having a certificate from their officers, or the ſecretary at wandering 
war, are permitted to beg, and that mariners or ſeafaring and begging, 
men diſcharged are licenſed to beg, by ſome teſtimonial or to be deemed 


writing under the hand and ſeal of a juſtice of the peace: 
and whereas ſuch permithon to beg is highly improper 
it is therefore ENACTED, ** That every ſoldier and mari- 
„ ner wandering abroad and begging, ſhall be deemed a 
rogue and vagabond within the meaning of the ſaid 
60 28. HE 


As to THE THIRD POINT, vis. The forging of lottery 
fickels, - | | 


+ Secf. 5. By 25. Geo. 3. c. 57. it is enacted, © That 
«© if any perſon. or perſons ſhall forge or counterfeit, or 
5 cauſe or procure to be forged or counterfeited, or wil- 
& lingly act or aſſiſt in the forging or counterfeiting any 
© ticket or tickets, certificate or certificates, order or or- 
„ ders, made forth by virtue of this preſent act, or any 
« former act made for eſtabliſhing any lottery or lotte- 
„ ries, or altering any number, figure, or word therein, 
© or utter, vend, barter, or diſpoſe of any ſuch falſe, al- 
£ tered, forged, counterfeited ticket or tickets, certificate 
< or certificates, or order or orders, or ſhall bring any ſuch 
6 torged or counterfeited ticket, certificate, op order, or any 


« ſuch 


vagabonds. 
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4 « ſuch ticket, certificate or order, the number whereof, or 6 
i « any figure or words therein, ſhall have been altered 1 
71 (knowing the ſame to be ſuch) to the ſaid managers, or 
1 „ any of them, or to the caſhier or caſhiers, or accountant. {EF « 
f „ general of the bank of England for the time being, or 0 
0 to any other perſon or perſons whatſoever, with a fraudy- c 
1 « tent intention; or Hall willingly aid, abet, aſſiſt, hire, 1 
þ & or command any perſon or perſons to commit ſuch offence . 
3 ox offences as aforeſaid, ſuch offenders ſhall ſuffer dea 
q „ without clergy.” | | Ty 

* J : 2 [ 

Þ + Seck. 6. And it is alſo enacted, That the ma- 

} & nagers and directors, or any two or more of them,  - 
j « are antaoriſed, required and impowered to cauſe any 50 

1 « perion or perſons bringing or uttering ſuch forged or a 
Ws *« counterfeit ticket or tickets, certificate or certificates, | 
4 „ as aforeſaid ; or aiding, abetting, aſſiſting, hiring or 
F, „ commanding any perſon or perſons therein; to be aps 

i « prehended, and to con mit him, her, or them to Newgate, f 
'F1 « or to the county gaol.—And offenders (not in priſon) 
3 % diſcovering perſons guilty, are intitled to a reward of fifty 

| & pounds, and a pardon.” | 

4 As to THE FOURTH POINT, vz. The forging of ff 
11 fines, | % 

A} + Sec. 7. By 32. Geo. 2. c. 14. ſ. 9. Whoever 

; „ ſhall forge or counterfeit the mark or hand of the receiver 
3 cc of the poſt fines due to the crown or its grantees, whereby We 

4 *« ſuch receiver fhall be defrauded, or any other perſon ſuffer 


3 6 loſs, or ſhall procure the fame to be done, ſhall ſuffer 
ant « death without clergy,” | 


; | As to THE FIFTH POINT, vis. The forging of a marriage 
5 | regiſter. | | 1 5 | 
op Perſons con- _ + Geft. 8. By 26. Geo. 2. c. 33 ſ. 16. it is enacted, 


1 victedof mak- e That if any perſon ſhall, with intent to elude the 
ph. alte ns force of this act, knowingly and wilfully inſert, or cauſe 
trv, vr of forg- 50 . f d h ell b k f ſ | ith | 
ing. Kc. any to be inſerted in the regiſter book of ſuch pariſh or 
lurch eytry, „ chapelry as aforeſaid, any falſe entry of any matter or 
; « thing relating to any marriage; or falſely make, alter, 

© forge or counterfeit, or cauſe or procure to be falſely 

1 « made, altered, forged, or counterfeited, or act or aſſiſt in 
5 « falſely making, altering, forging or counterfeiting any 
ki « {uch entry in ſuch regiſter ; or falſely make, alter, forge 
it « or counterfeit, or cauſe or procure to be falſely made, 
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« of marriage as aforeſaid ; or utter or publiſh as true any 

« ſuch falle, altered, forged 6r counterfeited regiſter as 

« aforeſaid, or a copy thereof, or any ſuch falte, altered, 

« forged or counterfeited licence of marriage, knowing 

« ſuch regiſter or licence of marriage, reſpectively, to be 

« falſe, altered, forged or counterfeited ; or if any per- 

c {on ſhall wilfully deſtroy, or cauſe or procure to be 

« deſtroyed, any regiſter book of marriages, or any part or of deſtroy- 
« of ſuch regiſter book, with intent to avoid any marriage, in fuck 

« or to ſubje& any perlon to any of the penalties of this resiſter, 

« act; every perſon ſo offending, and being thereof law- 

fully convicted, ihall be deemed and adjudged to be guilty *9 ſuffer deaths 
« of felony, and ſhall ſuffer death as a felon, without bene- 


« fit of clergy.” 


As to THE $IXTH POINT, 9v2Z, The forging amps, I 
ſhall conſider the ſame, 


I. As it reſpects ſtamps on ſilks, paper, callicoes, &c, 
2. As it reſpects Engl:/h callicges. 
3. As it reſpects gold and filver plate. 


As to THE FIRST PARTICULAR, viz. The offence of 
forging ſtamps on filks, paper, callicoes, &c. 


+ Se. 9. By 13. Geo. 3. c. 56. ſ. 5. it is enact- Perſons coun- 
ed, « That if any perſon or perſons whatſoever ſhall, tert tins 
© at any time or times hereafter, counterfeit or forge 3 3 
« any ſtamp or ſcal already provided by the ſaid com- puntthed as 
© miſſioners, or which ſhall hereafter be by them provided, telons with- 
© renewed, or altered, or ſhall counterfeit or reſemble the out benefit of 


« impreſſion of the ſame, upon any of the faid commodi- "8+ 


ties chargeable by the ſaid acts, thereby to defraud his 


& majeſty, his heirs or ſucceſſors, of any of the ſaid duties 
< thereby granted; then every ſuch perſon ſo offending, 
© being thereof convicted in due form of law, ſhall be ad- 
* judged a felon, and ſhall ſuffer death, as in caſes of felony 
«© without benefit of clergy.” 


As to THE SECOND PARTICULAR, wiz, The offence of 
forging the ſtamps on Eugliſh callicoes. 5 5 


+ Sef. 10. By 14. Geo. 3. c. 72. ſ. 8. it is enact- Commiſſioners 
ed, © That the reſpective commiſſioners to be appoint- to provide 
« ed for managing the ſaid duty, upon the ſaid new-manu- {£215 or 
& factured cotton ſtuffs, when printed, ſtained, painted, or Ramps. 
« dycd in Great Britain as aforeſaid, thall provide proper 
| „ ſcals. 
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** 
er 


ſeals or ſtamps, for marking ſuch of the ſaid new: 

manufactured cotton ſtuffs to be printed, ſtained, paint- 

ed, or dyed in Great Britain as aforeſaid, as are to be 

% flamped and marked, for and in order to the charging 

of the ſaid duty for the fame ; and ſhall cauſe the ſaid 

« ſeals or ſtamps to be diſtributed to the reſpective officers 

& for the ſeveral pufpoſes botore mentioned ; which officer; 

are hereby enjoined and required, in ufing the fame, to 

do as little hurt or damage as may be to the ſtuffs to be 

ſo marked or ſtamped : and the ſaid reſpective com- 

6 mittoners, in providing the ſaid reſpective ſeals or 

„ ſtamps, ſhall take care that they be ſo contrived that 

the impreſſion thereof may be durable, and fo as the ſame 40 
& may be leaſt liable to be forged or counterfeited; and 
that the ſaid ſeals or ſtamps, or any of them, ſhall or 

e Hay be allowed or renewed, from time to time, as his WF (. 

«© majeſty, his heirs or ſucceſſors, ſhall think fit: and 0 

& if any perfon or perſons whomſoever ſhall, at any time _ 

<« or times hereafter, counterfeit or forge any ſtamp or q 

« ſeal, to reiemble any ſtamp or ſeal which ſhall be pro- 

Perfons coun- ee yided or made in purſuance of this act, or ſhall conn- £ 

andes cut.“ terfeit or reſemble the impreſſion of the ſame upon any c 

fob . « of the ſtuffs chargeable by this act, thereby to defraud =” 

&« his majetty, his hcirs or ſucceſſors, of the ſaid duty | 0 

| 0 

0 

0 

4 

( 
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ce thereupon to be chargeable of payable in reſpect thereof, 
“ then every ſuch perſon fo offending, and being thereof 
& convicted in due form of law, ſhall be adjudged a felon, 
6 and ſhall ſuffer death, as in caſes of felony without bene- 
fit of clergy.” | 


As to THE THIRD PARTICULAR, vz. The offence of | | 
forging the ſtamps on gold and filver plate. : | 


+ Sf. 11. By 12. Geo. 2. c. 26. ſ. 1. No gold- i | 
Fineneſs of « {mith, ſilverſmith, or other perfon whatſoever, making, ; | 
gold avd vere trading, or dealing in gold or ſilver wares, within that | 
4s rags” part of Great Britain called England, ſhall work or make, 
« or cauſe or procure to be wrought or made, any gold 
<« yeſlel, plate, or manufacture of gold whatſoever, leſs in 
& fineneſs than twenty-two carracts of fine gold in every 
&« pound weight troy ; nor work or make, or cau'e or | 
« procure to be wrought or made any ſilver veſſel, plate, or 
« manufacture of filver whatſoever, leſs in fineneſs than 
<« eleven ounces two penny weight of fine {ilver, in every 
&« pound weight troy ; nor icll, exchange, ot cxpoie to 
« fale, or export out of this Kingdom, any gold veſle}, 
«& plate, or manufacture of gold whatloever, lets in fine- 
« neſs than twenty-two carracts of fine gold in every 
„pound weight troy ; nor fell, exchange, or my 4 
| ale, 
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« ſale, or export out of this kingdom, any filver veſſel, 
plate, or manufacture of ſilver whatſoever, leſs in fine- 


« neſs than eleven ounces two penny weight of tine filver 
« jr every pound weight troy ; upon pain that every ſuch 
« goldſmith, filverſmith, or other perſon, for every ſuch 
« offence ſhall forfeit and pay the ſum of ten pounds, to 
« he recovered and diſpoſed of as herein-after is mention- 
ed; and for defauit of payment the offender ſhall be com- 
« mitted by the Court, in which judgment ſhall be given 
thereon, to the houſe of correction for the county 

« city, or liberty where convicted; there to remain, and be 
kept to hard labour, for any time not exceeding the ſpace 
« of fix months, or until payment be made of the ſaid for- 
« feiture.“ | | 1 


A 
** 


A 
* 
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+ Sec. 12. By 12. Geo. 2. c. 26. ſ. 5. © it is enacted, penalty on 
« That no goldſmith, ſilverſmith, or other perſon what- felling or ex- 
% ſocyer, making or ſelling, trading or dealing in, gold or porting gold 


« filver wares, ſhall fell, exchange, or expoſe to ſale, with- 
„ in that part of Great Britain called England, any gold 
« or filver veſſel, plate, or manufacture of gold or filver 
ce whatſoever, or export the fame out of this kingdom, 
te until ſuch time as fuch veilel, plate, or manufacture of 
& gold (being of the ftandard of twenty-two carracts of 
fine gold per pound troy), and ſuch veſlel, plate, or 
© manufacture ot filver (being of the ſtandard of eleven 
© ounces two penny weight of fine filver per pound troy) 
& thall be marked as followeth ; that is to ſay, with the 
& mark of the worker or maker thereof, which ſhall be 


„e the firſt letters of his chriſtian and ſurname, and with 


ce theſe marks of the ſaid company of goldſmiths in London, 
% viz. the leopard's head, the lion paſlant, and a diſtinct 
« variable mark or letter to denote the year in which ſuch 
« plate ſhall be made; or with the mark of the worker or 
% maker, and with the marks appointed to be uſed by the 
aſſayers at Tort, Encter, Brijto!, Cheſter, Nerwich, or 
« Newcaflle upon Tyne; or plate (being of the ſtandard of 
& eleven ounces ten penny weight of fine ſilver per pound 
« weight troy) with the mark of the worker or maker 
„ thereof, which ſhall be the firit letters of his chriſtian 
©« and {urname as aforeſaid, and with theſe marks of the 
« ſaid company, v2. the lion's head erafed, the figure 
« of a woman, commonly called Britannia, and the ſaid 
«© mark or letter to denote the year as aforeſaid ; or with 
©« the mark of the worker or maker, and the marks of one 
of the ſaid cities or towns; upon pain that every ſuch 
„ goldſmith, filverſmith, and other perſon, for every ſuch 
* offence ſhall forfeit and pay the ſum of ten pounds, to 
* be recovered and diſpoſed of as herein after is mention- 


46 ef : 


or hlver warcs 
before mark- 
ed. 


544 


Goldſmiths, 


Or FORGERY. Bk. I. 


«ed; and for default of payment, ſhall be committed by 
&« the court in which judgment ſhall be given thereon, 
to the houſe of correction for the county, city. or li- 
«© berty where convicted, there to remain and be kept to 
hard labour for any time not exceeding the ſpace of 
& {ix months, or until payment be made of the ſaid for- 
* feiture.”” _ | 


* 


Sec. 1, BY 24. Geo. f. 4 it is further 


Ac. thall ſend enacted, © I hat every working goldimith and ſilverſmith, 
% the afſay- « gr other manufacturer of gold or ſilver whatſoever, who 


office, with 


every parcel 


of gold or 


* ſhall at any time or times work or make, or caule to be 
* wrought or made, any gold or filver veſſel, plate or 


filver, a writ- © manufacture of gold or ſilver whatſoever, required to be 


ten note. 


* touched, aſſayed, and marked, by the company of gold- 
« {miths in Fans or the company of goldſmiths in 
% Edinburgh,or by the B:rmingham or Sheffield companies, or by 
„the wardens and aſſayer or aſſayers at 1%, Exeter, Briſtol, 
„ Cheftir, Norwich, and Newcaſtle upon Tyne, ſhall from 
time to time ſend, with every parcel of ſuch gold or 
„ filver, to the atlay-otfice of the ſaid reſpective companies, 


Part:culars to“ cities, and places, a note or memorandum fairly writ- 


be ſpecified 
therein. 


„ ten; containing the day of the month and year, the 
& chriſtian and ſurname of the worker or maker, and place 
of his or her .abode, and alſo all tlie ſpecies in ſuch 


« parcel of plate, and the number of each ſpecics, with 


„ the total weight of ſuch parcel, and alſo the fum of 
„money N for the duty upon the total weight of 
tuch parcel; and alſo ſhall from time to time ſend, de- 
„ liver and pay, with every ſuch parcel, to the officer be- 
« longing to ſuch reſpective aſſay- office who ſhall receive 
& ſuch parcel of gold or filver ſo ſent to be touched, 
« afiayec, and marked, the duty by this act directed to be 


paid upon every ſuch parcel of gold or ſilver fo required 


to be touched, aſſayed, and marked.“ 


Plate how to + See. 14. By 24. Geo. 3. c. 53. ſ. 5. it is further 


be marked. 


Duties to be 


cnacted, That the wardens, or their deputy aſſay- maſter. 
« weigher, or other perſon appointed by the ſaid reſpect v. 
„ conpanics, or effav-ofticers, ſhall mark with the follow- 
« ing new mark, that is to ſav, with the mark of the 
„ king's head, over and beſides the ſeveral other marks di- 
„ rected by law, ail and every ſuch pieces or parcels of 
&« ̃old gr {lvcr plate fo fent to be touched, marked, and 


* 


paid previous “ affayed ; and ſhall, previous to the touching, marking, 
to the mark- 4 gr aſſaying ſuch gold or ſilver plate or manufaQure, 


1 cr 


« a, demand and receive, for tie uſe of his majeſty, his 
« heirs and ſucceſſors, of and from the perſon cr perſons 


„ whole property is fo required to be touched, marked, 


« aud 


Cb. 5 NEN. 


« and aſſayed, the ſum of eight ſhillings for evefy ounce 
« of gold plate, or manufacture of gold, and ſo in pro- 
« portion for any greater or Jeſs quantity, winch ſhall 
« be brought to the ſaid reſpective afſay-offices to be 
touched, marked, and aſſaycd as aforeſaid: and allo the 
« ſym of ſixpence for every ounce of ſilver plate or manu- 
© facture of ſilver, and fo in proportion for any greater or 
« leſs quantity which thall be brought to the ſaid reſpective 
« aſſay- offices to be touched, marked, and aſſayed as afore- 
« ſaid ; and ſhall give a receipt for the duty ſo paid to 
« the perſon or perions bringing ſuch plate or manu- 
« facture; and in default of receiving ſuch duty, in man- 
« ner aforeſaid, ſuch reipective companies or atlay-oihces ſo 
„ touching, marking, or aflaying ſuch plate, ſhall be ac- 
«© countable to his majeſty, his heirs and ſucceſſors, for the 
« ſaid duty, as if the fame had actually been by them re- 


© ceiyed,.”? 


+ Seff. 15. By 24. Geo. 3. c. 53. ſ. 6. it is further 
enacted, © "That the aſſay-maſter, weigher, or other officer 
« of the ſaid reſpective companies or aſſay- offices, who 
« ſhall, from time to time, take and receive the ſaid monies 
« 2nd duties, with the ſaid notes or memorandums, ſhall 
« daily, as ſoon as he ſhall have entered the ſame in the 
book or books of the ſaid reſpective companies or aſſay- 
offices, deliver the ſaid notes or memorandums, and pay 
« the ſaid ſums of money and duties fo by him received, 
& to the clerk or accountant of the ſaid reſpective com- 
„ panies or affay offices, who ſhall tile the ſaid notes or 
„ memorandums, and enter the tame, and weep a true and 
faithful account in writing, in books to be kept for that 
« particular purpoſe, of the duties received by him. under 
and by virtue of this act; which ſaid account ſhall at all 
times be open for the inſpection of any perſon or perſons 


$45 


Receipts to be 
given for the 
duty. 


Aſſay-maſ- 
ters, &c. to 
pay the duries 
and deliver 
rhe notes they 
receive, daily, 
to the clerk or 
Accountant, 

& c. 


« duly authoriſed under the hands and ſeals of the ſaid com- 


% miſſioners of the ſtamp- duties, or the major part of them, 
to inſpect the fame.” : 


+ Sec. 1H. It has been held, that if an indictment on 
theſe ſtatutes deſcribe the forged ſtamp to be a /ion 
rampant, and the ſtamp in the {ilver, produced in evidence 
de a lion paſſant, the evidence will not maintain the indiet- 
ment. p 


+ Sei. 17. It is alſo decided, that forging an order for 
the redelivery of plate delivered by a ſilverſmith to the gold- 


ſmiths company, for the purpoſe of being marked purſuant 


Charles Lec's 
Caſe, Old Bai- 
icy, May Sefl. 
1785, Caſes 
C. L. 323. 


ſones' Cale, 


Caſes C. L. 5 1. 


to the above ſtatutes, is a capital offence within 12. Geo. 2. 


c. 26. | LTH | 
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As to THE SEVENTH POINT, 72. Forging the ſignature 


of the accountant-general. | 


Forging the ( 
hand of the 
accountint. to 
a Certificate to © 
receive fultors CC 
effects in the 0 
bank, or anv 
Kajt-India or 
Syuth-Sea 
bone, is fclo- ©C 
ny without «c 
clergy. Ps 


cc 


G ibſon Caſe, 


+ Sc. 18, By 12. Geo. 1. c. 32. ſ. 9. it is enacted, 
11 hat if any perfon or perſons thall forge or counter- 


ce feit, or prccure to be torged or counterfeited, or wil- 


lingly act or affift in the forging or counterteiting the 
name or hand of the ſaid accountant- general, the ſaid 
regiſter, the ſaid clerk of the report-office, or any of the 


* caſhiers of the ſaid governor and company of the bank 
« of England, to any certificate, report, entry, indorſe— 


ment, declaration of truſt, note, direction, authority, 
inſtrument or writing whatſoever, for or in order to the 
receiving or obtaining any the money or effects of any 
of the ſuitors of the ſaid court of chancery, or ſhall 
forge or counterſeit, or procure to be forged or coun- 
terteited, or wilfully act or aſſiſt in forging or coun- 
terfeiting any certificate, report, entry, indorſement, de- 
claration of truſt, note, direction, authority, inſtrument 
or writing in form of a certificate, report, entry, in- 
dorſement, declaration of truſt, note, direction, autho- 
rity, inſtrument or writing, made by ſuch accountant. 
general, regiſter, clerk of the report-office, or any of the 
caſhiers of the ſaid governor and company of the bank 
of Englund, or any bond or obligation under the com- 
mon ſcal of the united company of merchants of England 
trading to the Eaft-Tndies, or any indorſement or aſſign- 
ment thereon, or on any bond or obligation under the 
conimon tcal of the governor and company of merchants 


of Great Britain trading to the South Seas and other parts 


of America, and for encouraging the fithery ; or ſhall 
utter or publiſh any ſuch, knowing the ſame to be forg- 
ed or counterfeited, with intention to defraud any per- 


ſon whatſoever; then every ſuch perſon and perſons fo 
- offending (being thereof lawfully convicted) ſhall be and 


is hereby declared and adjudged to be guilty of felony, 
and ſhall ſuffer death as in caſe of felony without benetit 
of clergy.” 


+ Sec. 19. - It hath been decided, that forging an 


Caſes C. L. 58. ice copy of the accountant-general's certificate is within 
the penalty of the above ſtatute. NA» 


As to THE EIGHTH POINT, viz. Forging the ſeal of the 


South-Sca company. 


Felony to 
counterfeit 
company 's 
common ca 
or bonds. 


--+ Seft. 20. By 9. Ann. c. 21. ſ. 57. it is enacted, 
« That if any perſon or perſons ſhall forge or counterfeit | 
« the common ſcal of the ſaid company, or ſhall forge, 
A 4 boun- 
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counterſeit, or alter any bond or obligation under the 
common ſeal of the ſaid company, or ſhall offer to diſ- 
pole of or pay away any ſuch forged, counterfeited, or 
altered bond (knowing the ſame to be ſuch), or ſhall 
demand the money thercin contained or pretended to be 
due thereon, or any part thereof, of the ſaid company, or 
any of their officers (knowing ſuch bond or obligation to 
be forged, counterfeited or altered), with intent to de- 


fraud the faid company, or their ſucceflors, or any 


other perſon or perſons whatſoever ; every ſuch perſon 
and perſons ſo offending (and being convicted thereof 
in due form of law) ſhall be guilty of felony, and 
ſhall ſuffer death as a felon, without benefit of clergy.” 


+ Seth. 21, By 12. Geo. 1. c. 32. f. 9.5 If any perſon 


or perſons ſhall forge or counterfeit, or procure to be 
forged or counterfeited, or willingly act or aſſiſt in the 
forging or counterfeiting any bond or obligation under 
the common ſeal of the governor and company of mer- 


chants of Great Britain trading to the South Seas, and 


other parts of America, or any indorſement or aſſign- 
ment thereon ; or ſhall utter or publiſh any ſuch, know- 
ing the ſame to be forged or counterfeited, with inten- 
tion to defraud any perſon whatſoever; then every ſuch 
perſon and perſons ſo offending (being thereof lawfully 
convicted) ſhall be adjudged guilty of felony without 
benefit of clergy.” | 


As to THE NINTH PoINT, viz. Forging Eaft-India 


bonds, &c. | 


8 * 
&« 
«c 


cc 


+ Se. 22. By 12. Geo. 1. c. 32. 1. 9. © If any perſon 
or perſons ſtall forge or counterfeit, or procure to be 
forged or counterfeited, or willingly act or aſſiſt in the 
forging or counterfeiting any bond or obligation under 
the common ſeal of the united company of merchants 
of England trading to the Ea Indies, or any indorſe- 
ment or aſſignment thereon, or ſhall utter or publiſh 
any ſuch, knowing the ſame to be forged and counter- 
feited with intention to defraud any perſon whatſoever ; 
then every ſuch perſon and perſons ſo offending (being 
thereof lawfully convicted) ſhall be and is hereby declared 
and adjudged to be guilty of felony, and ſhall ſuffer death 
as in caſe of felony without benefit of clergy.” 
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Forging ict - 
ters Of attor- 
ney, &c. 


or COUNtCcTr- 
feiting names 
of proprie— 
tors, &c. 


or fulſty per- 
ſenating rei q 
proprietors of 
ſharcs, &c. 
telony. 


Or Pp . | Bk. ! 
As to THE TENTH POINT, viz. Forging with intent to 
defraud a proprictor of ſtock. | 


+ Sed. 23. By 9. Geo. 1. C2 IT Is-/RFCITED, © That 
of late divers frauds and abuſes have been committed by forg. 
ing and counterfeiting the hands of ſome of the proprietor: 
of the ſharcs of and in the capital ſtock and funds of ſuch 
body or bodies politic or corporate. as are eftablithed by act or 
acts of parliament in that behalſ or ſome of them, or by torging 
or counterfeiting the hands of perſons entitled to the divi- 
dends attending the faid ſhares, or tome of them, or by forg- 
ing or counterfeiting the hands of perions entitled to an- 
nuities, in reſpect w hereof the proprictors have transferravic 
ſhares in a capital ftock or ſtocks eſtabliſned by act or acts 
of parhament, in proportion to their reſpective annuities ; 
and divers frands and abuſes have been or may be committed 
by perſons falſly and deceitfully periunating the true and 
real proprietors of the faid thares in ſtock, annuities and 
dividends, or ſome of them: Now for the better prevent- 
ing ſuch pernicio::3 is practices for the future, it is ENACTED, 

That if any perſon or perions whatſoever ſhall forge or 
« counterfcit, or procure to be forged or counterfeited, or 
* knowingly and wiltully act or affiſt in the forging or 
<«< counterleiting any letter of attorney, or other authority 
OE inſtrument to transfer, ail.gn, fell or conv ev any ſuch 
*< ſhare or ſhares, or any part "of ſuch mare or thares of 


and in fuch capital ſtock or Rocks as aforeſaid, or any 


“ of them, or to receive any ſuch annuity or annuitiss, 
« dividend or dividends as aforcf1i2, or any of them, ot 
« any part thereof, or ſhall forge: or counterfeit, or pro- 
„cure to be forged or counterfeited, or knowingly and 
„ wiltully act or aſſiſt in the forging or counterfeiting any 
„the name or names of any the proprictors of any ſuch 
„ thare or ſhares in ſtock, or of any the perſons entitled 
„to any ſuch annuity or annuities, dividend or divi- 
« dends as aforeſaid, in or to any ſuch pretended letter 
of attorney, inſtrument or avthority, or ſhall knowingly 
and fraudulently demand, or endeavour to have any ſuch 
de ſhare or ſhares in ſock, or any part thereof, trans- 
« ferred, aſſigned, fold or co, or ſuch annuity or 
<« annuities, dividend or dividends, or any part thereof, 
© to be received by virtue of any ſuch counterfeit or forg- 
© ed letter of attorney, authority or inſtrument, or ſhall 
« falfly and deceitfully perſonate any true and real pro- 
„ prietors of the ſaid ſhares in ſtock, annuities and divi- 
„ dends, or any of them, or any part thereof. and there- 
« by transferring or endeavouring to transfer the ſtock, or 


** receiving or endeavouring to receive the money of ſuch 


rus and lawful Proprietor, ae if ſuch offender were the 
e true 


— 
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« true and lawful owner thereof; then and in every ar 
« any. fuch caſe, all and every ſuch perſon and perſons, 


LI 


„(being thereof lawfully convicted in dve form of jaw 
» 5 


„ ſhall be adjudged guilty of fetony, and fhall ſuffer as in 
« caſes of felony without benefit of clergy. 


+ Set. 24. By 31- Geo: 2. c. 22. f. 77. 1 1sREECITED 
% That doubts may ariſe whether the puniſhment inflicted 
by 8. Geo. 1. c. 22. on perſons guilty of the ſeveral ſpecie 
of forgery, and other offences therein mentioned, extends 
to the commiſſion of the like forgery and offences in re- 
'ation to ſuch capital ſtocks and funds as have been eſta- 
aithed by the authority of parliament, fince the paſſing of 
the ſaid act, and may be hereafter eſtabliſhed;“ therefore 


it is ENACTED, ** That if any perſon or perſons whatſo- 


© ever ſhall forge or counterieit, or procure to be forged 
« or counterfeited, or knowingly and wilfully act or aſſiſt in 
« the forging or counterfeiting any letter of attorney, or 
other authority or inſtrument, to transfer, aſſign, ſell 
or convey any ſhare or ſhares, or any part of any 
*« ſhare or ſhares, of or in any ſuch capital ſtock or 
funds of any body or bodies politic or corporate eſta- 
© bliſhed, or which ſhall be eſtabliſhed, by any act or 
© as of parliament; or to receive any dividend or divi- 
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Penaity in the 
recited act, 

&C. extended 
to thus act, &c. 


„ dends attending any thare or ſhares, or any part of any 


'« ſhare or ſhares, of or in any ſuch capital flock or funds 
«© as aforeſaid ;' or to receive any annuity or annuities, in 
reſpect whereof any proprietor or proprietors have or 
ce ſhall have any transferrable ſhare or Mares of or in any 
capital ſtock or ſtocks which now are, or hereafter ſhall 
« be eſtabliſhed by any act or acts of parliament, in pro- 
portion to their reſpective annuities ; or ſhall forge or 
« counterfeit, or procure to be forged or counterfeited, 
«or knowingly and wilfelty act or aflift in the forging or 
„ counterfeiting any the name or names of any the pro- 
& prictors of any fuch ſhare or ſhares in ſtock, or of any 
the perſons intitled to any fuch annuity or annuitics, 
<« dividend or dividends, as aforeſaid, in or to any fach pre- 
„ tended letter of attorney, inſtrument or authority; or 
„ ſhall knowingly or fraudulently demand, or endeavour 
„to have any ſuch ſhare or thares in ftock, or any part 
thereof, transferred, aligned, fold or conveyed, or ſuch an- 
© nuity or annuities, dividend or dividends, or any partthere- 
of, to be received by virtue of any ſuch counterfeit 
or forged letter of attorney, authority or inſtrument ; 
or ſhall falſly and deceitfully perſonate any true and real 
e proprictors of the ſaid ſhares in ſtock, annuities and divi- 
dends, or any of them, or any part thereof, and thereby 
„ transferrring or endeavouring to transfer the ſtock, or 
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cc receiving, or endeavouring to receive the money of ſuch 
« true and lawful proprietor, as if ſuch offender were the 
« true and Jawful owner thereof; then, and in every or 
« any ſuch caſe, all and every ſuch perſon and perſons, be. 
ing thereof lawfully convicted in due form of law, ſhall be 
* deemed guilty of felony, and ſuffer death as a felon, with. 
„% out benefit of clergy.” 


Penalty of + Set. 25. By 4. Geo. 3. C. 25. ſ. 15. IT 1s RECITED, 
forging power? That it is neceſſary that proviſion ſhould be made for more 
to transfer effocdtually preventing the forging powers to transfer any 
any ſtock ; or ſuclhi ſtock, or to receive ſuch dividends or annuities, as are 
EG 7 hereinafter mentioned, and tlic fraudulent perſonating the 
-nnuitics owners thereot ;”” and therefore 1T 1s ENACTED, *<© That 
thereon; cr * if any perſon or perfons whatſoever ſhall forge or 
the fraudulent 44 counterfeit, or procure to be forged or counterteited, 
+ panning e or knowingly and wilfully act or afbſt in the forging or 
thireof 7 «© counterfeiting any letter ot attorney, or other authority 
&« or inſtrument, to transfer, aſſign, ſell or convey, any 

& ſhare or ſhares, or any part of any ſhare or ſhares. of 

« and in any capital ſtock or ſtocks of any body or bo- 

* dies politic or corporate, which now are, or hereatter 

« ſhall be, eſtabliſhed by any act or aQs of parliament ; 

« or any ſhare or ſhares, or any part of any thare or ſhares, 

„of and in any annuitics in reſpect whereof the pro— 

« prictors of {uch annuities have or thall have transferra- 

e ble ſhares in any capital ſtock or ſtocks now ettabiithed, 


« or which ſhall hereafter be eſtabliſhed by any act or 


acts of parliament, in proportion to their reſpective 
* annuities z or any ſhare or ſhares, or any part of any 
„ ſhare or ſhares, of or in any other transferrable an- 
„ nuitics, which now are or hereafter ſhall be eftabliſhed by 
« any act or acts of parliament ; or to receive any ſuch an- 
„ auity Or ainuitics, or any dividend or dividends attend— 
ing tuch ſhares, or any of them, or any part thereof; or 
« ſnall forge or counterfeit, or procure to be forged or 
& counterfeited, or knowingly and wilfully act or athit in 
„the forging or counterfeiting, any the name or names of 
« any the proprictors of any ſuch ſhare or ſhares in 
« ſtock, or of any the perſons intitled to any ſuch an- 
„ nuity or annuities, dividend or dividends as aforeſaid, 
« in or to any ſuch pretended letter of attorney, inſtru- 
„ment or authority; or ſhall knowingly and fraudulently 
% demand, or endeavour to have any ſuch ſhare or ſhares 
„ jn ſtock or annuities, or any part thereof, transferred, 
« aſſigned, ſold, ar conveyed, or ſuch annuity or annui- 
<« ties, dividend or dividends, or any part thereof, to be 
« received by virtue of any ſuch counterfeit or forged 


„ fetter of attorney, authority, or inſtrument ; or ſhall 
” „ falſly 
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« falſly and deceitfully perſonate any true and real pro- 
« prictor of the ſaid ſhares in ſtock, annuities and divi- 
« dends, or any of them, or any part thereof, and thereby 
« transferring or endeavouring to transfer the ſtock or an- 
« nuitics, or receiving or endeavouring to receive, the mo- 
© ney of ſuch true and lawful proprictor, as if ſuch offen- 
« der were the true and lawful owner thereof; then, and 
« jn every or any ſuch caſe, all and cvery ſuch perſon 
« and perions (being thereof lawfully convicted, in due 
form of law) ſhall be adjudged guilty of felony, and 
ſhall ſuffer as in cafes of felony without benefit of 


« clergy.” : = 


- 
Lay 


+ Seck. 26. By 33. Geo. 3. c. 30. ſ. 1. it is enacted, 
« That if any perſon or perſons 1hall wilfully make, or 
« aſſiſt in making, any transfer of any intereſt, part, or 


* ſhare of or in any ſtock or ſtocks, annuity or. annuities, 


« or other funds, transferrable at the bank of England, in 
« any of the books of the ſaid governor and company of 
„ the bank of England, in which transfers of ſtock, an- 
„“ nuities, or other funds, as aforeſaid, are made, in the 
© name or names of any perſon or perfons not being 
« the owner or owners, or proprictor or proprietors, of 
& ſuch Rock, annuitics, or other funds, transferrable as 
« aforeſaid, with intent to defraud the faid governor and 
% company of the bank of England, or any other body poli- 
« tic or corporate, or any perſon or perſons whatſoever, ſuch 
« perſon or perſons ſo making, or aſſiſting in making fuch 
transfer as aforeſaid, thall be de med guilty of felony, 
% and ſhall ſuffer death as a felon or t:lons, without benefit 


of clergy.” 


+ Scfi. 27. By 33. Geo. 3. c. 30. ſ. 2. it is further 
enacted, © That if any perſon or perſons whatſoever ſhall 
% falfly make, forge, or counterteit, or caufe or procure to 
« be falfly made, forged, or counterteited, or ſhall willingly 
c act or afliſt in the falſly making, forging or counterfeit- 
ing of any transfer of any intereſt, part, or ſhare of or 
in any ſtock or ſtocks, annuity or annuities, orother funds, 
<« transferrable, or which, by any act or acts of parlia- 
ment, ſhall hereafter be made transferrable, at the bank 
© of England, or of or in the capital ſtock belonging, or 
« which hereafter ſhall or may belong to the ſaid governorand 
„company of the bank of England, called bank rock, or ſhall 
e utter or publiſh as true any ſuch falſe, forged, or counter- 
« feited transfer as aforeſaid, knowing the fame to be falſe, 


* 
* 


is felony 
without here- 
tit of clergy, 


Perſons mak - 
ing, or afhiſt- 
ing in mak 
ing transfers 
of ſtock in any 
other names 
than the on- 
ers, guilty of 
fclony ; 


alſo perſons 
forging, or al- 
ſiſting in forg- 
ing, trausfers, 
&c. 


« forged, or counterfeited, with intent to defraud the ſaid go- 


<« vernor and company of the bank of Er2g/au4, or any 


e other body politic or corporate, or any perſon or perſons 
Nn4 „ whar- 
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Counterfeit- 
ing Megrtere 
Yauean paſſes 


felony wün- 
out benefit of 


clergy. 
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committed in 
his majeſty's 
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« whatſoever ; all and every perſon or perſons whatſoever ſo 
<« offending ſhall be dee med guilty of felony, and ſhall ſuffer 
death as a felon or felons, without benefit of clergy.” 


As to THE ELEVENTH POINT, viz. Forging with intent 
to defraud the lords of the admiralty. 


1 Seck. 28. By 4. Geo. 2. c. 18. it is enacted, That 
if any perſon or perſons hall within Great Britain Gr 
% Tre/and, or any other his majeſty's dominions, or with. 
out, falſiy make, forge, or counterfeit. or cauſe or pro— 
ce cure to be falily made, forged or connterfeited, or wit— 
& tingly or knowingly act or àſt in the fille making, 
* forging or counterfeiting any paſs or paſſes, for any 
„ thip or ſhips whatſoever, commonly called a Mediter— 
& rancan paſs or Mediterranean paſſes, or ſhall counterfei 


the ſeal or the ſaid office, or the hand or hands of the 


“% lord high admiral of Great Britain and Ireland for the 
« time being, or of any commiſſioner or commithoners for 
© executing the faid office for the time being, to any ſuch 
*« paſs or paſles, or ſhall alter or eraſe any true and au— 
& thentic pals or paſſes iſſued or made out by the lord high 
admiral of Great Pritam and Tre/ana, or the commilſ— 
** ftioners for executing the ſaid oifice for the time being, or 
„ ſhall utter or publiſh 2s trac any ſuch falſe, forged, 
* counterfeited, altered or eraſed paſs or paſſes, knowing 
© the fame to be falle, (forged. counterteited, altered or 
6 eraſed, all and every ſuch perſon and perſons, being in 
«© gue form of law convicted of any of the offences aſoreſaid 
in any Proper court of Great Britain, Ireland, or any of 
his majeſty's plautations beyond the ſeas, where ſuch 
© offence mall be committed reſpectively, ſhall be adjudged 
«« guilty of felony, and thall ſuffer death as in caſes of felony 
« without benefit of clergy.” | 


+ $:2. 29. By 4. Geo. 2.0. 18. f. 2. it is provided, 
© That all and every the crimes and offences betore-men- 
„ tioned, which {hail be done or committed in any coun- 


domintans, or © try or place out of Greet Britain, either within the do- 


without, may 
de tried in any 
ſhire of Gren: 
Britain, &c. 


r minions of his majeſty, his heirs or ſucceſſors, or with- - 


„ out, ſhall and may be inquired of, tried, heard, deter- 
„ mined and adjudged in any ſhire or county of Great 
& Brian, by virtue of tne king's commiſſion or com- 
& miſſions of oer and terminer and gaol-delivery, or be- 
fore any court of juiticiary in Scatland reſpectively, in 
© the fame manner as if ſuch offence or offences was or 
'* were done or committed within the ſame county or 
© ſhire where ſuch offender or offenders ſha!l be tried; 

Cc any 


* 
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« any law, ſtatute, cuitom or utage to the contrary not- 
« withſtanding.” ; | | | 


As to THE TWELFTH POINT, wiz. Forging with intent 
9 


to defraud ſeamen belonging to King's thips. 


+ Set, 30. By 31. Geo. 2. c. 10. ſ. 24. 17 Is RECITED, penalty of 
« That divers wicked practices have been carried on, by perfonating 
perſonating and falſly aſſuming the names and characters ſcamen, or 
of officers, ſeamen and others, intitled, or ſuppoſed to be or 
intitled to wages, pay or other allowances of money, or er . 
prize money, tor ſerving on board of ſhips or veſſels of or making 0 
the royal navy, and by forging and counterfeiting letters falſe oath to 
of attorney, bills, tickets, aſſignments, laſt wills and other obtain probate 
authorities and powers from fuch officers and ſeamen, and ng vers 
by falſly taking out probate of wills and letters of admini— perſons, = 
{tration to ſuch oflicers and ſeamen :” and therefore it is death. 
ENACTED, „ That whoſoever willingly and knowingly 
„ ſhall perſonate, or falily aſſume the name or character of, 
or procure any other to perſonate, or falſly to aſſume the 
«© name or character of any officer, ſeaman or other per- 
jon, intitled, or ſuppoſed to be intitled, to any wages, 
pay, or other allowances of money, or prize money, for 
« ſervice done on board of any ſhip or veſſel of his ma- 
jeſty, his heirs or ſucceſſors ; or the executor or admini— 

e ſtrator, wife, relation or creditor of any ſuch officer or 
% ſfeaman, or other perſon, in order to receive any wages, 
pay, or other allowances of money, or prize money, 
due, or ſuppoſed to be due or payable, for or on account 


© of the ſervices of any ſuch officer or ſeaman, or other 


© perſon as aforeſaid ; or ſhall forge or counterteit, or pro- 


cure to be forged or counterfeited, any letter of attorney. 
hill, ticket, certificate, alignment, laſt will, or any other 
power or authority whatiocver, in order to receive any 
„ ſuch wages, pay, or other allowances of money, or 
prize money due, or ſuppoſed to be due, to any ſuch 
officer or ſeaman, or other perſon as aforeſaid ; or ſhall 
« willingly and knowingly take a falle oath, or procure any 
other perſon to take a falle oath, to obtain the probate 
of any will or wills, or to obtain letters of adminiſtra— 
tion, in order to receive the payment of any wages, pay, 
© or other allowances of money, or prize money due, or 
« that were ſuppoſed to be due, to any ſuch officer, ſeaman, 


or other perſon, as aforeſaid, who has really ſerved, or 


was ſuppoſed to have ſerved on board of any ſhip or 
«« veſſel of his majeſty, his heirs or ſucceſſors; every ſuch 
*« perſon fo offending, being lawfully convicted of any 


* ſuch offcnce or offences, ſhall be deemed guilty of FRY, 
(eg 
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© FORGERY. _ | Bux. 


© and ſhall ſuffer death as a felon, without benefit of 
„ clergy.” 


+ Se. 31. By 9. Geo, 3. c. 30. ſ. 6. it is enacted, 
„ That if any perfon ſhall utter or publiſh as true, any 
“ falle, forged, or counterfeited letter of attorney, bill, 
{© ticket, certificate. aſſignment, laſt will, or any other pow- 
© er or authority whatſoever, in order to receive any 
© wages, pay, or other allowances of money, or prize mo- 
% ney, due or ſuppoſed to be due to any officer or ſea- 
„ man, or other perſon, who has really ferved or was 
„ ſuppolcd to have ſerved, or who ſhall hereafter ſerve or 
c he ſuppoſed to have ſerved, on board of any ſhip or veſ- 
1s fel of his majeſty, his heirs or ſucceſſor, with intent to 
“ defraud any perſon knowing the ſame to be falſe, forg- 
«© ed, or counterfeited, then every ſuch perſon, being 
ce thereof lawfully convicted, ſhall be deemed guilty of fe- 
„ Jony, and ſhall ſuffer death as a felon without benefit of 
„ N ä | 


As to THE THIRTEENTH POINT, 0:2. Forging with in- 
tent to defraud the London Aſſurance company, and the Reya! 
Exchange Aſſurance company. 


+ Sect. 32. By 6. Geo. g. c. 18. ſ. 13. it is enacted, 
+ That if any perſon or perſons ſhall forge or counterfeit 
the common ſeal of either of the ſaid corporations to 


de erected and eſtabliſhed purſuant to this act, or ſhall 


„ forge, counterfeit, or alter any policy, bill, bond or ob- 
&« ligation, under the common feal of either of the ſame 
© corporations, or ſhall offer to diſpoſe of or pay away 
* any juch forged, counterfeited or altered policy, bill, bond 
© or obligation, knowing the ſame to be fuch, or ſhall de- 
mand the money therein contained or pretended to be 
due thereon, or any part thereof, of or from ſuch of 
the ſame corporations as ſhall be mentioned or referred 
to therein, or any of their officers, knowing ſuch policy, 
„pill, bond or obligation, to be forged, counterfeited, or 
altered, with intent to defraud the ſame corporation, or 
their fuccciſors, or any other perſon or perſons whatſo- 
ever; cvery {ucli perfon or perſons ſo offending, and be- 
ing convicted thereof in due form of law, ſhall be guilt 


of felony and ſuffer as in caſes of felony without benefit 


of clergy.” 


As 
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As to THE FOURTEENTH POINT, v:2. Forgery with in- 
tent to defraud the holders of exchequer-6:/ls, | 


+ Seat, 33. By 25. Geo. 3. c. 2. it is enacted, . That 


« if any perſon or perſons ſhall forge or counterfeit 
« any exchequer-bill which ſhall have been made forth 
„ by virtue of this act, before the ſame ſhall be paid off 
and cancelled, or any exchequer-bills to be received or 
« made forth in purſuance of this act, or any indorſe— 
ment or writing thereupon or therein, or tender in pay- 
« ment any ſuch forged or counterfeit bill, or any exche- 
« quer-bill with ſuch counterfeit indorſement or writing 
« thereon, or ſhall demand to have ſuch counterfeit bill, or 
« any ſuch exchequer-bill with ſuch counterfeit indorſe- 
« ment or writing thereon or therein, exchanged for ready 
« money by any perſon or perſons, body or bodies politic 
or corporate, who ſhall be obliged or required to exchange 
„the ſame, or by any other perion or perſons whatioever, 
« knowing the bill fo tendered in payment or deraanded to 
«© be exchanged, or the indorſement or writing thereupon 
© or therein to be forged or counterfeited, and with intent 
* to defraud his majeſty, his heirs and ſucceſſors, or the 
% perſons to be appointed to pay off the ſame, or any of 
« them, or to pay any intereſt thereupon, or the perſon or 
« perſons, body or bodies politic or corporate, who ſhall 
contract to circulate or exchange the ſame, or any of them, 
or any other perſon or perſons, body or bodies politic or 
corporate, then every ſuch perſon or perſons ſo offend- 
ing, being thereof lawfully convicted, ſhall be adjudged a 
« felon, and ſhall ſuffer as in caſes of felony without benefit 
&« of clergy.” | 


+ Se. 34. By 9. Geo. 1. c. 12. for the more eaſy trans- Vige alſo 
ferring certain exchequer annuities, © Whoever ſhall forge 4. Geo. 2. e. 9. 
or counterfeit, or ſhall procure, &c. or aid in the forging 9.Geo. 2.c-34- 
« or counterfeiting any order made forth in purſuance 11. Geo. 2. 


of this act, or of the 6. Geo. 1. c. 11. 6. Geo. I. c. 17.5 


*© 7. Geo. 1. c. 30. 8. Geo. 1. c. 20. or any aſſignment 
of fuch order, or of the annuities payable thereon, or 
« of any receipt or diſcharge to the exchequer for the an- 
«© nuities due, or to grow due on ſuch order, or any 
© authority to transfer ſuch order or annuities, or ſhall 
© forge, &c. the name of any of the proprietors, &c. or 
„ ſhall endeavour to receive ſuch annuities, or any part 
„thereof, by virtue of fuch forged authority, or ſhall 
„ perſonate any true and rcal proprietor of the ſaid or- 
ders, and receiving, or endcavouring to receive the mo- 
«* ncy of ſuch proprictor, as if ſuch ollender were the _ 
| © an 


[ 


Rn. Bk. I. 


6 and lawful owner thereof, ſhall be guilty of felony with. 
e out beneñt of clergy.” 


As to THE FIFTI.ENTH POINT, vs. Forging with intent 
20 defraud the governor and company of the C Engluns 


I ſhall conſider it as it relates, 


1. To forging the common ſea] of the bank of EH 


2. To forging bank notes, bark bills, &c. 
3- To counterfeiting bank paper. 
4. To forgery and fraud in making transfers. 


As to the firſt particular, vi. Forging the common 
ſeal of the governor and company of the bank of Erg 
land. | | 


+ Set. 35. By 8. andg. Will. 3. c. 20. f. 36. it is en» 
acted, © That the forging or counterfeiting the common 
« feral of the faid corporation of the governor and company, 
« or of any ſealed bank bill made or given out in the name 
of the ſaid governor and company for the payment of 
any ſum of money, is felony without benefit of clergy.” 


Felt, 38. By 3g: Cre0- 2. % #3. 1. 11. If. any per- 
„ fon or perſons {ball forge, counterfeit, or alter any bond 
or obligation under the common. ſeal of the ſaid com- 
„ pany, or any indorſemeat thereon, or ſhall offer or diſ- 
„ poſe of, or put away any ſuch forged, counterfeited, or 
« altered bond or obligation, or the indorſement thereon, or 
« demand the money therein contained, or pretended to 
« be duc thereon, or any part thereof, of the ſaid com- 
« pany, or any their officers or ſervants, knowing ſuch 
„bond or obligation, or the indorſement thereon, to be 
& forged, counterfeited or altered with intent to defraud 
de the ſaid company or their ſucceſſors, or any other perſon 
« or pcrions whatſoever ; every perſon or perſons 10 
« offending ſhall be deemed guilty of felony without 
« beneſit of clergy.” 


As to the ſecond particular, viz, The forging of bank 
notes, bank bills, and dividead warrants. 


+ SeF. 37. By 8. and 9. Win, . 20. . 36. pe 
forging or counterteiting of any bank note of any fort 
M hatlocver, igned for the governor and compeny of the 


„% hank 


) 
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« bank of Lu, land or altering or eraſing any indorſemen 
+ of any bank bull or note of any fort, is declared to be fe- 
« lony without benetit of clergy.” 


41% 


oY 


+ Sea. 38. By 0 9. {. 6. 217: 16K» For zing, Lc. 


CITED, „ [hat of late divers frauds and deceits have bank bills o: 


been put upon the governor and company of the bank ores, eclony. 


of England, and other perſons, by the altering, forging and 
5 counterſciting of the bank bills and bank-notes of the 
«© fud governor and company, and by the erating and al- 
tering the laid bills and notes, and the indoriements there, 
upon, and by the tendering in payment, uttering, vendlin 
exchanging and bartering, of luck altered, forged, Counter 


18 5 
Cc. 
> 7 
L 


teited and eraſed bills and notes, and the indoriements 


thereupon, to the prejudice of public credit, and to this: 
great hurt and diminution of trade and commerce z** tot 
redreſſing whereof for the future, it is ENACTED, „ "I a: 
it any perſon or perſons ſhall alter, forge or counterfeir 
any bank-bill or bank-note, made or given ot tor the: 
„ payment of any ſum of money, by or tor the laid go- 
„ vernor and company, or any banx-note of any 1vit 
„ whatſoever, or ſhall craſe or alter any ſuch bill or notr, 
« or any indorſement thereupon, or _ tender in pay- 
ment, utter, vend, exchange or barter, fany ſuch en, 
„ torged or counterteited bill or note, or any eraſed or al- 
ce tered bill or note, or the indor e ther2upon, or de- 
© maud to have the ſame exchanged for ready money by 
the ſaid governor and ren or Ln fucceſſors, ot 
© any other perſon or perſons (knowing ſuch bill or note, 
or the indoriement theronpon, ſo tendered or demanded 
to be exchanged, vended or bartered, to be altered, forg- 
© cd, counterfeited or eraſed) and with intention to de- 
85 fraud the ſaid governor and company, or their 880 
* lors, or any other perſon or perſons, body bes litie or 
bg corporate 3 then every ſuch perton or per tan ottend- 
* lig (being thereof lawfully convicted) thall be, and is 
© hereby declared and adjudged a felon, and ſhall ſuffer as 
© in cales of felony.” | 


+ Sed. 29. By 12. Geo. 1. C. 32. f. 9, it is enacted, Forging tha 
That if any perſon or perſons mall forge or counterfeit, hand of the 


« or procure to be forged or counter feite ed, or willingly accountane te 


« a& or aſſiſt in the forging or ecunterleiting the name or © certificate, g 
| receive faites 


©« hand of the {ſaid 2ccountant-gvenera , the {aid regiſter, the eee 


“ ſaid clerk of the report-office, or any of the caſhiers of bank, 


the ſaid governor and company of the bank of England, 


to any certificate, report, entry, indorſe ment, e bon 


wi of trüſt, note, direktion, authority, intrument or writ- 
ing 
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ing whatſcever, for or in order to the receiving or ob— 


raining any the money or effects of any of the ſuitors of 


the ſaid court of chancery, or ſhall forge or counterfeit, 
or procure to be forged or counterteited, or wilfully act 


or aſſiſt in forging or counterfeiting any certificate, report, 


entry, indorſement, declaration ot truſt, note, direction, 
authority, inſtrument or writing in form of a certificate, 
report, entry, indorſement, declaration of truſt, note, 
direction, authority, inſtrument or writing, made by 
ſuch accountant-general, regiſter, clerk of the report- 


office, or any of the caſhiers of the ſaid governor and 


company of the hank of AEugland, or any bond or ob- 
ligation under the common ſeal of the united com- 


pany of merchants of England trading to the EAI. 


Indies, or any indorſement or aſſignment thereon, or 
on any bond or obligation under the common ſeal of the 
governor and company of merchants of Great Britain 
trading to the South-Seas and other parts of America, 
and for encouraging the fiſhery ; or ſhall utter or pub- 
liſh any ſuch, knowing the fame to be forged or 
counterfeited, with intention to defraud any perſon 
whatſoever ; then every fuch perſon and perſons fo 
offending (being thereof lawfully convicted) ſhall be 
and is hereby declared and adjudged to be guilty of fe- 
lony, and ſhall ſuffer death as in caſes of felony without 
benefit of clergy.” 


+ Set. 40. By 15. Geo. 2. c. 13. ſ. II. it is further en- 

4 any perſon or perfons ſhall forge, coun- 
terfeit or alter any bank-note, bank-bill of exchange, 
dividend warrant, or any bond or obligation un- 
der the common ſeal of the ſaid company, or any 


indorſement thereon, ' or ſhall offer or diſpoſe of or 


put away any ſuch forged, counterteit, or altered note, 
bill, dividend warrant, bond, or obligation, or the 
indorſement thereon, or demand the money therein con- 
tamed or .pretended to be due thereon, or any part 
thereof, of the ſaid company, or any their officers 
or ſervants, knowing ſuch note, bill, dividend war- 
rant, bond, or obligation, or the indorſement there- 
on, to be forged, counterfeited, or altered, with intent 
to defraud the ſaid company, or their ſucceffors, or any 
other perſon or perſons whatſoever ; every perſon or 
perſons ſo offending, and being thereof convicted in due 
form of law, ſhall be deemed guilty of telony, and ſhall 
ſuffer deatli as a felon, without benefit of clergy.” 


+ S. cr. 
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+ Seti. 41. It has been determined, that the eraſing of the Rex v. Bigg. 
uſual mark made at the bank of England acroſs the face of a 8. BY Ling 
bank note to denote that it has been paid. is eraſing an in- yy.q. 3. 

* , | : 419. 
dorſement within the meaning of the ſtatute 8. and 9. Will. 3. 


c. 20. 


+ Sec. 42. It has alſo been determined, that the erafing Rex v. 
and altering the word two, in a bank note for two hundred Dawſon, 
and twenty pounds, into the word five, wh-reby the note is * Stra. 20. 


made to. purport to be a bank note for fve hundred and 


twenty pounds, is clearly a forgery within the 8. and g. 
Will. 3. c. 20. 


+ Sect. 43. It has alſo been decided, that a forged note Elliot's Caſe, 
purporting to be a bank note, although the word“ pounds” ps Cro. 
is omitted in the body of it, and the paper on which it is 65. 


written has not the uſual water mark, is a ſufficient counter- 


feiting of a note for the payment of money, to bring the 
offender within the above ſtatutcs. | 


+ Seft. 44. But it has alſo been determined, that in an Jones's Caſe, 
indictment for forgery, the words © purporting to be a bank 8 
note, mean that the inſtrument upon the face of it appears F. an 

. aw 186. 
to bea bank note; and that the want of ſuch an appearance 
cannot be ſupplied by the repreſentation of the party ut- 
tering it. | | 


+ Seck. 45. It is alſo decided, that the caſhier whoſe name Newland's 
is ſigned to a forged note For the Governor and Com- Cale, Caſes 
*« pany of the Bank of England, is a competent witnels to op 5 Law 


prove that the name ſo ſigned is not his hand-writing. 


As to the third particular, viz. The counterfeiting bank 
paper. 


+ Sect. 46. By 13. Geo. 3. c. 79. ſ. 1. IT Is RECITED, Perſons ma- 
„That frauds have lately been committed by forging the king frames, 
notes and bills of the governor and company of the bank Cc. for we 
of England, notwithſtanding the ſtatutes now in force for int dan 5 
puniſhing and ſuppreſſing the ſame:“ and, for the more Eigland, or 
effectual preventing ſuch practices, 1 1s ENACTED, * That having in 
« if any perſon or perſons (other than the officers, work- their cuſtody 
men, ſervants, or agents, for the time being, of the ſaid One 3 
5 | : , ents for 

governor and company, to be authoriſed and appointed that purpoſe, 
“for that purpoſe by the ſaid governor and company, and adjudged guil- 
© for the uſe of the ſaid governor and company only), ſhall ty of felony, 
© make or uſe, or cauſe or procure to be made or uſed, or &C. 
© knowingly aid or aſſiſt in the making or uſing ; or (with- 
out being authoriſed and appointed as aforeſaid) ſhall 


cc knowingly 


| 
L 
| 
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* knowingly have in his, her, or their cuſtody or poſſeſ- 
„ fion (without lawful excuſe, the proof whereof ſhall lie 
upon the perſon accuſed), any frame, mould, or inſtru— 
„ ment, for the making of paper, with the words Bank of 
* England viſible in the ſubſtance of ſuch paper; or ſhall 
make, or cauſe or procure to be made, or knowingly aid 
or aſſiſt in the making any paper, in the ſubſtance of 
« which the ſaid words Bank of Enzland ſhall be viſible; 
or if any perſon (except as before excepted) ſhall, by any 
art, myſtery, or contrivance, cauſe or procure the faid 
«© words, Bank of England, to appear viſible in the ſubſtance 
of any paper whatſocver, or knowingly aid or afhſt in 
<« cauſing the ſaid words, Bank of England, to appear in the 
« ſubſtance of any paper -whatſoever ; every perſon ſo of- 
ce fending in any of the cafes aforeſaid, and being thereof 
* lawfully convicted, ſhall, for ſuch offence, be deemed and 
© adjudged a felon, and ſhall ſuffer death as in cafes of 
„ tclony without benefit of clergy.” 


Perſons en- + Se. 47. - By x9. Geo. 3. 2. ir is RECITED, 
graving notes © That unwary and other perſons have taken in payment, 
w reſemble and otherwiſe received notes, inland bills, and bills of 
intand bills, and otherwiſe reccived notes, inland bills, and bills o 
e exchange, with certain words and characters ſo nearly re- 
ſembling the notes and bills of the ſaid governor and com— 
pany, as to appear to ſuch perſons to be the notes or bills 
of the bank of England, which, if continued to be done, 
will be to the great prejudice of public credit: AND 
ENACTED, © That if any perſon or perſons, without being 
« authoriſed and appointed as aforefaid, ſhall engrave, cut, 
etch, or ſcrape in mezzotinto, or thall cauſe or procure 
« to be engraved, cut, etched, or ſcraped in mezzotinto, or 
« ſhall knowingly aid or affitt in the engraving, cutting, 


« etching, or ſcraping in mezzotinto, in or upon any plate 


« of copper, braſs, ſtec], pewter, or of any other metal or 
„ mixture of metals, or upon wood, or any other material, 
cc or any plate whatſoever, any promiſſory note, inland bill, 
© or bill of exchange, or blank promiſſory note, inland bill, 
& or bill of exchange, or part of a promiſſory note, inland 
« bill, or bill of exchange, containing the words, Bank of 
„% England, or Bank Poft Bill, or any word or words ex- 
« prefling the ſum or amount, or any part of the ſum or 
« amount of ſuch promiſſory note, inland bill, or bill of 
ce exchange, in white letters or figures on a black ground; 
* or ſhall uſe any ſuch plate fo engraved, cut, etched, or 
« ſcraped in mezzotinto, or ſhall ufe any other inſtrument 


« for the making or printing any ſuch promiſſory note, in- 


4 land bill, or bill of exchange, or blank promiſſory note, 
“ inland bill, or bill of exchange, or part of a promiſſory 
< note, inland bill, or bill of exchange; if any perſon, 

= 4 „% with- 
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« without being authoriſed and appointed as aforeſaid, 

« ſhall knowingly have in his, her, or their cuſtody, any 

& ſuch plate or inſtrument, or ſhall knowingly and wilfully 

« utter or publiſh any ſuch promiſſory note, inland bill, or 

« bill of exchange, blank promiſſory note, inland bill, or 

e hill of exchange; every ſuc} perſon fo offending in any 

« of the caſes aforeſaid, and being convicted thereof ac- 

„ cording to law, ſhall be committed to the common gaol arm + cos 
of the county or place where the offence {hall be com- es rpg 
« mitted, for any ſpace not exceeding fix months.“ months, _ 


+ Secf. 48. By 13. Geo. 3. c. 79. ſ. 3. it is provided, 
« That nothing herein contained ſhall extend or be con- 4 
© ftrued to extend, to ſuch perſon or perſons who being at 
© anv time hereafter poſſeſſed of any ſuch note or bill, thall 
« only utter the fame by carrying the fame for payment 
« tg the iſſuer or iſſuers, drawer or drawers, accepter or 
«© accepters, indorſer or indorſers thereof retpectively, or 
« uſing proper means to compel the payment of any ſuch 


«K jote or bill.” 


As to the fourth particular, v/z., Forgery and frauds in 
making transfers, &c. 


Seck. 40. By 33. Geo. 3. c. 30. ſ. 1. 1T fs RECITED, Perſons ma- 
That the laws now in being have been found inſufficient king, or aſſiſt- 
to prevent forgerics and frauds in the transferring ſtocks, ing in making, 
annuities, and other public fands, transferrable at the os 
bank of England; and that, for the better preventing ſuch other OE 
forgeries and frauds in future, it is neceſſary that further than the 
proviſion ſhould be made, as well to prevent frauds practiſed owners,guilty 
by perſons taking upon themſclves to make transfers, in the of felony ; 
books of the governor and company of the bank of 
England, of ſtock or annuities, or other funds, transferrable 
as aforeſaid, whereof ſuch perſons are not the true owners 
and proprietors, as to prevent forgeries of ſuch transfers in 
the names of the true owners or proprietors: and that it 1s | 
alſo neceſſary, the better to prevent ſuch forgeries and frauds, [: 
that the public accounts between the governor and company 
of the bank of Eng/and and the ſeveral owners and proprie- 
tors of ſtock, annuities, and other tunds, transferrable at 
the bank of England, ſhould he ſecured from falſification by 
means of falſe entries therein, or of the alteration of any of 
the words or figures thereof, or by any other ways or means 
whatſoever :” AND ENACTED, *<. That if any perſon or per- 
&« tons ſhall wilfully make, or aſſiſt in making, any transfer 
ce of any intereſt, part, or ſhare of or in any ſtock or ſtocks, 
„ annuity or annuities, or other funds, transferrable at the 
“ bank of England in any of the books of the ſaid governor 
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and company of the bank of England, in which transfere 
of ſtock, annuities, or other funds, as aforeſaid are made, 
in the name or names of any perſon or perſons not being 


the owner or owners, or proprietor or proprietors, of ſuch 


ſtock, annuities, or other funds, transferrable as aforeſaid, 
with intent to deftaud the ſaid governor and company 
of the bank of Lug and, or any other body politic or cor- 
porate, or any perion or perſons whatſoever, ſuch perſon 
or perſons ſo making, or aſſiſting in making, ſuch trans- 
fer as aforeſaid, hall be deemed guilty of felony, and 
{hall ſuffer death as a felon or felons, without benefit of 


_ clergy.” 


+ Sccl. o. By 33. Geo. 3. c. 30. ſ. 2. it is further enaQted, 
That if any perion or perſons whatſoever {hall falſely 
make, forge, or counterſeit, or cauſe or procure to be 


falſely made, forged, or counterfeited, or jhall willingly 


act or aſſiſt in the falſely making, torging, or counter- 
teiting of any transfer of any intereſt, part, or ſhare of or 
in any ſtock or ſtocks, annuity or annuities, or other 
funds, transferrable, or which, by any act or a&s of par- 
lament, ſhall hercaſter be made transterrable, at the” bank 
of Angland, or of or in the capital ſtock belonging, or 
which hercafter ſhall} or may belong to the faid governor 


and company of the bank of Englund, called bunk ork ; 


or ſhall utter or publiſh as true any ſuch falſe, forged, or 


counterieited transfer as aforeſaid, knowing the lame to 


Ye falle, forged, or counterfeited, with intent to defraud 
the ſaid governor and company of the bank of England, 


or any other body politic or corporate, or any perſon or 
perlons whatſoever; all and every perſon or -perfons 
what loever fo offending {hall be deemed guilty of felony, 


and ſhall ſuſter dcath as a telon or felons without beneũt 
ol clergy.” 


+ Seel. 51. By 33. Geo. 3. c. 30. 1. 3. it is further enacted, | 
hat it any perfon or pertons thall wiltully make, or aſſiſt 


in making, any falſe entry, or ſhall wilfully alter, or aſſiſt 
in altering, any word or figure in any entry in the books 
of account kept by tlie ſaid governor and company of the 
bank of England, wherein the feveral accounts of the 
owners or proprietors of itock, annuities, or other funds, 


transferrable at the bank of Eugland, are entered and 


kept, or ſhall in any manner wilfully falſiſy the accounts 
of iuch owneis and proprietors in the books of the ſaid 
governor and company, wherein ſuch accounts are entered 
and kept, with intent to defraud the taid governor and 
company of the bank of England, or any other body polt- 
tic or corporate, or any perſon or per{cns whatſoever, 

| | % every 


Cn. $7. Or F OR GE RX. 


& every ſuch perſon or perſons ſo offending ſhall be deem:4 
« guilty of felony, and ſhall ſuſfer death as a felon or felons, 
„ without. benelit of clergy.” 


+ Jeck. 52. By 33. Ges. 3. c. 30. 1.4. IT 1sRECITED, 
« That in order to cover and conceal forgeries and frauds 
in transfers, dividend warrants have been ſometimes made 
out for different ſums than the ſums really due:“ anpD 
ENACTED, .** That if any clerk, officer, or ſervant of, or 
other perſon or perſons empioyed or intruſted by, the ſaid 
« governor and company, ſhall knowingly or willingly 
* make out or deliver, or. cauſe or procure to be made out 
Hor delivered, or willingly act or afiift in the making out 
or delivering, of any dividend warrant for a greater or leſs 
© amount than the perſon or perions, on whoſe behalf, or 
© pretended behalf, ſuch dividend warrants ſhall be made 
{© out, 1s or are intitled to, with intent to defraud the ſaid 
« governor and company of the bank of Zxg/and, or any 
other body politic or corporate, or any perſon or perſons 
„ whatfoever, all and every ſuclf perſon or perſons ſo of- 
* fending, and being in due form of law convicted of any 
&« ſuch offence or offences as aforeſaid, ſhall be tranſported 
& for {even years.“ | 


As to THE SIXTEENTH POINT, ig. The forging of wills, 
bonds, bills, notes, receipts, and orders for the payment of 
money or the delivery of goods. | 


+ Sect, y 2. Geo. 2. c. 25. f. 1 18 enacted, 
That if any perſon ſhall faiſely make, forge, or counter- 
© ſert, or caule or procure to be falſely made, or forged, or 
* counterieited, or willingly act or aſfiſt in the falſe making, 
{© forging, or counterfeiting any deed, will, teſtament, bond, 
« writing oblicatory, bill of exchange; promiſſory note for 
payment of money, indorſement or aſſignment of any bill 
* of exchange, or promiſſory note for payment of money, 
© or any acquittance or receipt, either for money or goods, 
« with intention to defraud any per on whatfoevyer, or ſhall 
<« utter or publiſh as true, any falſe. ſorge 1, or counterferted 
«* deed, will, teſtament, bond, writing obligatory, bill of 


exchange, promiſſory note for payment of money, in- 


* dorſement or aftignment of any bill of exchange or pro- 
% miſſory note fot payment of money, acquittance or re- 
e ceipt, either for money or goods, with intention to de- 
„fraud any perſon, knowing the ſame to be falſe, forged, 
or counterfeited; then every ſuch perſon, being thereof 
s lawfully convicted according to the due courſe of law, 
« ſhall be deemed guilty of felony, and ſuffer death as a 


** fe}on, without benefit of clergy.” 


O 0'2 + Sed. 
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Perſons ma- 
king out, &c: 
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warrants to be 
tranſported 
for 14 years, 


To forge any 
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lony without 
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Perſons con- 


victed of 


forging or al- 
tering the ac- : : 
dor counterfeit, or cauſe or procure to be falſely made, 


ceptance of 
bills of ex- 
change, &c. 
thall ſuffer 
death as 
felens, 


"c?er 116. 


The caſe of 
Aun Lewis, 
Foſter C. L. 


1106. 


Bolland's 
Caſe, O. B. 
Feb. Seſſ. 
1772. 
Caſes . . 
78. 
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+ Sec. 54. By 31. Geo, 2, &. 22. 1. 78. it is declared, 
that the puniſhment inflicted in and by the above ſtatute 
extends to the commiſſion of the like forgeries with an in- 
tention to defraud any corporation. 5 


+ Sect. 55, By 7. Geo. 2. c. 22. which was made to amend 
and enlarge the ſaid ſtatute 2. Geo. 2. c 25. it is further 
enacted, "That if any perſon ſhall falſely make, alter, forge, 


Lay 


© altered, forged, or counterfeited, or willingly act or aſſiſt 
ein the falſe making, altering, forging, or counterfeiting, 


e any acceptance of any bill of c:.change, or the number or 


« principal ſum of any accountable receipt for any note, 
© bill, or other ſecurity for payment of money, or any 
„ warrant or order for payment of money, or delivery of 
„goods, with intention to defraud any perſon whatſoever, 
* or ſhall utter or publiſh as true, any falſe, altered, forged, 
© or counterfeited acceptance of any bill of exchange, or 
« accountable receipt for any note, bill, or other ſecurity 
« for payment of money, or warrant or order for payment 
of money, or delivery of goods, with intention to defraud 
«c any ao” 6 knowing the fame to be falſe, altered, forged. 


or counterteited ; then every ſuch perſon, being thereof 


„ lawfully convicted according to the due courſe of law, 
„ ſhall be deemed guilty of felony, and ſhall ſuffer death a: 
a felon, without benefit oi clergy.” : 


+ Se. 56. By 18. Geo. 3. c. 18. the above ſtatute is ex- 


tended to ſuch forgeries, when committed with an intention. 
to defraud any corporation. 


+ Se. 57. It is ſaid, that a decd forged in the name of 
a perſon who never had exiftence is a forgery within the 
above recited ſtatutes, 


+ Sef?. 58. It has been decided, that a forged deed, pur- 
porting to be a power of attorney from 4. B. adminittratrix 
of her father C. 7. a mariner, late belonging to ſuch a ſhip, 


impowering . +. to receive from the navy office the wages 


due to the decealcd, is within the letter and meaning of the 
ſtatute 2, Geo. 2. c. 25. although it appear that C. D. died 
childleſs and unmarried, and of courſe that there could be no 


fuch perſon 7 rerum naturd as A. B. the daughter of C. D. 


ect. 59. So alfo, where one Bolland, the holder of a 


note of hand, had indorſed it in his own name, but finding 
that the badneſs of his credit prevented him from getting it 
diſcounted, craſed all the letters except the initial of his 
name, and added the letters * ants,” making the name Banks, 


whom 


Ch. 51. Or FORGERY. 56; 


whom he repreſented to be a wine-merchant living in 
Raihbone-place, but in fact no ſuch perſon ever exiſted, it 
was decided to be a forgery within the ſtatute 7, Geo. 2. c. 22. 


'+ Sect. 60. So alſo, where a perſon found a real bill of Tuft's Caſe, 
exchange, and, in order to procure the caſh for it, indorſed BY es C. L. 
it in a fictitious name, it was held to be a forgery, although s? 
no ſuch perſon as the name forged was known to exiſt, : 

152 Tay lor's Caſe, 
and although the fictitious ſignature was not neceſſary to Cafes C. L. 
his obtaining the money. _ TOR 


+ Seck. 61. So alſo it is ſaid, that if a bill of exchange Per Loxn 


payable to A. or order, get into the hands of another perſon 1 in 
cad v. 


of the ſame name with the payce, and ſuch perſon, knowing Young 


that he is not the perſon in whoſe favour it was drawn, , Term Rep. 
indorſe it, he is guilty of a forgery. 28. 


+ Se. 62. But it hath been determined, that a perſon, Rex v. 
who hath been long known by a name which was not his Aickles, 
own, and who afterwards, for the purpoſes of concealment, Sales C. L. 
allumes his own name, and in that name draws a bill of ex- * 
change, 1s not guilty of forgery, aithough the bill was drawn 
with an intention to defraud ; for, in order to conſtitute this 


oflence, the deed or inſtrument forged muſt, by the forgery, 


be made a falſe deed. | 


+ Seft. 63. It has alfo been decided, that a forged writing, Sterling's 
purporting to be the laſt will and teſtament of a perſon who _ Cates 
is Not dead, is a forgery within the above ſtatute; for al- E 
though there can be no ſuch inſtrument as a laſt will and Cogan's Caſe, 
teſtament in contemplation of law, until after the deceaſe N C. L. 
of the teſtator, it is ſufficient if the forged inſtrument ap- 


pears upon the face of it to be good, whether the ſuppoſed 
teſtator be alive or dead. 
Fitzgerald's 


| + Sec. 64. So allo it is ſaid, that a forged will is within Cas Ces 
the ſtatute, although the chriſtian name of the ſuppoſed Cro. Law 20. 
tcitator is wrong mentioned in the body of the will. 


+ Se. 65. It is decided, that, in an indid ment for forging — ; 
sCaſe, 


a will, „a certain paper writing, purporting to be the laſt Cages C. I. 
„will and teſtament of, &c.” is a ſufficient deſcription of 7. 
the inſtrument forged. 


+ Sc. 66. It has been decided, that if a perſon apply to Mary Dunn's 
a prize agent with a probate, purporting to be a probate of Caſe, Caſes 
the will of her huſband, in which ſhe is named executrix, C. L. 54: 
and obtain money from him due to the ſuppoſed teſtator, a 
receipt given by Gor as the wife and executrix of ſuch teſ- 
tator is a forgery, if it appear that ſhe is a different perſon, 
and not intitled to either of theſe characters; for although, 

| O Oo 3 11 
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if a perſon g give a note entirely as his own, his ſubſcribing 
it by a fictitious name will not make it a forgery, the credit 
in ſuch calc being given to the perſon ſubſcribing it, yet if 
he give a receipt as the receipt at another, and hy that means 
obtain credit, it is ſtrictly and properly a falſe inſtrument. 


+ Sec. 67. It hath been decided, that an order en in 
the name of an overfeer of the poor, by a perſon who was 
or pretended to be intitled to parochial relief, on the tradeſ- 
man who generally furniſhed the pariſh with goods, in the 
following form: „r. Jelſer. {ers 1 defire you to let this 


* woman have fix yards ot ordinary ſtuff, a pair of ftock- 


T ings, a ſhift, &c. and | will fee it all paid for,“ is not an 
order for the delivery of goods within the ſtatute 7. Geo. 2. 
c. 22.; for the words © warrant or order,” as they ſtand in 
the due, are ſynonimous and expreſhve of one and the 
ſame idea, and in common parlance import that the perſon 


giving ſuch warrant or order hath, or at leaſt claimeth, an 


intereſt in the moncy or goods which are the ſubject matter 
of that warrant or order; that he hath, or at leaſt aſſumeth, 


a diſpoſing power over ſuch money or goods, and taketh on 


him to transfer the property, or cuſtody of them at leaſt, to 
the perſon in whoſe favour ſuch warrant or order is made ; 

for though the pretent cale may come within the miſchiefs 
jatended'to be prevented, ya in the conſtruction of acts fo 
penal as this, the old rule of adhering LY to the letter 


| mull not be departed from. 


Cafe cf 8. 
Williams, be- } 
fore the 
rwelvejudges, 
Gaſcs C. L. 
105. 


Flor's Caſe, 
gas C. 4. 
266. 


The cafe of 
John Clinch, 


Caſes Ce KS 
437» 


+ Sc. 68. Fo alſo, to forges an order on a tradeſman, 
in the name of one of his cuſtomers, in the following form: 
&« Pleaſe to let the bearer, Captain George [lliams, have 
& twelve baricts of tar, and in ſo doing you will oblige, 

yours, &c. . H.“ is not an order for the delivery or 
pace within the meaning. of the ſtatate, 


+ Set. 69. FOR upon the authority of the foregoing 
caſes it has been held, that an order in the following form, 
« Pleaſe to ſend ten pounds by the bearer, as I am To mo! 
© cannot wait on you,” is not an order for the payment of 
money; for the ſtatute means fach an order, as if genuine, 
the party giving it had a right to make, but this is a mere 

etter, rather requeſting the loan of money than ordering 
the payment Ot it. | 


+ Seel. 70. 80 alſo, an order forged by a ſervant in the 
name of the ſon and apprentice of a tradeſman, in the fol- 
lowing form, © Pleaſe to fend by the bearer eight pounds of 
« the ſilk unmarked, ” and carried to a dyer who had {1k 
belonging to the trader to dye, is not an order for the de- 


livery 


4 


0 
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liverv of goods; for in thexfrſt place it is not directed to the 


bing erſon who had poſſethon ot the goods (a); and in the next, (a) see 

t if the ſon and apprentice had no intereſt, claim of intereſt in, l 08 
vans or a diſpoſing power over the goods, nor aly authority What- 1 x: 

t. cver to make ſuch an order. . . 


+ Seft. 71. But where a filverſmith had ſent two ſilver John Jones“ 
cups to Goldſmiths-hall to be ſtamped, and his ſervant forged g: Cafes 
; 5 : Co . 
an order on the officer of the goldſmiths company, in the 
name of his maſter, for the re-delivery of them, it was held, 
that this would have been an order for the delivery of goods 
within the ſtatute : but as the order was not directed to any 
perſon, he was pardoned on condition of tranſportation, 
+ Sec. 72. And where a perſon went to the ſhop of a Eückitt“s 
. Cale, Catics 
trader, looked out goods, and paid for them by a draft on a C 
. ; f C. L. 89. 
banker, in this form, “ Nleſſ. Fordyce and Co. Pay to Mr. 
« I}, II. or bearer, ſixteen pounds ten ſhillings, R. /.” 
out of which he received fix pounds ten ſhillings, it was 
decided, by the unanimous opinion of. the twelve judges, 
to be an order for the payment of money within the ſtatute 
7. Geo. 2. c. 22. althongh neither the drawer of it, nor any 
perſon of his name, ever kept caſh at F5rdyce's banking ſhop; 
for the nature of the order aſſumes, that there was caſh 
there in the name of the drawer, which he hath taken upon 
him to transfer to the perſon in whoſe favour the order was 
made, | | 


Sec. 7g. incd, that the entry of Harriſon“s 
+ Sec. 73. It hath been determined, that Le, 


in : - 
7 the receipt of money or notes made by a caſhier of the bank 
IN"; . = - E. Lis 166. 
5 of England in the bank book of a creditor, is an account— | 
te able receipt for the payment of money within the ſtatute 
07 7. Geo. 2. c. 22, and that altering the principal ſum of any 
: uch entry, by prefixing a figure to increaſe its numeration, 
is forging a receipt within that ſtatute, | 
* + Sef. 74. But it is ſaid, that the words, “Received Rufſel!'sCafe, 
| the Contents,” placed at the bottom of a ca memorandum, Caſes C. L. 8. 
of is not an accountable receipt within the ſtatute. 
© +" Sed. 45. So alſo it ſeems, that the forging of a receipt J Lyons' 
re f : : . Caſe, Jan. 
: for /crip at the bank of England, in the form below recited, is gef 5 
8 not forging an accountable receipt for money within the ſtatute. a caſe reſerved 
3 Ame for th L- 
cc £ . 2000 three per cent, Annuities, 1793. N of 3 
No. 236. twelvejudges. 
*© By virtue of a reſolution of the Houſe of Commons, for Sd gurt, far 
& raiſing CL . 44500,000 for the ſervice of in 
e the year 1793. | ; 1 
40 : ly dehvered 18 
Received of the ſum of one hundred this cafe, 
« and forty-four pounds for the-depoſit of £.10 per cent on when this 


O 0 4 „four - ſhect went 
| ; the prets, 


Powell's Cafe, 
hs Ales BE L . 


72. 

Caſes C. L. 
193. 20116. 
Lavell's Cale, 
Cie C. L. 
212. 

Tones ard 
Palmer's . 
Caſe, Caſes 


C. L. 295. 
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-* fourteen hundred and forty pounds, ſubſcribed by him in 


* 
oe 


purſuance of the aboveſaid reſolution; and upon due 
payment of the remaining /. o per cet. of the ſaid ſum of 
fourteen hundred and forty pounds, the faid ſubſcriber 
* or his aſſigns, by indorſement hercon, will, in exchange 
for this receipt, become intitled to two thouſand pounds, 
joint ſtock of J. 3 per cent. annuities, which were conto- 
lidated at the Bart of England, by certain acts made in the 
* 25th, 28th, 29th, 32d, and 33d years of the reign of his 
«© late majeſty King George ihe $2094, and by ſeveral ſubſe— 
« quent acts, the intereſt to commence from the fifth day of 
Fanuary 1793. Every ſubſcriber who fhall compleat the 
payment of his ſubſcription on or before the 12th day of 
« December next, will be allowed a diſcount after the rate 
*«« of V. 3 per cent. per ann. upon the ſum ſo compleating his 
„ ſubſcription, from the day of paying it to the 24th day 
« of January next. Witneſs my hand, this 4th day of 
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« April 1793. £ £144 
4% Entered, W. JOHNSON.” & T. ThoMPSON.“ 

&« AMay 31. Received one hundred and forty-four pounds, 
« for ſecond payment, - — 3 
« Entered, W. SMART.“ | « T. Thoupson.“ 

& Tuly 19. Received one hundred and forty- four pounds, 
« for third payment, - * „ 
« Entered, J. StupSsOx.“ J. PaDpM AN.“ 

* Aug. 16. Received one hundred and forty-four pounds, 
© for fourth payment, - - £..144 
« Entered, W. SMART.“ T. THOMPSON.“ 

« Sept. 27. Received two hundred and ſixteen pounds, 
ce for ſifth payment, — — 4.210 
% Entered, P. JOHNSON. « T. THompsoN.” 


\ 


+ 827, 56, In an indictment for forgery, it is ſuſhcient 
to aver a genera! intent to defraud, without ſetting out the 
particular manner by which the fraud was to be effected; 
for it is no anſwer to the charge of forgery, to ſay that there 
was no /pecral intent to defraud any particular per on: and if 
a particular perſon be named, a deſcription of him to a con- 
mon intent is all that is required : as if it charge the intention 
to defraud * A Drummond and Co. Charing-crofs ;** or to 
defraud & A. B. C. D. c. the fleiwards of the feaſt of the ſons 
« of the clergy,” 


CHAP- 


CHAPTER THE FIFTY-SECOND. 


OF 


SPREADING THE PLAGUE. 


OFFENCES againſt the public health, created by ſtatute, 
are, | | 


1. Spreading the plague. 
2. Neglecting quarantine. 


As to THE FIRST POINT, viz. The offence of ſpreading 


the plague. 
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+ Se. 1. By 1. Jac. 1. c. 31. ſ. 7. it is enacted, That 
if any perſon or pertons infected, or being or dwelling in 


any houſe infected, ſhall! be by the mayor, bailiffs, con- keep his 
ſtable, or other head officer of any city, borough, town houſe, diſ- 
corporate, privileged place or market town, or by any obey eth. 


juſtice of peace, conſtable, headborough, or other officer 
of the county (if auy ſuch infection be out of any city, 
borough, town corporate, privileged place, or market 
town} commanded or appointed, as aforeſaid, to keep his 
or their houſe, for avoiding of further infection, and ſhall 
notwithſtanding wilfully and contemptuouſly diſobey 
ſuch direction and appointment, offering and attempting 
to break out and go abroad, and to reſiſt, or going abroad 
and reſiſting ſuch keepers or watchmen as ſhall be ap- 
pointed, as aforeſaid, to ſee them kept in; that then it 
thall be lawful for ſuch watchmen with violence to en- 


force them to keep their houſes : and if any hurt come by 


ſuch enforcement to ſuch diſobedient perſons, that then 
the ſaid keepers, watchmen, and any other their aſſiſtants, 
thalk not be impeached therefore: and if any infected 
perſon, as aforeſaid, ſo commanded to keep houſe, ſhall, 
contrary to ſuch commandment, wilfully and contempt- 
uouſly go abroad, and ſhall converſe in company, having 
any infectious fore upon him uncured, that then ſuch 


perſon and perſons ſhall be taken, deemed, and adjudged 
* as 


_ Or SPREADING Tar PLAGUE. Bb. 


as afelon, and to ſuffer pains of death, as in caſe of felony: 
« but if ſuch perſon thall not have any ſuch ſore found 
« about him, then for his ſaid offence to be punithed as a 
« vagabond in all reſpects ſhould or ought to be, by the 
<« ſtatute made in the nine-and-thirtieth year of the reign of 

33 Eliz. c. 4- „ our late ſovereign lady Queen Elizabeth, for the puniſh- 
«© ment of rogues and vagabonds ; and further, to be bound 
« ta his or their good behaviour for one whole year.“ 
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CHAPTER THE TIFTY-SECONI2 


CONTINUED, 


OF. 


NEGLECTING QUARANTINE. 


+ Seck. BY 26. Geo. 2. c. 6. ſ. 1. IT 1s RECITED, All veſſels, 
| That it is neceſſary that ſome proviſion be perſons, and 

made by parliament, for obliging {hips and perſons coming goods coming 
from places infected with or frequently ſubject to the plague, ee, 5 
to perform quarantine in ſuch manner as hath been or ſhall the plague 
be ordered by his majeſty, his heirs, or fucceſſors; and for may be 
puniſhing offenders therein in a more expeditious manner brought, ſub- 
than can be done by the ordinary methods of law:” AND e 
ENACTED, That all ſhips and veſſels arriving, and all ine in uch 
« perſons, goods and merchandizes whatſoever, coming or places as thall 
“imported into any port or place within Great Britain or be appointed. 
„ Treland, or the iſles of Guernſey, Ferſey, Alderney, Sark, or 
Man, from any place from whence his majeſty, his heirs 
« or ſucceſſors, by and with the advice of his or their privy 
“council, thall judge it probable that the infection may be 
„brought, ſhall be obliged to make their quarantine in 
e ſuch place and places, for ſuch time and in ſuch manner, 
i as hath b<en or ſhall, from time to time, be directed by 
„his majeſty, his heirs or ſucceſſors, by his or their order 
&© or orders made in his or their privy council, and notified 
« by proclamation, or publithed in the London Gazette ; and 
that until ſuch ſhips, veſſels, perſons, goods, and mer- 
„ chandizes ſhall have reſpectively performed, and be diſ- 
„charged from ſuch quarantine, no fach perſon, goods, or 
«© merchandizes, or any of them, ſhal: come or be brought 
„ on ſhore, or go or be put on board any other ſhip or 
veſſel, in any place within his majeſty's dominions, un- 
leſs in ſuch manner, and in ſuch caſes, and by ſuch licence, 
as ſhall be directed or permitted by ſuch order or orders 
made hy his faajeſty, his heirs or ſucceſſors, in council! as 
aforeſaid ; and that all ſuch mips and veſſels, and the per- 
ſons or goods coming or imported in, or going or being 
put on board the ſaine, and all ſhips, veſſels, boats, and 

erſons receiving any goods or perſons out of the ſame, 
ſhall be ſubject to ſuch orders, rules, and directions con- 
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5 + Seck. 2. By 26. Geo. 2. c. 6. ſ. 2. it is further enacted, 
Veſſels e- cc. 2. 5 20. & JO 1 
i . - I 2 a” i ard an 11 ein 
tected, being « Thar if the plague ſhall appear on bo nts TS 
nort! a © Cape Finiſferre, the maſter, com- 
do the northward of Cape Fini 5 e on 
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Finiflerre, to . lately procced to the harbour of New Grimſby in the 
3 9 3 45 40Y, where being arrived, he ſhall make known 
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ne crew of ſuch thip io infected, and 
* and ſupport of the crew o Roman RR 
: infection, 
on l reveut the {preading of the in N, 
« precautions ulec to p aid 15 
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man m md ee make the faid iſlands Ot 0cullyy g Ea ee 
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. = = e to entcr with fuch ſhip 1 1 2 
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n is majefty, or his privy council, and fhal! 
orders from his majeſty, or his 2 . 
to prevent any of his thip's company from going 
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i 1 - 1 and the ſaid maſter, or any other perion 
cc IPS Or 1 . 2 N lient 
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« aforeſaid ; as often as any ſhip or veſſel ſhall attempt to 
« enter into any port or place in Great Britain or Ireland, or 
« of tho iſtes of Guern/ey, Jerſey, Alderney, Sark, or. Man, the 
principal officer of his majeſty's cuſtoms in ſuch port 
« or place, or ſuch perſon as ſhall be authorized to ſee 
* quarantine duly performed, ſhall go off, or cauſe ſome 
„other perſon to be by him appointed for that purpoſe to 
ego off to ſuch ſhip or veſſel; and ſuch officer, or other 


+ nerfon authorized to fee quarantine performed as aforeſaid, 
or the perſon ſo by him appointed for that purpoſe, ſhall, 


© at a convenient diſtance from ſuch ſhip or veſſel, demand 
c of the commander, maſter, or other perſon having charge 
« of fuch ſhip or veſſel; and ſuch commander, maſter, or 
other perſon having charge of ſuch ſhip or veſſel, ſhall, 
upon ſuch demand, give a true account of the following 
*« particulars ; that is to ſay, the name of ſuch ſhip or vel- 
« fel; the name of the commander or perſon having charge 
thereof; at what place or places the cargo was taken on 
board; what place or places the ſhip or veſſel touched at 
in her voyage; whether ſuch places, or any, and which 
© of them were infected with the plague; how long ſuch 
« ſhip or veflel had been in her paſſage ; how many perſons 


were on board when the laid ſhip or veſſel ſet fail; whe- 


ther any and what perſons, during that voyage on board 

* ſuch {hip or veſſel, had been or ſhall be then infected 

„with the plague ;. how many died in the voyage, and of 

what diftemper ; what ſhips or veſſels he, or any of his 

„ ſhip's company, with his privity, went on board, or had 

any of their company come on board his ſhip or veſſel in 

the voyage; and to what place ſuch ſhips or veilels be- 

** Jonged ; and alſo the true contents of his lading to the 

beſt of his knowledge: and in caſe it ſhall appear upon If the infec. 
„ tuck examination, or otherwiſe, that any perſon then on tion be on 
board ſuch ſhip or veſſel ſhall, at the time of ſuch exami- board, &c. 
« nation, be actually infected with the plague, or that ſuch Rs 
„ {hip is obliged to perform quarantine, in ſuch calc it thall perform —_ 
and may be lawful to and for the officers of any of his rantine. 

© majeſty's ſhips of war, or any of his majeſty's forts or 

« parriſons, and all other his majeſty's officers whom it may 
concern, upon notice thereof given to them, or. any of 

them reſpectively, and to and for any other perfon or 

„ perſons whom they ſhall call to their aid and aſſiſtance, 

and they are hereby required to oblige ſuch ſhip or veſſel 

„to go and repair to ſuch place as hath been or ſhall be 
appointed for performance of quarantine, and to vie all 

** neceſſary means for that purpoſe, be it by firing of guns 

upon ſuch ſhip or veſſel, or any other kind of force or 

violence whatſoever : and in cafe any ſuch ſhip or veffel 


ſhall come from any place viſited with the plague, or have 
| any 
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any perſon on board actually infected, and the commander, 
<<. maſter, or, other perſon having charge of ſuch ſhip or 
& vellel, ſhall conceal the fame, ſuch commander, matter, 
or other perſon having charge of fuch ſhip or veſſel, ſhall 
« be adjudged guilty of felony, and ſhall ſuffer death as in 
“ caſes of felony without benefit of clergy; and in cafe 
* ſuch commander, maſter, or other perſon having charge 
& of ſuch ſhip or veſſel, ſhall, upon ſuch demand made as 
& aforefajd, not make a true diſcovery in any other of tlic 
de particulars aforeſaid, ſuch commander, matter, or other 
„ perlon having charge of ſucli ſhip or veſſel, tor every ſuck 
offence ſhall forfeit the ſum of two hundred pounds; 
© one moiety thereof to the king, his heirs and ſucceſlors, 
„ and the other moiety to him or them who ſhall ſue for 
the ſame, by action of debt, bill, plaint, or information, 
in any of his majeſty's courts of record at Meſdmiuſder, 
« Edinburgh, Dublin, or in the proper courts of the iſſes of 
* Guernſey, Jerſey, Alderney, Sark, or Man, reſpectively.“ 


Lad 
Lad 


+ Seck. 4. By 26. Geo. 2. c. 6. ſ. 4. it is further enacted, 
% That every maſter, commander, or other perſon having 
e charge of any ſhip or veſſel which ſhall be ordered to per- 
„form quarantine as aforeſaid, ſhall, after his arrival at the 
place appointed for the performance of his quarantine, 
deliver on demand to the chief officer appointed to ſec 
4 quarantine duly performed there, ſuch bill of health, and 
% manifeſt, as he ſhall have received from any Brit:/5 conſul 
&« during his voyage, together with his log-book and journal, 
under penalty of forteiting five hundred pounds; one 
« moiety thereof to the king, his heirs and ſucceſſors, the 
c other moiety to him or them who ſhall ſue for the fame, 
« by action of debt, bill, plaint, or information, in any of 
« his majeſty's courts of record at HFe/lminfter, Edinburgh, 
&« Dublin, or in the proper courts of the iſles of Guery/cy, 
« Jerſey, Alderncy, Sark, or Man, reſpectively.“ | 


+ Sea. 5. By 26. Geo. 2. C. ö. ſ. 5. it is further enacted, 


« That if any commander, maſter, or other perſon having 
« charge of any ſhip or veſſel liable to perform quarantine, 
© having notice thereof, ſhall himſelf quit, ot ſhall know- 
« jngly permit or ſuffer any ſeaman or paſſenger coming in 
„ ſuch ſhip or veſſel] to quit ſuch ſhip or veſſel, by going 
% on ſhore, or by going on board any other ſhip, boat, or 
« veſſel, before ſuch quarantine ſhall be fully performed, 
*«_ unleſs in ſuch cafes, and by ſuch proper licence as ſhall 
« be directed or permitted by ſuch order or orders made 
“ or to be made concerning quarantine, and the prevention 
« of infection as aforeſaid; or in caſe any commander, 
„ maſter, er other perſon having charge of ſuch ſhip or 
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veſſel, ſhall not, within convenient time after due notice, gain 
. N e E 

given for that purpoſe by the proper officer, cauſe ſuch to the place 

ſhip or veſſel, and the lading thereof, to be conveyed into appointed, to 

the place or places appointed for ſuch ſhip, veſſel, and forfeit g<ol. 

lading to perform quarantine reſpectively; then, and in 

every ſuch caſe, every ſuch commander, maſter, or other 

perſon having charge of ſuck ſhip or veſſel, for every ſuch 

offence thall forfeit five hundred pounds; one moiety 

thereof to the king, his heirs and ſucceflors, and the other 

moiety to him or them who will ſue for the ſame; and 

alſo if any perſon ſhall ſo quit ſuch ſhip or veſſel by 

going on ſhore, or by going on board any other ſhip or aud perfons 

veſſel, contrary to the true meaning of this act, it thall Jeg i 57 

and may be lawful for all perſons whatſoever, by any kind obliged ig 
of force and violence, to compel ſuch perſon to return force to re- 


on board ſuch ſhip or veſſel]; and every ſuch perſon fo turn, and to 


quitting ſuch ſhip or veſſel ſhall, for every tuch offence, in, 


{ſuffer impriſonment for the ſpace of fix months, and ſhall forfeit 2001 
alſo forfeit the ſum of two hundred pounds; one moiety 

to the king, his heirs and ſucceſſors, the other moiety to 

him or them that will fue for the ſame, the ſame reſpective 

penalties and forfeitures to be recovered by action of debt, 

bill, plaint, or information, in any of his majeſty's courts 

of record at Weſtminſter, Edinburgh, Dublin, or in the pro- 

per courts of the iſles of Guern/cy, Jerſey, Alderney, Sark, 

or Man, reſpectively.“ | 


4 $24. 6. By 26. Geo. 2. c. 6. ſ. 6. it is further enacted, Lazarets may 
That whenever his majeſty, his heirs and ſucceſſors, by be ereGed "a 
and with the advice and content of parhament, ſhall direct £2202 of 
houſes or lazarets to be provided for the receiving and © wonders 
entertaining ot perſons obliged to perform quarantine, or making” With 
for the depoſiting, opening, and airing of goods and mer- faction to the 
chandizes liable to perform quarantine as aforeſaid, it Pproprietors. 
{hall and may be lawful to ercit the ſame either in any 

waſte grounds or commons, or where ſuch waſte grounds 

or commons are not ſufficient, in the ſeveral grounds of 

any perſon or perſons whatloever, not being a houſe, 

park, garden, orchard, yard, or planted walk, or avenus 

to a houſe, paying ſuch rate, rent, or conſideration for 

the ſame to the perſons intereſted therein reſpectively, 

according to their ſeveral intercits in the ſame, as ſhall be 

agreed on between the perſons ſo intereſted, their guar- 

dians or truſtees, and any two perſons to be appointed | 
for that purpoſe by his majeſty, his heirs or ſucceſſors, In cate cr 
under his or their ſign manual; and in caſe of any diffe- difference, the 
rence concerning ſuch rate, rent or confideration between ſame to be 
the perſons ſo intereſted, thr guardians or truſtees, and ſettled by a 
ſuch perſons ſo to be appointed by his majeſty, his heirs ag 
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or ſucceſſors as aforeſaid, then and in ſuch caſes the ſaid 
perſons ſo to be appointed by his majeſty, his heirs and 
ſucceſſors, may and are hereby authorized, thirty clear 
das before any general quarter-ſeffions of the peace to 
be holden for the reſpective counties or diviſions where 
ſuch grounds ſhall reſpectively lie as aforeſaid, to give or 
cauſe to be given, to the occupier or occupiers of ſuch 
ſeveral grounds, or to be left at their laſt places of abode 
reſpectively, a notice in writing, deſcribing the quantity 
of grounds fo directed by his majeſty, his heirs and ſuc- 
ceſſors, by and with the advice and conſent of parliament, 
for the purpoſes aforeſaid, and purporting that the rent 
or conſideration of ſuch ground will be adjuſted and 
ſettled by a jury at the faid ſeſſions; and the juſtices at 
their ſaid feffions, upon proof to them made that ſuch 
notices have been given, ſhall and are hereby authorized 
and required to charge the jury which ſhall attend at the 
ſaid ſeſſions, or ſome other jury of twelve honeſt and ſub- 
ſtantial men (to be then and there impanelled and returned 
by the ſheriff of the county, without fee or r2ward) and 
cauſe to be fworn, well and truly on their oaths to aſſeſs 
the value of the ground comprized in the faid notices, 
and the rent or confideration to be given for the ſame to 
the reſpective owner or owners thercof. according to thei: 
reſpective intereſts therein; which oath the ſaid juſtices 


are hereby required to adminiſter to the ſaid jury, and to 


which {aid jury the faid perſons to be appointed by his 
majeſty, his heirs and ſucceſſors, and the parties intereſted 
in ſuch ground, ſhall have their lawful challenges; and 
the ſaid jury being ſo ſworn and charged as aforeſaid, 
after proper evidence on oath given to them, ſhall by their 
verdict aſſeſs the rent or conſideration to be given for ſuch 


ground to the reſpective owner or owners thereof, 2c- 


cording to their reſpective intereſts therein; which ver- 


dict of the ſaid jury, and judgment of the ſaid juſtices 
J oy ] CI : . 


thereupon, ſhall be coneluiive and finally bind all par- 


ties; and that from and after ſuch verdict and judgment, 


his majeſty, his heirs and ſaccetlors, ſhall and may hold 
and enjoy ſuch ground for and during all ſuch time and 
term as his majeſty, his heirs and ſucceſſors, ſhall judge 
neceftary for tlie purpoſes aforeſaid, paying tor the fame 
ſuch rate, rent, or other contideration, as thall be agreed 
upon, or aſſeſſed and adjudged as atorcſaid,” 


+ Set. 7. By 26. Geo. 2. c. 6. ſ. 7. it is further enacted, 
That the proper officers authorized to put in execution 
ſuch orders made or to be made as aforeſaid, thall, and 
they are hereby impowered and required to cauſe and 
compel all pertons obliged to perform quarantine as atore- 

| a = laid, 
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« ſaid, and all goods and merchandizes comprized within 
« any ſuch orders made or to be made as aforeſaid, reſpec- 
tively to repair, or be conveyed to ſome of the ſaid 
« houſes or lazarets, or to ſuch other places as ſhall be 
« provided for the reception of ſuch perſons, goods, or 
« merchandizes, or for the opening and airing of ſuch 
goods or merchandizes, according to ſuch order or 
« orders made or to be made as atoretaid.” 


4 


** 


Aa 


+ Sc. 8.. By 26. Geo. 2. c. 6. ſ. 8. it is further enacted, Perſons re- 
« "That if any perſon obliged to perform quarantine as fuſing to per- 
c aforcſaid, ſhall wilfully refuſe or neglect to repair, within — 5 
« convenient time after duc notice for that purpoſe given 
6 to him, her, or them, by the proper officer, to the houſe, 
% lazaret, or other place duly appointed for him, her, or 
© them, or having been placed in ſuch houle or lazaret, or 
© other place, ſhall etcape, or attempt to eſcape, out of 
the ſame before quarantine fully performed; it thadl and 


may be lawtul to and for the watchmen, and other per- — 3 
| „ tons appointed to fee quarantine performed, by ſuc 
<, force as the cale ſhall require, to compel every ſuch per- 
to *« fon ſo refuſing or neglecting as aforeſaid, and every ſuch 
it e perſon fo eſcaping or attempting to eſcape as aforeſaig, 
= do repair or return into ſuch houſe, lazaret, or other 
0 place fo appointed for him or her as aforeſaid; and every 
i$ fluch perion ſo refuſing or neglecting to repair, within 
d convenient time after ſuch notice as aforeſaid, into ſuch 
d * houſe, lazaret. or other place appointed for him or her 
!, aas aforeſaid; and allo every perfon actually eſcaping as Ferſons eicap- 
by « aforeſaid, ſhall be adjudged guilty of felony, and thall 1 guilty 
n ſuffer death as a felon, without benefit of clergy.” wo. 
- F See. 9. By 26. Geo. 2. c. 0. 1. 9. IT IS RECITED, Officers to en- 
8 „That whereas diſobedience or refractory behaviour in force obedi- 
5 perſons under quarantine may be attended with great dan- se. 


ger and inconvenience,” it is further enacted, Thar all 
„ perſons liable to perform quarantine, whether in ſhips, 
„ lazarets, or elſewhere, ſhall be ſubje&t, during the ſaid 
© quarantine, to ſuch orders as they ſhall receive from the 
proper officers authorized to {ee it duly performed; 
| and the faid officers are hereby impowered and required 
'© to enforce all neceſſary obedience to their ſaid orders; 
and may, in caſe of neceſfity, call in others to their aſ- 
„ fiſtance; and all perſons ſo called are hereby required 
© to aſſiſt accordingly.” 


> _o Sw kg 


+ Set. 10. By 26. Geo. 2. c. 6. ſ. 10. it is further en- Sound perſons 
entering a la- 


acted, N That if any perſon not infected with the plague, rare, 
nor liable to perform quarantine, ſhall enter any houſe, obliged to con- 
Vol. I. | P p „ lazaret, tue there; 
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© lazaret, or other place ſo appointed as aforeſaid, whiln 
« any perſon or perſons infected with the plague, or being 
„ under quarantine, ſhall be therein; and ſhall return, oy 
0 attempt to return from thence, unlefs in ſuch caſes, and 


by ſuch licence, as ſhall be directed or permitted by 


and if he *. 
cape, felony, 


Officer neg- 
lecting duty, 
to forfeit his 


office and 1001. ; 


and if he em- 
bezzle any 
goods, to pay 
treble das 
mages. 


« ſuch order or orders made or to be made as aforeſaid; it 
„ ſhall and may be lawful to and for the watchmen, or 
« other perſons appointed to guard or ſecure ſuch houſe, 
<« Jazaret, or other place fo appointed as atoreſaid, by ſuch 
6 force as the caſe ſhall require, to compel ſuch perſon fo 
returning, or attempting to return, to repair into ſuch 
&* houſe, lazaret, or other place ſo appointed as aforeſaid, 
„ there to continue and perform quarantine: and in cafe 


« ſuch perſon ſhall actually eſcape out of fuch houſe, laza- 


e ret, or other place where he or the ſhall be fo placed for 
% performance of quarantine, before he or the ſhalt have 
« fully performed the ſame, he or ſhe ſhall be adjudged 
« guilty of felony, and ſhall ſuffer death as a felon, without 
« benefit of clergy.” 


+ Set. 11. By 26: Geo. 2. c. 6. ſ. 11. it is further en- 
acted, That if any officer or officers of his majeſty's cul- 
« tows, or any other officer or officers, perion or perſons 
* whatſoever, to whom it doth or ſhall appertain to cxe— 
cute any order or orders made or to be made concerning 
„ quarantine, or the prevention of infection, and notified 
„as aforeſaid, or to ſee the ſame put in execution, thali 
„be guilty of, any wiltul breach or neglect of his or their 
duty in that behalf, every fuch officer and perfon ſo ot- 
« fending ſhall forfeit his office or employment in the cui 
« toms, or any other office or employment, and ſhall 
& become from thenceforth incapable to hold or enjoy 
the ſame, or to take a new grant thereof, and forfeit the 
ſum of one hundred pounds, one moiety thereof to the 
„king, his heirs and fucceſiors, and the other moiety to 
him or them who ſhall or will fue for the {ame by action 
of debt, bill, plaint, or information, in any of his ma- 
jeſty's courts of record at I/eftminjler, Edinburgh, Dubin, 
< or in the proper courts of the iſles of Gury/oy, Ferfey, 
& Alderney,. Sark, or* Man, TtcipeCtively; and if any ſuch 
officer or perſon ſhall embezzle, or ſhall knowingly and 
* willingly damage any gouds performing quarantine under 


C 


« his direction, he thall be liable to pay treble damages, 


« and full coſts of ſuit.“ 


Self. 12. By 26. Geo. 2. c. 6. ſ. 12. it is recited, 
That whereas certain ſpecies of goods and merchandixes 
are more eſpecially liable to retain infection, and may be 
brought from places intected into other countries, and from 


thenc 
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thence imported into his majeſty's dominions in ſhips not 
obliged to perform quarantine,” it is enacted, “ That all 


«c 


” 


0 
cc 
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ſuch goods and merchandizes as are or ſhall be particu- 
larly ſpecified for that purpoſe, in any order or orders 
made or to be made concerning quarantine, and the pre- 
vention of infection as aforeſaid, which ſhall be imported 
into any of his majeſty's dominions, from any foreign 
country or place, in any ſhip or veſſel whatſoever, ſhall 
be ſubject and liable to tuch order or orders made or to 
be made concerning quarantine, and the prevention of 
infection as aforeſaid.” | 


579 


Goods ſpeci- 
fied to be li- 
able to qua- 
rantine- 


Seck. 13. By 26. Geo. 2. c. 6. f. 13. it is further en- On proof that 
acted, ** That after quarantine fhall have been duly per- the veſſel hath 
performed 
QUATrantiney, 


66 


46 


formed by any thip or veſſel, perſon or perſons, obliged 
to perform quarantine, according to ſuch order or orders 
made as aforeſaid, and this act, and upon proof to be 


made by the oaths of the maſter, or other perſon having 
charge of ſuch ſhip or veſſel, and of two of the perſons 


belonging to ſuch ſhip or veſſel, or upon proof to be 
made by the oaths of two or more credible witneſſes, be- 
tore the cuſtomer, comptroller, or collector of the port 
where ſuch quarantine ſhall be performed, or the next 
port thereunto, or before any of their deputies, or any 


* juſtice of the peace living near to ſuch port, or where 


ſuch quarantine ſhall have been performed within any of 
the {aid iſles of Guernſey, Jerſey, Alderney, Sark, or Man, 
before any two jurats or magiſtrates of any of the ſaid 
iſles reſpectively (which perſons are hereby authorized 
and required to adminitter ſuch oath), that fach ſhip or 
veliel, and all and every tuch perſon and perſons reſpec- 
tively, have duly performed quarantine as aforeſaid ; and 
that the ſhip or veſſel, and all and every ſuch perſon and 
perſons are free from infection; and after producing a 
certificate to that purpoſe, ſigned by the chief officer who 
ſuperintended the quarantine of the ſaid ſhip, then and 
in the ſaid reſpective caſes ſuch cuſtomer, comptroller or 
colleQor, or any of their deputies, together with the ſaid 
juſtice of the peace, or ſuch jurats or magiſtrates as afore- 
laid reſpectively, are hereby required to give a certificate 
thereof; and thereupon ſuch ſhip or veilel, and all and 
every ſuch perſon and perſons fo having performed qua- 
rantine, ſhall be liable to no further reſtraint or deten- 
tion upon the ſame account, for which ſuch {hip or 
refſel, perſon or perfons, fhall have performed quaran- 
tine as aforeſaid.” 


+ Sef, 14. By 26. Geo. 2. c. 6. ſ. 14. it is further 


enacted, © That the officer before whom ſuch oath ſhall 
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be made, and by whom ſuch certificate ſhall be given, 
ſhall for ſuch reſpective oath and certificate demand ot 


take no tce or reward whatſoever.” 


+ Sect. 15. By 26. Geo. 2. c. 6. ſ. 15. it is provided, 


That all goods, wares, and merchandizes, liable to qua— 
rantine as aforeſaid, ſhall be opened and aired in ſuch 
place or places, and for ſuch time, and in ſuch manner, 
as ſhall be direQcd by his majeſty, his heirs or ſucceſ- 


ſors, by ſuch order or orders to be made as aforeſaid; 


and after tuch orders ſhall have been duly complied with, 
and a certificate thereof given by the chief officer ap- 
pointed to ſuperintend the quarantine and airing of ſuch 
goods, wares, and merchandizes, and proof thall be made 
thereof, by the oaths of two or more credible witneſſes, 
betore the cuſtomer, comptroller, or collector of tlie 
port, lying next to ſuch place or places where ſuch 
goods, wares or merchandizes ſhall have been openec 
and aired as aforeſaid, or any of their deputies, or any 
juftice of the peace living near the ſame, or before any 
two jurats or magiſtrates of the ſaid iſſes of Guecyn/ey, 
6 Alderney, Sark or Man reſpectively (who are her- 

y authoriſed and required to adminifter ſuch oath}, 
upon certiticate and return of ſuch proof by ſuch cut- 
tomer, comptroller, or collector, or any of their depu— 
tics, or ſuch two jurats or magiſtrates as aforeſaid, che 
are hereby reſpectively required to make ſuch certiffcat, 
and return to the commiſſioners appointed for the na— 
nagement of the cuſtoms of Great Britain or Ireland, ot 
to the governor or commander in chief, being upon the 
place, in the 1fles of Guernſey, Feiſey, Alderney, Sat 
or Aan reſpectively), ſuch goods, wares, and merchan- 
dizes ſhall be forthwith diſcharged from any re{traint o: 
detention upon the fame account, by order of the faic 
commutioners, cr any two of them, or of the ſaid go- 


* vernor or commander in chief of any of the ſaid iſſes a 


aforeſaid reſpectively; for every of which oati, certii;- 
cate, and order, no fee or reward whatſoever fhajl be 
demanded or taken,” 


+ Sea. 16. By 26. Geo. 2. c. 6. ſ. 16. it is alſo proviced, 
That if any oflicer or other perſon ſtall demand or take 
auy fee or reward whatſoever for any ſuch oath, order, 
or certificate, to be adminiſtered or made in purſuance 
of this act, cvery perſon ſo offending ſhall forfeit the 
ſum of one hundred pounds, one moiety thereof to his 
majeſty, his heirs and ſucceſſors, and the other moiety 


to him or them who ſhall ſue for the ſame, by action of 


debt, bill, plaiat or information, in any of his majeſty's 
je « courts 


«4s 


10 


tion of cuſtomable and prohibited goods and merchandizes, 
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« courts of record at JYe/iminfter, Edinburgh, Dublin, or in 
« the proper courts of Gu , Feisty, Alderney, Sark, or 
« an reſpectively, in which cate treble coſts ſhall be al- 
© lowed to either party, as in other caſes.” 


+ Sedt, 17. By 26. Ceo. 2. c. 6. 1. 7-0 is further en- Superintend- 
acted, “ That if any officer or other perſon appointed to aut of the qua- 
+ ſee quarantine duly performed, or any perſon placed or i 
appointed as a watchman upon any houte, lazaret, ſhip, acting ns 
or other place for performance of quarantine in PUTr- trary to duty, 
« ſuance of this act, ſhall deſert from their duty when em- 

« ployed on the ſaid buſineſs of quarantine, or ſhall know- 
ingly and willingly permit or ſuffer any perſon, ſhip, 
goods, or merchandizes, to depart or be conveyed out 
of ſuch houſe, lazaret, ſhip, or other place reſpectively 
appointed for performance of quarantine, unleſs in fuch 
« caſes, and by ſuch licence, as are or ſhall be directed or 
« permitted by ſome order or orders made or to be made as 
« aforeſaid; or if any perſon directed as aforeſaid to give a 
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certificate of a ſhip's having duly performed her quaran- or officer giv. 


„tine or alring, ſhall knowingly give a falſe certificate; ing falſe cer- 
then, and in every of the faid caſes, every fuch officer and Ny ſut- 
« perſon ſo offending ſhall ſaffer death, as in cafes of felony *<* death. 
without benefit of clergy.” 


Sect. 18. By 26. Geo. 2 c. 6. ſ. 18. it is further en- Perſons con- 
ated, © That if any perſon or perſons ſhall knowingly or cealing or 
« wilfully conceal from the officers of quarantine, or thall clandeſtinely 
« clandeſtinely convey any letters, goods, wares, or mer- convene 
« chandizes from any ſhip under quarantine, or liable to from Ks. ſhip 
„perform quarantine, by any ſuch order to be made as under qua- 
% atorcfaid, or from any lazaret or other place where goods rantiue, or 
« ſhall be performing quarantine, every ſuch perſon fo of- gs _—_— 
« fending thall ſuffer death, as in caſes of felony without Aa. 
& benefit of clergy.” | | 


+ Sect. 19. By 26. Geo. 2. c. 6. ſ. 19. 1T Is RECITED, 
& That whereas it is notorious, that notwithſtanding the 
many good laws made to prevent the clandeſtine unporta- 
a pernicious trade of that kind is ſtill carried on, for the 415 the 

; : A nfection in 
moſt part in open boats or veſſels of ſmall burthen, which the olages 
privately and in the night put into creeks and ſecret places herein men- 
on the coaſt, thereby eſcaping the obſervation of. the of- tioned, ſmall. 
ticers of the cuſtoms, which practices may prove highly de- og PSY 
trimental to the ſafety of theſe kingdoms during a time of — 


infection; for prevention thereof it is enacted, “ That countrywhich 


vhen any part of Great Britain, Irelaud, or the iſles of ſhall be men- 


'© Guernſey, Jerſey, Alder ney, Sark or Man, or France, Spain, tioned in a 


P p 3 « Portugal, proclamation. 


- — — —— 


7 rr 


- 
— 


po 4 > - 
. ES att e r 8 — 5 = 
PP.. w RTE No Cp YO ⁵⁰ A ̃/¾/ pp — * A EEE IE A er 


3 
$7 28 92 gs RIES * 


532 


Veſſols failing 


without ſuch 
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Portugal, or the Low Countries, ſhall be infected with 
the plague, it ſhall and may be lawful to and for 
his majeſty, his hrs and ſucceſſors, by his or their pro- 
clamation to prohibit and reſtrain all ſmall boats and 
veſſels, under the burthen of twenty tons, from failing 


or paſſing out of any port or place of Great Britain or 


Ireland, or the iſles of Guernſey, Jer icy, Alderney, Sas! 
and Man, or any of them, until ſecurity be firſt given 
by the maſter of every ſuch boat or veſſel reſpectively, to 
the ſatisfa&tion of the principal officer of the cuſtoms, or 
the chief magiſtrate of the port or place from whence 
ſuch boat or veſſel ſhall fail, by bond taken to the king, 
his heirs or ſucceſſors, with ſufficient ſureties, in the 
penalty of three hundred pounds, with condition that if 
ſuch boat or veſſel ſhall not go to, or touch at any 
country, port or place to be mentioned for that purpoſe 
in ſuch proclamation; and if the maſter or other perſon 
having charge of ſuch boat or veſſel, and all and every 
mariner and wariners, patſenger and pailengers, going 
in ſuch boat or veſſel ſhall, during the time aforeſaid, 
not go on board any other ſhip or veſſel at ſea, and. if 
ſuch maſter or other perſon having charge of ſuch boat 
or veſſel, ſhall not permit or ſuffer any perſon or perſons 
to come on board ſuch boat or veſſel at ſea, from any 
other ſhip or veſlel, and ſhall not, during the time a- 


* forelaid, receive any goods and merchandizes whatſoever 
out of any other thip or veſſel, then ſuch bond ſhall be 


void, or to ſuch effect; for the making of which bond 
no fee or reward whatſoever ſhall be taken; and in cafe 
any boat or veſſel for which ſuch ſecurity ſhall be re- 
quired by fuch proclamation, ſhall ſet fail or paſs ont 
of any port or place of Great Britain or Ireland, or the 
{lands of Cuernſey, Fer /ep, Aldrrney, Sark and Man, or 
any of them retpeCtively, before ſuch fecurity be given 
as aforeſaid, every ſuch boat or vet] fo failing or paffing 
out of any port or place, contrary to the true intent and 
meaning of this act, together with her tackle, apparel, 


and furniture, ſhall be forfeited to the king, his heirs ' 


and ſucceſſors, and ſhall and inay be ſeized, ſued tor, 
and recovered in his majeſty's court of exchequer at 
Meſlinluſter, Edinburgh, or Dublin, or in the proper 
courts of the iſles of Gucrn/cy, Ferſey, Alderney, Sark, or 
Man reſpe&ively, to the vie of his majeſty, his heirs 
and ſucceſſors; and the maſter of, and every mariner 
ſailing in any ſuch boat or veſſel, being thereof lawfully 
convicted upon his or their appearance or default, upon 
the oath or oaths of one or more credible witneſs or wit- 
neſſes, by one or more juſtice or juſtices of the peace 
where ſach oftender {hail be found which oarh ſuch juſ- 
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tice or juſtices of the peace are hereby impowered and 


required to adminiſter}, thall forfeit the ſum of twenty 


pounds; one moiety thereof to the informer, the other 
moiety to the poor of the pariſh where ſuch offender 
ſhall be found; the ſame to be levied by diſtreſs and ſale 
of the offender's goods, by warrant under the hand and 
ſeal, or the hands and ſeals, of ſuch juſtice or juſtices 
before whom ſuch offender ſhall be convicted as afore- 
aid; and for want of ſuthcient diſtreſs, every fuch of- 
fender thall by ſuch juitice or juſtices be committed to 
priſon, there to remain without bail or mainprize for the 
tpace of three months; and in caſe any ſuch offender 
{hall be found in any of the ſaid if}es of Guernſey, Jerſey. 
Alderney, Sark or Aan, and ſhall be lawfully convicted 
of ſuch offence in any action or ſuit to be founded ow 
this act, in the proper court of any of the ſaid itles where 
he ſhall he fo found, fuch offender ſhall forfeit the ſum 
of twenty pounds ; one moiety thereof to the informer, 
and the other moiety to the poor of the pariſh or place 
where ſuch offender ſhall be found; and in default of 
paying ſuch. penalty, fhall ſaffer impriſonment without 
bail or mainprize for the ſpace of three months.“ 


+ Se. 20. By 26. Geo. 2. c. 6. ſ. 20. To the end that 


all perſons may know how to demean themſelves in the 
premiſes, it is further enacted, „ That when and as often 


[1 


as his majeſty, his heirs or ſucceſſors, thall make any 
order or orders concerning quarantine, and the preven- 
tion of infection, and notiiy the ſanie by proclamation, 
or cauſe the ſame to be publiched in the London Gazette as 
aforclaid ; ſuch proclamation, or order or orders in 
council, as atorciaid, thall be publicly read upon the 
next Samday on which divine ſervice thall be performed 
after the receipt of the ſame, and the firſt Sunday in every 
month afterwards (during the time ſuch orders tha!l 
continue in force) immediately after the prayers in all 
pariſh churches, and other places ſct apart for divine 
vorthip, within fuch counties and places as thall be 


* ſpecified for that purpoſe in {uch proclamation or orders 


reſpectively.“ 
41S 2 By 26. Geo. 2. c. 6. ſ. 21. it is further en- 


ated, * That if any action or ſuit ſhail be commenced 
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againſt any perſon or perfons for any thing done in pur- 
ſuance of this prefent act, the defendant or defendants 
in ſuch action or ſuit may plead the general iſſue, and 
give this act, and the ſpecial matter in evidence, at any 
trial to be had thereupon, and that the ſame was done in 


purſuance and by the authority of the {aid act; and if it 
„ ſhall 
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„ ſhall appear ſo to have been done, then the jury ſhall 
„find for the defendant or defer:dants; and if the plaintift 
„ fhall be nonſuited, or diſcontinue his action, after the 
& defendant or defendants thall have appeared ; or if judg- 
„ ment ſhall have been, given upon any verdict or demurrer 
Treble coſts. c againſt the plaintiff, the detendant or defendants {hall 
% and may recover treble coits, and have the like remedy 
„ for the ſame, as the defendant or defendants hath or 
4 have in other caſes by law.“ 


Limitation of + Se&. 22. By 26. Geo. 2. c. 6. ſ. 22, it is provided, 


* mw 6 That no attainder of felony, by virtue of this act, ſhall 
0 0 an 123 « extend to work any corruption of blood, or forteiture of 
J « any goods, chattels, lands, tenements, or heredita- 
« ments.“ 
0 Re rv. Harris, 4 Se. 23. It hath been determined, that diſobedience 
[i dS; as Rep. to ſuch an order as is mentioned in the firſt ſection of this 
ſt ſtatute is an indictable offence, and puniſhable as a miſ- 
oh demeanor at common law. 
47 
q; > © 6 
1 124; e e + Secf. 24. But it does not ſeem to be ſettled, whether 
or erm **Þ* the penalties in the fifth ſection attach on any other than 
[ the captain, ſeamen, or paſſengers. 
j 
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© if any perſon or perſons ſhall knowingly ſend any letter 
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CHAPTER THE FIFTY-THIRD. 


O F 


SENDING A THREATENING LETTER. 


OF FENCES againſt the public peace created by Natute 


are, 

1. Sending threatening letters. 

2. Riot. 

3. Moſs-trooping. 

4. Unlawful hunting. 

5. Pulling down turnpikes. 

6. Deſtroying fences. 

7. Injuring bridges. 

8. Deſtroying banks and floodgates. 


As to THE FIRST POINT, wiz. The offence of ſending 
threatening letters. 


+ $222, 1. The diſperſing of 61s of menace, threatening , Hale 567, 
deſtruction to the lives or properties of thoſe to whom they | 
were addrefled, for the purpoſe of extorting money, is at 

the common law a high miſdemeanor, puniſhable by fine 

and impriſonment. 


+ Sef..2. By 9. Geo. 1. c. 22. it is enacted, © That Threatening 


: k > letter. 
without any name ſubſcribed thereto, or ſigned with a For the form 


„ fictitious name, demanding money, veniſon, or other of an indift- 

% valuable thing; or ſhall forcibly reſcue any perſon being ment for this 

cc . offence, vide 
lawtully in cuſtody of any officer or other perſon for the 6,, Cir. 

« offences aforeſaid; or ſhall by gift, or promiſe of money Com. 453. 

© or other reward, procure another to join him or them in 


any 
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an ſuch unlawful act, ſuch offender mall ſuffer death 
without benefit of clergy.” 


* 
* 


* 
* 


+ See. 3. And it 15 enacted by 27. Geo. 2 
That if anv perſon or perſons thall pen, e 
* any letter without any name ſubſcribed thereto, or ſigned 
« with a fictitious name or names, letter or letters, threatening 
to kill or murder any of his majeſty s ſubjects, or to born 
„their houſes, out-hovſes, barns, ſtacks of corn or grain, 
« hay or ſtraw, though no money or veniſon, or other v Va- 
« luable thing ſhall be demanded in or by ſuch letter or t 
letters, or mall forcibly reſcue any perſon in lawful cuſ— 

t tod y for the fame, ſuch oſtender thall ſuffer death without f 


« bencfit of clergy.” 


* 
* 


„ „ wa. Fw wo os 


+ Set. 4. And it is further enacted by 30. Geo. 2. c. 24. 
*© That all perſons who ſhall knowingly ſend or deliver any 
ce Jetter or writing with or without a name or names ſub- 
& ſcribed thereto, or ſigned with a fictitious name or names, 
« letter or letters, threatening to accuſe any perſon of any 
* erime puniſhable by the law with death, tranſportation, 
or pillory, or any other infamous puniſhment, with a view 
© or intent to extort or gain money, goods, WAFES, or mer— 
& chandizes, from the perſon or perſons ſo threatened to be 
'© acculed, ſhall on conviction be put in the pillory, pab- 
* hcly whipped, or fined and impriſoned, or traniported, not 
7 cerding the ſpace of ſeven years, in the diſcretion of the 


ort. 


: + Sr. 5. It hath been determined, that if a perſon de- 
Girawnad's z 8 : y* 
te Pat itver a threatening letter to a common porter or meflage- 
CAT 11 N > * 3 . . 2 up . 0 . . 5 
= wa T Carrier, vefhring hum to put jt into the yoſt-oftice, it is evidence 
175-6, a that the perion who vetirered it knew its contents, al- 
eaſe riefves. though the letter was 1cal'd at tiie time it was fo delivered. 


id oa + $97, 6. It is alto determined, that if a threatening 
Coe, (aſes letter be deliver io a Porter. Or at the F wht. ONCE in one 
. L. 125 county, directed to a perſon living in another county, the 

offender may be tried in the connty in wich the letter was 


delivered to the perſon to whom it was duected, 


+: erf. 7. Tt ſeems alſo, that if a letter of this deſcrip- 


Gar woods Fog 
Cue, Caſes tion be couc bed in ambiguous terms, the AUEITION u ether 
CG Lo. the words it contains amount to a threat, may be refer ted to 
the co::fideration of the jury (1). 
1 Coe th 12 ( ot Len 5 1 , Nfaund, * Nere 3 15 deter 4 inch, FRO on 2 2 plet ef 
the na. te of lamitatione, ihe content: 5 a er may be referred io e S wa ta tay 
becher they staount te heck noble. Znient Ache 3:-br, bern Pp 760 - 
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+ Sect. 8. It ſeems alſo, that if 4. and B. his wife Hammond's 
live as ſervants in the houſe of C. and AH. write a threatening 8 Bai. 
letter, and B. iinds it on the ground, and delivers it to C. the „ 
perſon threatened, this is not ſending a letter within the As HORST 
ſtatutes 9. Geo. I. c. 22. and 27. Geo. 2. c. 15. ; but that if ice. 
there be evidence that B. knew the contents, it may amount 
to the offence of delivering a threatening letter within the 


ſtatute 30. Geo. 2. c. 24. 


+ 827, 9. It is determined, that a certiorar; will not he Rex v. Smith, 
to the juſtices at ſeſſions, to remove an indictment found be- Cp. 24. 
tore them, for any of the offences therein deſcribed, into the 
court of king's bench. 
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CHAPTER THE FIFTY-THIRD. 


CONTINUED. 


0 F 


1 THE S 


i. . 1 16 RECITED, *© That 


Twelve per- B of late many rebellions riots and tumults have been 


ſors or more, 


malawfully 


in divers parts of this kingdom, to the diſturbance of the 


2ffermbied,and public peace, and the endangering of his majeſty's perſon 
not diſperſing and government, and the fame are yet continued and fo- 


after com- 
manded by 
one juſtice, 
c. by pro- 
clamat ion, 
adiudged fe- 


tons withour 


benefit of 
cle 187 


mented by perſons diſaffected to his majeſty, preſuming fo 
to do, for that the puniſhments provided by the laws now 
in being are not adequate to fuch heinous offences; and 
by tuch rioters his majeſty and his adminiſtration have 
been moſt malicioufly and falſly traduced, with an intent 
to raife diviſions, and to alienate the affections of the 
people from his majeſty : therefore for the preventing and 
ſuppreſſing of ſuch riots and tumults, and for the more 
ſpeedy and effectual puniſhing the offenders therein,“ it 
is ENACTED, * That if any perſons to the number of 
„ twelve or more, being unlawfully, riotoufly, and tumul- 
« tuouſly aſſembled together, to the diſturbance of the pub- 
lic peace, and being required or commanded by any one 
or more juſtice or juſtices of the peace, or by the ſheriff 
*« of the county, or his under-ſheriff, or by the mayor, 
„ bail or bailiffs, or other head-ofticer, or juſtice of 
the peace of any city or town-corporate, where ſuch 
„ aſſembly {hall be, by proclamation to be made in the 
„ king's name, in the form herein-aſter directed, to diſperſe 
* themiclves, and peaceably to. depart to their habita- 
tions, or to their Jawtul buſineſs, ſhall, to the number of 
„ twelve or more (notwithitanding ſuch, proclamation 
„ made), unlawfully, riotouſly, and tumultuouſty remain 
or continue together by the {pace of one hour after ſuch 
„command or requeſt made by proclamation, that then 
« ſach continuing together to the number of twelve or 


„ more, after ſuch command or requeſt made by proclama- 


ten, {hall be adjudged felony without beneſit of clergy, 
and 
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aforeſaid, within the limits of their reſpective juriſ- 


and the offenders therein ſhall be adjudged felons, and 
ſhall ſuffer death as in caſe of felony without benefit of 


clergy.” 


+ Sed. 2. By 1. Gen. I. ft. 2. e. 5. f. 2: it is enacted, How the pro- 
That the order and form of the proclamations that ſhall clamations 

be made by the authority of this act, ſhall be as here- mall be mace, 
after followeth (that is to ſay), the juſtice of the peace, 

or other perſon authoriſed by this act to make the ſaid 


* proclamation, ſhall, among the ſaid rioters, or as near 


to them as he can ſafely come, with a loud voice com- 
mand, or* cauſe to be commanded filence to be, while 
proclamation is making, and after that, ſhall openly and 
with loud voice make or cauſe to be made proclamation in 


- theſe words, or like in effect: 


& Our ſovereign lord the king chargeth and commandeth all The procla- 
perſons, being aſſembled, immediately to diſperſe themſelves, and mation. 
peaceably to depart to their habitations, or to their lawful buſi 

neſs, upon the pains contained in the att made in the firſt 

year of king George, fer preventing tumults and riotous afſem- 

blies. 


«© God fave the king.” 


And every luch juſtice and juſtices of the peace, ſheriff, Tufttces, &c- 
under-theriF, mayor, bailiff, and other head- officer, 5 F<tort to 
5 the place. 

dictions, are hereby authoriſed, impowered and requir— 

ed, on notice or knowledge of any ſuch unlawful, 

riotous, and tumultuous aſſembly, to reſort to the place 

where ſuch unlawful, riotous, and tumultuous aſſemblics 

ſhall be, of perſons to the number of twelve or more, and 

there to make, or cauſe to be made, proclamation in man- 

ner aforeſaid.“ 


+ Ser, 3. By 1. Geo. 1. ſt. 2. c. 5. £3 it ier p, ©6 
ated, © That if ſuch perfons fo unlawfully, riotoully, ſembled and 
and tumultuouſly aſſembled, or twelve or more of them, not diſperſing 
after proclamation made in manner aforeſaid, ſhall „ 
continue together and not diſperſe themſelves within one feited. 
hour, that then it ſhall and may be lawful to and for 

every juſtice of the peace, ſheriff, or under-ſheriff of the 

county where ſuch aſſembly ſhall be, and alſo to and 

for every high or petty conſtable, and other peace- 

officer within ſuch county, and alfo to and for every 

mayor, juſtice of the peace, ſheriff, bailiff, and other 
head-officer, high or petty conſtable, and other peace- 

officer of any city or town corporate where fuch aſſem- 


6; bly 
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Or RIOTERS. Bk. 1. 
« bly ſhall be, and to and for ſuch other perſon and per- 


“ {ons as ſhall be commanded to be aſſiſting unto any ſuch 
juſtice of the peace, ſheriff, or under-ſheriff, mayor, bai. 
& liff, or other head- officer aforeſaid (who are hereby 
„ authoriſed and impowered to command all his majeſty's 
« ſubjects of age and ability to be aſſiſting to them there- 
in), to ſeize and apprehend, and they are hereby required 
« to ſeize and apprehend ſuch perſons fo unlawfully, 
c riotouſly and tumultuouſly continuing together after 


La 


* 


ee 


« proclamation made as aforeſaid, and forthwith to carry 


« the perſons fo apprehended before one or more of his 
« majeſty's juſtices of the peace of the county or place 


_« where ſuch perſons ſhall be fo apprehended, in order to 


And if they 
make reſiſt - 
ance, the per- 
ſens killing 
them, &c. te be 
udcmniticd, 


Pulling down, 
&c. any 
church, &c. 
fciony with- 
aut benefit 

of clergy. 

1. W. & M. 


n 


their being proceeded againſt for fſuch their offences ac 
4 cording to law; and that it the perſons ſo unlawfully, rio- 
„% touſly and twnultuouſly aſſembled, or any of them, 
& thall happen to be killed, maimed or hurt, in the diſ- 
<« perting, ſeizing or apprehending, or endcavouring to diſ- 
e perſe, ſeize or apprehend them, by reafon of their refiſt- 
« ing the perſons lo diſperſing, ſeizing or apprehending,-or 
« endeavouring to diſperſe, icize or apprehend them, that 
e then every {ſuch juſtice of the peace, ſheriff, under- 
« ſheriff, mayor, bailiff, head- officer, high or petty conſta- 
« ble, or other peace- officer, and all and fingular perſons, 
being aiding and aſſiſting to them, or anv of them, ſhall 
e be free, diſcharged and indemnificd, as well againſt the 
« king's majeſty, his heirs and {nccettors, as againſt all and 
e every other perſon and perſons, of, for, or concerning the 
« killing, maiming, or hurting of any fuch perſon or per- 
« ſons ſo unlawfully, riotouſly and tumultuouſly aſſembled, 
„that ſhall happen to be ſo killed, maimed or hurt as atorc- 
« faid.” | 


+ Se. 4. By 1. Geo. 1. ſt. 2 c. F. ſ. 4. it is further 
enacted, © That if any perſons unlawfully, rivtoufly and tu- 
„ multuouſly afſembied together, to nie diſturbance of the 
public peace, ſhall unlawfully and with force demoliſh 


or pull down, or begin to demoliſh or pull down any 


church or chapel, or any building for religious worthip 
& certified and "regiſtered according to the ſtatute made in 
the firſt year of the reign of the late king Milliam and 
% queen Mary, intituled, An af for exempling their maje/tics 
% ßproteſtant ſulijcets diſſenting from the church of L. ngland from 
« the penalties 4 certain laws, or any dwelling houſe, barn, 
« ftable or other out-houſe, that then every ſuch demo- 
« Iiſhing, or pulling down, or beginning to demoliſh, or 
„ pull down, ſhall be adjudged felony without benefit of 
© clergy, and the offenders therein ſhall be adjudged Nlons, 

| *: and 


oe 
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and ſhall lter death as in caſe of telony without beugt 


of clergy.” 


+ Seft. 5. By 1. Gco. I. ſt. 2 c. 5. it 18 provided, 


That if any perſon or FO do, Or 'Þ all, with force 


aud arms, wiltully and knowingly, oppole, obſtruct, or 


in any manner wiltully and knowingly let, hinder, or 
hurt any perfon or perſons that ſhall begin to proclaim, 
or go to proclaim according to the proclamation hereby 


dirs ad to be made, whereby luch proclamation inail not 


be made, that then every ſuch oppoſing, obſtructing, let- 
ting, hindering, or hurting ſuch perſot mor perlons, fo 
beginning or going to make fuch proclamation as afore- 

fai, ſhall be "adjudged felony without benefit of clergy, 


* the offenders therein thall be adjudged felons, and 


ſhall ſuffer death as in caſe of felony without benefit of 
clergy 3 and that alſo every ſuch perſon or perſons ſo 
being unlawfully, riotouſly and tumultuouſly aſſembled, 


* to the number of twelve as aforefaid, or more, to whom 


proclamation ſhould or ought to have been made if the 
ſame had not been hindered as aloreſaid, ſhall like- 
wiſe, in caſe they or any of them, to the number of 
twelve of more, ſhall continue together, and not dil- 
perſe themfelves within one hour after ſuch let or 
hinderance ſo made, having knowledge of ſuch let or 
hinderance ſo made, ſhall be adjudged felons, and thall 
ſuffer death as in caſe of felony without benefit of 


8 clergy.” 


Sen. 6. By 1. Geo. 1. ſt. 2. c. 5. 1. 8 


a Tha if any fuch church or chapel, or any fuch building 


for religious worſhip, or any ſuch dwelling houſe, barn, 
ſtable, or other out-houſe, ſhall be demolithed or pulled 


down wholly, or in part, by : any perfons lo unlawfully, 


riotoufly and tumultuoully aſſembled, that then, in cafe 
ſuch church, chapel, building for religious worſhip, 
dweiling-houſe, barn, ſtable, or ont-houſe, ſhall be cut 
of any city or town, that is either a county of itſelf, or 
is not within any hundred, that then the inhabitants 
of the hundred in which en damage ſhall be done, ſhall 
be liable to yield damages to the perſon or perions in- 
jured and damnified by ſuch demoliſhing or pulling 
down wholly or in part, and fuch damag ges ſhall and 
may be recovered by action to be brought | in any of his 
majeſty's courts of record at Weſtminſter (wherein no eſ- 
ſoin, protection or wager of law, or any imparlance 
hall be allowed), by the periviz or pe rien, lamnificd 
thereby, againſt any two or mon of the inhabitants 
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And perſons 
ſo aſſembled, 
if tœe precla- 
mation be 
hindercd,thall 
neverthelets 
ſuffer as fe- 
lons. 


How the da- 
mages ſhall be 
made good, if 
any church, 
8&6. be demo- 
liſhed, &C. 


A; to coſt: in 
an action 
founded on 
this cluute tree 
2. Will. 91. 
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« of ſuch hundred, ſuch action for damages to any church 


or chapel to be brought in the name of the rector, 5 
« vicar, or curate of ſuch church or chapel that ſhall be 7, 
« fo damnified, in truft for applying the damages to be « t 
« recovered in rebuilditig or repairing ſuch church or « 
& chap-1; and that judgment being given for the plaintiff or a 7 
&« plaintiffs in ſuch action, the damages ſo to be recovered 4 2 
& ſhall at the requeſt of ſuch plaintiff or plaintiffs, his « 0 
« or their executors or adminiſtratots, be raiſed and le- « f 
vied on the inhabitants of ſuch hundred, and paid to « | 
„ ſuch plaintiff or plaintiffs, in ſuch manner and form, 7 
and by ſuch ways and means, as are provided by the «K 2 
| « ſtatute made in the ſeven-and-twentieth year of the 52 
27. Eliz. c. 13. © reign of queen El zabeth, for reimburſing the perſon or 66 
„ perions on whom any money recovered againſt any hun- 1 
„ dred by any party robbed, ſhall be levied: And in caſe any 6 { 
« ſuch church, chapel, building for religious worſhip, 1 1 
„ dwelling-houſe, barn, ſtable, or out-houſe fo damnified, 5 
| „ ſhall be in any city or town that is either a county of it- wt 
| « ſelf, or is not within any hundred, that then ſuch da- 1 1 
« mages ſhall and may be recovered by action to be 6s 
« brought in manner aforeſaid (wherein no eſſoin, pro- 4 
< tection or wager of law, or any imparlance ſhall be al- wt. 
„ lowed), againſt two or more inhabitants of ſuch city or 18 3 
de town ; and judgment being given for the plaintiff or 661 
« plaintiffs in ſuch action, the damages fo to be recovered $6 | 
< {hall, at the requeſt of ſuch plaintiff or plaintiffs, his or ic f 
* their executors or adminiſtrators, made to the juſtices of 4 
„ the peace of ſuch city or town, at any quarter-ſeſſions _ 
to be holden for the ſaid city or town, be raiſed and le- 9 
* vied on the inhabitants of ſuch city or town, and paid 40 y 
| « to ſuch plaintiff or plaintiffs, in ſuch manner and | 
« and form, by tuch ways and means, as are proviced by 3 
« the ſaid ſtatute made in the ſeven-and-twentieth year vid 
* of the reign of queen E/izabeth, for reimburſing the 4 
« perſon or perſons on whom any money recovered a- " N 
« gainſt any hundred by any party robbed, ſhall be levicd.” g ˖ 
[ 


Ac to be read t Set. 7. By . . .. 5 4. 7. it is further en- 
at quarter - acted, That this act ſhall be openly read at every Juarter- 
fezon,&c. ſeſſions, and at every leet or law-day.“ 


Proſecution . 1 Se. 8. By 1. Geo. 1. ſt. 2. c. 5. ſ. 8. it is pro- 
within twelve vided, © That no perſon or perſons ſhalt be proſecuted by 
months. ( virtue of this ac, for any offence or offences committed 
« contrary to the fame, unleſs ſuch protecution be com- 
« menccd within twelve months after the offence committed.“ 


t Seck. 


{ 
« 
0 
\ 
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1 
| 
\ 
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+ Sen 9». BY 1. Geo. 1. it. 2. c. 5. {. 9 anger 


enacted, © That the ſheriffs and their deputies, ſtewards . 


« and their deputies, bailiffs of regalities and their depu- 
« ties, magiſtrates of royal boroughs, and all other inferior 
« judges and magiſtrates, and alſo all high and petty 
« conitables, or other peace-officers of any county, ſtew- 
« artry, city or town, within that part of Great Brita u 
« called Scotland, ſhall have the {ame powers and authority 
« for putting this preſent act in execution within Scot- 
e /and s the juſtices of the peace and other magiſtrates 
& afoteſaid, reſpectively have by virtue of this act, within 
and for the other. parts of this kingdom; and that all 


« and every perſon and pertons who {hall at any time be -* 
© convicted of any the offences afore- mentioned, within g. r 
et that part of Great Britain called Scotland, mall for every 4 
© {ch offence incur and ſuffer the pain of death, and con- < 


© fication of moveables : And allo that all proſecutions 
„ for repairing the damages of any church or chapel, or 
„any building for religious werthip, or any dwelling- 
i houſe, barn, ſtable, or out-houſe, which ſhall be demo- 
+ lithed or pulled down in whole or in part, within $:- 
« /and, by any perſons unlawiully, riotouily or tumultu- 
% outly aſſembled, ſhall and may be recovered by ſummary 
action, at the inſtance of the party aggrieved, his or he 
& leirs or executors, againit the county, ftewartry, city or 
© borough reſpettively, where ſuch diſorders ſhall happen, 
© the magiſtrates being ſummoned in the ordinary form, 
« and the ſeveral counties and ſtewartries called by edictal 
citation at the market-croſs of the hcad-borough of ſuch 
© county or ſewartry reſpectively, and that in general, 
© without mentioning their names and defighations,” 


+ Sen 10. By 1. Geo. 1. ft. 2. c. 5.4 1 8 
vided, ** That this act thall extend to all places for religious 
% worſhip in that part of Great Gr:ta;n called Scotland, which 
« are tolerated by law, and where his majeſty king George, 
« the prince and princeis of VHales, and their iſſue, are 
« prayed for in exprets words.“ 


+ Sc. 11. By 9. Geo. 3. c. 29. © If any perſon or 
„ perſons unhawfully, riotouſty, and tumultuoufly aſſem- 
« bled together, to the diſturbance of the public peace, 
„ ſhall unlawfully, and with force, demolith or pull down, 
„ or begin to demoliſh or pull down, any wind ſaw- mill, 
„or other wind mill, or any water mill, or other mill 
«* which ſhall have bcen or ſhall be erected, or any of the 
« works thercto reſpectively belonging; that then every 
* ſuch demoliſhing or pulling down, or beginning to de- 
** moliſh or pull down, ſhall be adjudged felony without 
benefit of clergy, and the offenders therein ſhall be adjudged 
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“ felons, and ſhall ſuffer death, as in caſe of felony without 
* benefit of clergy.” PE | | 


Rex v.Royce, f Self. 12. It hath been determined, that if a perſon be pre- 

E ſent at a riot, and encourage and abet the rioters in begin- 

5 ag Rep. ning to demoliſh and pull down a dwelling-houſe, by ſhout- 

1073. ing and uſing expreſſions to excite the mob ſo to do, he is x 
principal in the ſecond degree, and as ſuch ouſted of his 
clergy by the 1. Geo. 1. ſt. 2. c. 5. although he do not with 
force begin to demolith or pull down, or do any act with his 
own hands or perſon for that purpoſe otherwiſe than as 

_ aforeſaid, for theſe acts amount to an aiding and abetting 
within the meaning of the ſtatute. 


Pritchard v. + Sec. 13. It is allo determined, that it is not neceſſary 
pot _ that twelve perſons ſhould be afſembled to conſtitute a capital 
oh "See allo crime in the fourth clauſe of the riot act. 


Dougl. 700. 
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CONTINUED». 


0 


MOSS-TROOPING 


BY 43. Eliz. c. 13. Many of the queen's ſubjects, 
dwelling in the counties of Cumberland, Weſtmorland, 
and the biſhoprick of Durham, had been taken, ſome from 
their own houſes, and others in travelling on the high- 
way, or otherwiſe, and carried away as priſoners, and kept 
barbarouſly, and cruelly, until they had been redeemed 
by great ranſoms ; and alſo, that then of late time there had 
been many incurſions, robberies, and burning and ſpoiling of 
towns, villages, and houſes, within the ſaid counties, ſo that 
divers of the queen's ſubjects, in the ſaid counties, had been 
enforced to pay a certain rate of money, corn, cattle, or 
other conſideration, commonly called black-mail, to divers 
inhabiting upon or near the borders, being men of name, 


and friended and allied with divers in thoſe parts, who were 


commonly known to be great robbers, and ſpoil-takers, with- 
in the ſaid counties, to the end thereby to be by them pro- 
tected from the danger of ſuch as uſed to rob and ſteal in 
thoſe parts; and thereupon it is enacted by 43. Eliz. c. 13. 
% That whoſoever ſhall at any time hereafter, without good 
« and lawful warrant or authority, take any of her majeſty's 
ſubjects againſt his or their will or wills, and carry them. 
« out of the ſame counties, or detain, force, or impriſon 
him or them as priſoners, or againſt his or their wills, 
to ranſom them, or to make prey or ſpoil of his or their 
& perſon, or goods, upon deadly feud or otherwiſe : or 
© whoſoever ſhall be privy, conſenting, aiding, or aſſiſting 
* unto any ſuch taking, detaining or carrying away, or 
e procure the taking, detaining, or carrying away of any 
ce {uch perſon or perſons, priſoners as aforeſaid: or who- 
e ſoever ſhall take, receive, or carry, to the uſe of himſelf, 
« or wittingly to the uſe of any other, any money, corn, 
&« cattle, or other conſideration, commonly called act mail, 
<« for the pratecting, or defending of him or them, or his 


or their lands, tenements, goods, or chattels, from ſuch 
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thefts, ſpoils, and robberies, as is aforeſaid : or whoſoever 


ſhall give any ſuch money, corn, cattle, or other confidera. 
tion, called b/acz-marl, for ſuch protection as is aforeſaid, 
and ſhall be of the ſaid ſeveral offences, or of any of them, 
indicted and Jawfully convicted, or ſhall ſtand mute, or 
ſhall challenge peremptorily above the number of twenty 
before the juſtices of aſſizes, juſtices of gaol-delivery, jul. 
tices of yer and zerminer, or juſtices of peace, within any 
of the ſaid counties, at ſome of their general ſeſſions, with- 
in ſome of the ſaid counties to be holden, ſhall be reputed, 
adjudged, and taken to be as felons, and ſhall ſuffer pains 
of death without benefit of clergy, &c.“ | 


+ Seck. 2. By 12. & 14. Car. 2. c. 22. made a public aq 

6. Geo. 2. c. 37. and perpetual by 31. Geo. 2. c. 42. 
The juſtices of the peace of the reſpective counties of 
Cumberland and Northumberland, or the major part of them, 
at any general ſeſſions, may in open court make an order 
for charging the inhabitants proportionally, for the ſe- 
curing the ſaid ſeveral counties from the depredations cf 
the moſs troopers; fo as Northumberland be not charged 
above 500l. nor Cumberland above ool. a year: and they 
may appoint 30 men in Northumberland, and 12 men in 
Cumberland, under reſpective commanders, to apprehend 
offenders, under pain of fine and impriſonment for neglet 
of duty. But wide 29. & 30. Car. 2. c. 2. which obliges 
the juſtices to take ſecurity, &c.“ 


+ Se, 3. By 18. Car. 2.c. 3. The benefit of clergy is 
taken away from great, known and notorious thieves, and 
ſpoil-takers in the ſaid counties of Northumberland and Cum— 
berland, for theft done within the ſame ; but the juſtices of 
aſſize may tranſport them for lite.” 
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UNLAWFUL HUNTING 


ders, inſurrections and rebellions had often been occa- 


21. Edw. 1. 


ſioned by perſons in great numbers with painted faces, e. 362. 


viſors, and otherwiſe diſguiſed, and riotouſiy, a 
ner of war arrayed, hunting as well by night as by day ; 


73 


and thereupon it is enacted, “ That as often as informa- 
« tion thall be made of any ſuch unlawful huntings by 2. Roll. 220. 


* night, or with painted faces, to any of the king's council, 


or to any juſtice of the peace of the county, of any per- 
ſon ſuſpected thereof, any of the fame council, or juſ- 


* tices to whom ſuch information ſhall be made, may make 


2 warrant to arreſt ſuch perſon, and may alſo examine 
him of the {aid hunting, and of the ſaid doers in that behalf; 
and if the ſame perſon wilfully conceal the ſaid huntings, 
or any perſon with him defective therein, that then the 
fame conccalment be felony: and if he then confeſs the 


truth, and all that he ſhall be examined of, and knoweth 


in that behalf, that then the ſaid offences of huntings be 
againſt the king but treſpaſs fineable, by reaſon of the 


* tame confeihon, at the next general ſeſſions of the peace 


to be holden in the fame county, by the king's juſtices 
of the ſame ſeſſions, there to be (oiled, And if reſcous 
or diſobedience be made to any perſon, having authority 
to do execution or juſtice by any ſuch warrant, by any 


perſon, the which to ſhould be arreſted, fo that the execu- 


tion of the ſame* warrant thereby be not had, that then 
the ſame reſcous and diſobedience be felony ; and if any 
perſon or perſons ſhall be convict wy ſuch huntings, with 
painted faces, viſors, or otherwiſe diſguiſed, to the intent 
they ſhould not be known, or of unlawful hunting in time 
of night, that then the ſame perſon or perſons ſo convict, 
to have like panition, as he or they mould have, if he or 
they were convict of felony.” 
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N. B. The + Sec. 2. By q. Geo. 1. c. 22. made perpetual by 31. Geo. 


ſeveral facls 2. c. 22. „If any perſon or perſons being armed with 
eee not. ſwords, fire- arms, or other offenſive weapons, and havin 
to be taken as his or their faces blacked, or being otherwiſe diſguiſed, 
being parts of“ ſhall appear in any foreſt, chaſe, park, paddock, or grounds 
the ſame of- „ jncloſed with any wall, pale, or other fence, wherein any 
fence ; but are &« deer have been, or ſhall be uſually kept ;—or in any high 
every of them q "$2 ADE or un ſuf 
e e road, open heath, common, or down, — or ſhall unlawfully 
fences. «© and wilfully hunt, wound, kill, deſtray, or ſteal any red or 
Lord Hard- © fallow deer—or unlawfully rob any warren (a) or place 
wicke, B. R. C where contes or hares are uſually kept —or ſhall unlay- 
fully ſteal or take away any fth out of any pond or river, 
<48. © Or it any perſon or perſons { whether armed and diſguiſed or 
C. Jac. 195, © na) hall unlawfully and wilfully hunt, wound, Kill, deſtroy, 
2. Bac. Ab. «© or ſteal any red or fallow deer, fed or kept in any places in 
bas, any of the king's foreſts or chaſes, which are or ſhall be 
«« inclofed with pales, rails, or other fences, or in any park, 
„ paddock,or grounds incloted, where any deer have been or 
* ſhall be uſually kept; (+} (1) (2) (3) (4) (5) ;—or ſhall 
“ forcibly reſcue any perſon being lawfully in cuſtody of 
any officer or other perton tor any the offences before 
mentioned ;—or, if any perſon or perſons ſhall by gift 
or promiſe of money, or other reward, procure any of his 
«« majeſty's ſubjects to join him or them in any ſuch unlaw- 
ful act; every perſon ſo offending, being thereof law- 
„ fully convicted (in any county in England) ſhall ſuffer 
« death without benefit of clergy—but not to work corrup- 
„tion of blood nor forfeiture of land or goods.“ 


(+) For the offences relating to the deſtruction of fiſh made felony by this ſtatute, 
ſce ante page 384. 


(i) For the offences relating to cattle made felony by this flatute, ſee poſt. ch. 54, 
page 607. fy | 


(2) For the offence of deſtroying trees made felony by this ſtatute, ſec ante p. 344, 


(3) For the offence of burning houſes made felony by this ſtatute, ſce ante 
page 299, and poſt. ch. 54. 


(4) For the offence of ſhooting at another made felony by this ſtatute, ſce poſt, ch.55. 


(5) For the offence of ſending threatening letters, made felony by this ſtatute, 


Tee poſt. ch. 55. 
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BY 13. Geo. 3. c. 84. ſ. 42. IT is RECITED, © To pre- Malicious de- 
vent the malicious deſtroying of any turnpike-gate or firoying turn- 
houſe, which hath been or ſhall hercafter be erected, pike-gates, 


AND ENACTED, «„ That if any perſon or perſons *** 


& whatſoever ſhall, either by day or night, wilfully or ma- 


„ liciouſly pull down, pluck up, throw down, level, or 


„ otherwiſe deſtroy any turnpike-gate or turnpike-gates, 
© or any poſt or poſts, rail or rails, wall or walls, or any 
ce chain, bar, or other fence or fences, belonging to any 


e turnpike-gate, or any other chain, bar, or fence, of any 


& kind whatſoever, ſet up or erected, or hereafter to be 
« {et up or erected, to prevent paſſengers from paſſing by 
« without paying any toll, laid, or directed to be paid, by 
« any act or acts of parliament made for that purpoſe ; 
© or any houſe or houſes erected, or to be erected, for 
« the uſe of any ſuch turnpike gate or turnpike-gates ; 
&« or any crane, machine, or engine made or crcted, or to 
& be made or erected, on any turnpike-road by autho- 
« rity of parliament, for weighing waggons, carts, or car- 
&« riages; or ſhall forcibly reſcue any perſon or perſons, 
„ being lawfully in cuſtody of any officer, or other per- 
* ſon, for any of the offences before- mentioned; that 
<« then, and in any of the ſaid caſes, every perſon ſo of- 
&« fending, being thereof lawfully convicted, ſhall be ad- 


« judged guilty of felony, and ſhall be tranſported to one Pelony. 


«© of his majeſty's plantations abroad for ſeven years, or 
de ſhall be committed to priſon for any time not exceeding 
ce three years, at the diſcretion of the judge or court before 
whom ſuch offender ſhall be tried; and any indictment 
&« for ſuch offences ſhall and may be inquired of, examined, 
tried, and determined in any adjacent county within that 
« part of Great Britain called England, in ſuch manner and 
form as if the facts had been therein committed.“ 
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BY 13. fie is enacted, © That 

«© where ſometime it chanceth, that one havirig 
right to approve, doth then levy a dyke or an hedge, an! 
ſome by night or at another ſeaſon, when they ſuppoſe 
not to be eſpied, do overthrow the hedge or dyke, and it 
cannot be known by verdict of the aſſize or jury who did 
overthrow the hedge or dyke, and men of the towns ncar 
will not indict ſuch as be guilty of the fact, the towns near 
adjoining ſhall be diſtrained to levy the hedge or dyke at 
their own. coft, and to yield damages.” —And by 3. and 
4. Edw. 6. c. 6. ſuch perſon as ſhall bring an afſize there- 
upon, and have judgment to recover, ſhell have his da- 


+ Sea. 2. 


mages trebled, by the judgment of the Court.” 


And it is further enacted by 6. Geo. 1. c. 16. 


That whoever ſhall break down, throw down, level, 
or deſtroy any hedges, gates, poſts, ſtiles, railings, walls, 
fences, dykes, ditches, banks, or other incloſures of ſuch 
woods, wood- grounds, parks, chaſes, or coppices, planta- 
tions, timber-trees, ſruit or other trees, thorns or quick- 
ſets, thall by 6. Geo. 1. f. 2. c. 48. be committed to the 
houſe of correction for three months, and where there are 
no houſes of correction, to any other priſon of the 
county or place for four months, and whipped, and on 
conviction, by two juſtices in open ſeſſions; and ſuch 


lords of manors, owners and proprietors of the ſame, 


that is, are, or ſhall be damaged thereby, ſhall have the 
remedy and ſatisfaction from the adjoining pariſhes and 


places as is given by the above recited act of 13, Edw. the- 


Firſt.“ 


+ Seck. 3 


And it is further enacted by 16. Geo. g. c. 30. 


ſ. 8. « Whoever ſhall wilfully pull down or deftroy, or cauſe 
<« to be wilfully pulled down or deſtroyed, the pale or pales, 
« or any part of the walls of any foreſt, chaſe, purlieu, an- 


« cjent 
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cient walk, park, paddock, wood, or other ground where 
any red or fallow deer ſhall be then kept, without the 
conſent of the owner, or perſon chiefly intruſted with tlie 
cuſtody thereof, or being otherwiſe duly authoriſed, ſhall 
torfeit and pay the ſum of thirty pounds, on information 
upon oath before one juſtice, by one witneſs, &c. and 
whoever having been convicted ſhall offend a ſecond time, 
ſr all, on conviction by indictment, be traniported for ſeven 
years, provided the proſecutions be within fix months.” 


+ Seff. 4. By 9. Geo. 3. c. — 1 ſ. 3.“ Whoever ſhall wil- 
fully or maliciouſſy demoliſh, pull down or otherwiſe 
deſtroy or damage any fence made for dividing or inclofing 
any common, waſte, or other lands or grounds in purſuance 
of any act of parliament, or ſhall cauſe or procure the 
ſame to be done, he ſhall be guilty of felony, and tranſ- 
ported for ſeven years. Proſecution to be commenced in 
18 months after the offence committed.“ | 
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INJURING BRIDGES: 


And the fame BY 9. Geo. 1. c. 29. ſ. 6. for preventing the wilful and 
is enacted by malicious damaging or deſtroying Weminſter-bridge, 
or any part thereof, it is enacted, That if any perſon 


—— «6 perſons ſhall wilfully and malicioutly blow up, pull 


reſpecting : : 
London „ down, or deſtroy the ſaid bridge, or any part thereof, or 


bridge, and by attempt ſo to do, or unlawfully and without authority 
12. 3 e remove or take away any works thereto belonging, or in 
> Ful.“ any Wiſe direct or procure the ſame to be done, whereby 


ſpecting Ful- i : 
bat + Fab & the ſaid bridge or the works thereof may be damaged, or 
But by ( thelives of the paſſengers endangered, ſuch offender or of- 


20. Geo, 2. «© fenders ſhall be adjudged guilty of telony, and ſuffer death 


c. 22. the diſ- . 5 
tinction of dot hut benefit of clergy. 
Walton bridge; by 23. Geo. 2. c. 37. of Hampton Court bridge; by 24. Geo, 


2. c. 36. of Ribble bridge; by 28. Ges. 2. c. 45. of Sandwich bridge; by 29. Ges. 

2. c. 86. of Blackfryars bridge; by 29.Geo.2.c. 73. of Urſe bridge ; by 30.Geo. 2.c. 59. 
F of Jeremiah's Ferry; by 30. Geo. 2. c. 6;. and 31. Geo. 2. c. 48. of Old Brentford 
1 bridge; and by 31 3 2. c. 59, of Prent bridge, is made ſingle felony, and within the 
| benefit of clergy. 
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BY 22. Hen. 8. c. 11. which was repealed by 1. Edw. 6. 2. and 3. Pn. 
and revived by 2. and 3. Philip and Mary c. 19. 1T 1s & M. c. 12. 


RECITED, “ That divers evil diſpoſed perſons, of their 
perverſe and evil diſpoſition, maliciouſly at divers and 
ſundry times have cut, caſt down, and broken up divers parts 
of the dike called the new powdike in marſh-land in the 
county of Nerfo/#, and the broken dike, otherwiſe called 


Oldfield dike, by marſh-land in the iſſe of Ely within the 


county of Cambridge; by reaſon whereof, as well by the 


great abundance of the ſalt- water, as alſo by the courſe of the 


treſh water entering and coming into and by the ſaid parts 
of the ſaid ditches ſo broken and caſt down, the 
ground and paſtures within the country of marſh-land 
in the counties aforeſaid, have been divers and many times 
drowned and ſurrounded with the waters aforeſaid, ſo that 
no profit thereof might be taken by the owners and occu- 
piers of the ſaid ground and paſtures within marſh-land 
aforeſaid ; by the drowning whereof the ſaid owners and oc- 
cupiers of the faid ground, and the inhabitants within the 


{aid marſh-land, and the level of the fame, at many and ſun- 


dry times have been not only put to 1mportunate charges 
and expences, to their extreme damages and coſts, but alſo 
to their great undoing, have loſt much of their cattle and 
beaſts, then being and paſturing upon and within marſh - 
land aforeſaid, to their great damage and loſs, and to the 
great decay of the common weal of the countries adjoin- 
ing to the ſame; and alſo by reaſon of the ſame waters 
much people have been drowned in their beds within their 
houſes, and have loſt the moſt part of their goods being 
within the ſame:“ for the reformation whereof it is EN- 
ACTED, *©** That every ſuch perverſe and malicious cutting 

% down 


; 
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&« down and breaking uv of any part or parts of the ſaid 
& dikes, or of any other bank, being parcel of the rind and 
6 uppermot part of the ſaid country of marſh-land afore- 
« {faid, made for the defence and falvation of the fame 
600 ane of marſh-land, at every time and times from 
„ heicelorth by any perſon or perſons committed and 
% done, otherwiſe than in working upon the faid banks 
& or dikes, for the repairing, fortifying, and mending of the 
e“ fame, be taken, reputed, and adjudged felony, and that 
the offenders and doers of the ſame, and every of them, 
&< be adjudged and reputed iclons. And that the juſtices 
« of the peace of the ſaid counties of Net and Cam- 
« brides, within the ſaid ifle, at every of their ſeſſions 
« within the fame iſle and counties to be kept, by the 
4 authority atorcia; id have full power to he, inquiry to 
& be made of every ſuch offence, fo at any time, in form 
c atoreſaid, hercaiter to be committed and done, and to 
„ award like procefs againft every of the ſaid offenders, 
„with like judgrvent and execution of the ſame, if they 
or any of them be thereof found guilty by verdi& or 
& otherwiſe, as the faid juſtice hath uſed and accuſtomed 
6 to do upon other felonics, being felony at the common 
« law.“ 


+: Selk. 2. 8. Geo. 2. c. 20. made perpctual by 

7. Geo. 2. c. 16. Whoever ſhall wilfully or malicioufly pull 
« down, pluck up, throw down, level, or otherwiſe de roy 
any lock, fluice, floodgate or other works, on any nuvi- 
„ pable river erected by authority of parliament; or forci— 
% diy reicue any perſon or perions in Jawiul cuſtody tor 
„the fame, ſhall {uffer death without benefit of clergy.” 
The otence arts be tried in any adjacent county, but with- 
out corruption of blood, &c. 


+ Seer. 3. It is alſo enacted by the faid ſtatute, par. 2. 
& That whoever ſhall wilfully and malicioufly draw or 
ce pluck up any floodgate, fixed or made in any wear or 
« lock erected h y authority of barliament, in or upon any 
ce navigable river, for preierving the navigation thereof, on 
& conviction by one Witness, before two jultices of that or 
& of the adjacent county, thall be ſent to hard labour for one 
“ month in the houſe of correction: and the hundred made 
« liable to the amount of twenty pounds, &c.“ 


+ Cees. 4. And it is further enacted by-10. Geo. 2. c. 32. 
hat wiocver ſhall unlawtully cut off, draw up, or re- 
& move 8 carry away, any piles. clialk, or other materials 
& which thail be driven into the groumd and uſcd for the 
« ſecuring any marſh, or ſca-walls or banks, in order to pre- 
vent the lands, lying within the ſame, from being over- 


towed 
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© flowed and damaged, ſhal! forfeit twenty pounds; one 
« moiety to the ip former, the other to the poor; and in de— 
« fault, by diftreſs, ſhall be kept at hard labour for fix 
« months. Any one juſtice of the plac 2, on information 
© upon oath, may ſummon the Offlender to appcar, or iſſue 
oh his warrant to P? rehend bim, and upon appearance, or 
« non appearance, may convict, on confeſſion, or the oath 
of one witneſs.“ 


+ Se. 5, And it is further ena ces aby the above ſtatute 
„ That all the proviſions oi the Black Act of 9. Geo 1. c. 22. 
for the bringing offenders, their aiders and abettors to juſ- 
« tice; for making compenſation to the p party in ured 101 
« the reward for apprehending offenders, &c. and for the 
„more unpartial pununment of the offences therein men- 
© tioned ; together with all reſtrictions, limitations, and 
& mitigations of the ſaid act, ſhallextend to all caſes of ot- 
« fences by breaking down or cutting down any bank or 
« banks of any river, or any fea- bank, whereby any lands 
« ſhall be overfiowed or damaged.” 


+ ae 6. And by 6. Geo. 2. c. 37. made perpetual by 
31. Geo. 2.c. 42. Whoever ſhall unlawfully and ma- 
„ Iictoufly break down or cut down the bank or banks of 
& any river, or any ſea-bank, whereby any lands thal! be 
« ovcrflowed; or damaged, ſhall ſuffer death without clergy.” 


+ gell. 7 Seo 2. c. 5; „ Whoever ſhall mali- 
* ciouſly cut, break down, burn, demoliſh, or deſtroy any 
„ bank, mill, engine. floodgate or ſluice, ere made, ia p- 
« ported or maintained for the purpoſe of benefiting the 
& Bedford level, thall ſuffer death without clergy.” And 
further, Whoever ſpall maliciouſly ftop, dam up, demo- 
* liſh, damage or deſtroy any river, drain, water-courſe, 
& door, dam, bridge, or other works erected for the purpoſes 
© aforefaid, on conviction before two juſtices for the coun- 
ties and les, or either of them, ſhall forfeit one ed 
pounds.“ 


+ Se. 8. By 4. Geo. 3. c. 12. ſ. 5. which recites, “ That 


the laws in being were not ſuffcient for the preſervation of 


banks, floodgates, ſluices, and other works belonging to navi- 
gable rivers,” and thereupon it is enacted, ** That whoever 
„ iball wilfully or maliciouſly break, throw down, damage 
or deſtroy any banks, floodgates, ſluices, or other works, 
or open or draw up any floodgate, or do any other willul 
hurt or miſchief to any navigation erected by authority of 
parliament, ſo as to obitrut, binder, or prevent the car- 
rying on, compleating, fupporting, or maintaining {uC 
navigation, may be tranſported for {even years.” 
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CHAPTER THE FIFTY-FOURTH. 


O F | .— OT 


MAIMING CATTLE. 


OFFENCES committed from motives of malicious miſchief 
| may be arranged under the following heads: ; 


1. Maiming cattle. 

2. Burning. 

3 Deftroying garments. 

4. Cutting hop-binds. 

5. Deſtroying mills. 

6. Injuring collieries. 

7. Deſtroying looms. 

8. Deſtroying granaries. 

9. Deſtroying knitting frames. 


As to the firſt particular, viz. The offence of maiming 
cattle. 


+ Sec. 1. By 37. Hen. 8. c. 6. Whoever ſhall ma- 
ce liciouſly, unlawfully, and willingly cut out, or cauſe to 
© be cut out, the tongue or tongues of any tame beaſt or 
« beaſts of any other perſon or perſons, the ſaid beaſt then 
© being in life, ſhall forfeit treble damages to the party 
« grieved, by action of treſpaſs, and ten pounds to the king, 
in the name of a fine.“ 


+ Sect. 2. By 22. and 23. Car. 2. c. 7. IT 1s RE- 
CITED, © That divers evil-diſpoſed perſons, intending the 
ruin and impoveriſhment of their fellow- ſubjects, had ſe- 
cretly in the night-time, and at other times when they 


thought their deeds were not known, practiſed the — 
| an 
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Ox MAIMING CATTLE. Bk. 1 


and wicked courſes of cutting, maiming, wounding, and 
killing of horſes, ſheep, beaſts, ad other cattle,” AND EN- 
ACTED, for prevention thereof,“ That when in any part 
« of this kingdom any perſon or perſons ſhall in the 
** night-time maliciouſly, unlawfully, and willingly kill, 
r deſtroy any horſes, ſheep or other cattle, of any perſon 


. 4 or perſons whatſoever, every ſuch offence thall be adjudged 


The party 2t 

liberty to be 
tranſported 

for ſeven 

- Cars. 


« felony, and the oftencers and every of them ſhall tuffer a 
« 1n caſe of felony.” 


+- ett. 3. BY 22. and 24 TW. 2. c- 7.1. 2. it is pro- 
vided, © 7 hat no attainder for ſuch offence hall work any 
corruption of blood, loſs of dower, or diſinheritance of 
« heir or heirs.“ 


+ Seer 4. By 22. & 23. Car. 2. c. J. ſ. 4. it is further en- 


aged, That in caſe any perſan or e who {hall be 
80 289990 or attainted of felony aforeſaid, (to avoid judgment 
ce of death, or execution thereupon for ſuch his offence) thall 
« make his election to be tranſported beyond the ſeas, to 
„Hany of his majeſty's plantations ; that then the juſtices 


© of aſſize, ozer and rerminer, gaol-delivery, or juſtice of 


Felony to re- 


turn before. 


Treble da- 
mages for 
ma ming Cate 
tle, throwing 
down of in- 
clo{ures, &c. 
in the night- 
dune. 


* 


the peace, before whom ſuch offender ſhall be convict 
or attaint by virtue of this act, and every of them re— 
c ſpectively, ſhall cauſe judgment to be entered againſt 
« every ſuch offender, that he be tranſported beyond the 
«« ſeas to ſome of his majeſty's plantations, in the ſaid 
judgment to be particularly mentioned and expreſſed, 

++ there to remain for the ſpace of ſeven years ; and that 


in purſuance of the ſaid judgment, the ſheriff or ſhe- _ 


«& riffs of the. county or city where ſuch offender ſhall 
© be ſo convict or attainted, ſhall cauſe the ſaid offen- 
& der to be ſafely conveyed and embarked to be tranſ- 
& ported as aforeſaid; and if any ſuch offender ſhall te- 
„turn into this kingdom before the expiration of the 
& ſaid ſeven years, he thall ſuffer death as a felon, and 


& as if no ſuch ton to be tranſported had been made 


* by him.“ 


+ Sed. 5- By 22. and 23. Car. 2. c. J. ſ. 5. it is for- 
ther enacted, That if any perſon or perſons mall in the 
„ night-time maliczouily, unlawfully, and willingly maim, 
& wound, or otherwiſe hurt any horſes, fheep, or other 
„ cattle, whereby the fame ſhall not be killed or ntterly 
© deſtroyed, or thall aettroy any plantations of trees, or 
& throw down any inclofure, in manner aforeſaid ; that 
© then every. ſuch offender or offenders ſhall loſe and { r- 
6 feit unto the party grieved treble the damage which he 


” Off - 


£6 


Ch. 51 
« or they ſhall thereby ſuſtain; the ſame to be recovered 

« by action of treſpaſs, or upon the cafe, to be taken at the 

common law.“ | | 

+ Set. ©. BY 22. & 23. Car. 2. c. 7.1. 6. it is further Juſtices po- 


enacted, © That upon the complaint and requeſt of the party er to induire 
or parties injured in any ſuch manner, any three or more of the oftence, 


C5 
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cc 
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town and puniſh the 


juſtices of the peace for the county, diviſion, city, r 


corporate, or place where ſuch offence ſha}l be committed, 
whereof one to be of the quorum, ſhall and may, and they 
are thereunto authorifed and required by virtue of this 
act, to inquire, as well by the oaths of twelve lawful 
men or more of the {ame county as by examination of wit - 
nefles upon oath, or by any lawful ways or means which to 
them ſhall ſeem meet, of and concerning any the offences 
before incurred, and offenders therein; and in order 
tiereunto, to iſſue out warrants, as well for the ſummon- 
ing of jurors, as for the apprehending of all ſuch perſons 
as ſhall or may be thereof ſuſpected, and to take their 
examination touching the ſame; as alſo to cauſe all ſuch 
other perſons as to them ſhall ſcem likely to make diſ- 


* covery thereof, to appear before them, and to give infor- 


mation upon oath, of and concerning their knowledge 

of the prermiles ; fo as no perſon fo to be examined by 

the faid juſtices of the peace, ſhall be convicted; or in any 

wiſe proceeded againit, for or by reaſon of any offence 
concerning which he or they ſtall be io examined as a 

witneſs, and ſhall upon ſuch his examination make a 

true diſcovery thereof: And in cate any perſon or per- 

ſons, who by the ſaid juſtices be thought likely to make | 
diſcovery as aforeſaid, thall refuſe to appear, or to be exa- A witneſs re- 
mined as a witneſs, being duly ſummoned by the fa'd juſ- fufing to ap- 
tices in purſuance of this act; it ſhall and may be law- pear, ſhall be 
ful for the ſaid juſtices of the peace to commit the party aer 85 
ſo refuſing, to the common gaol for the ſaid county with- Pen. 

out bail or mainprize, until he thall ſubmit to be examined 

upon oath, of and concerning his knowledge touching the 

ſame offence, or the offenders by whom the ſame was com- 


« mitted. ?? 


+ Seck. 7. By 22. & 23. Car. 2. c. 7. ſ. 7. it is provided, No perſon. 
That no perſon who fhall be puniſhed for any offence by 9 
virtue of this act, ſhall be puniſhed for the ſame offence by „ 
virtue of any other act or law whatſoecver; nor ſhall be Profecution 
queſtioned for the ſame, unleſs he be proceeded againſt muſt be within 


within fix months after the offence committed.?? ſix months. 


+ Sec. Seo. 1. c. 22. it is enacteds ya That 
if any perſon, or perſons ſhail unlawfully and malicioufly 


Vol. I. K r « kill, 


. 3 1 55 8 . 


Rex F. Paty, 
(ales Ero. 
Law 66. 


2 I'S 1 
2, Black. 722. 


The Caſe ef 
ohn Mid- 
winter and 
Rich. Simms, 
Glouceſter 
Lent aſſizes 
1749, on a 
caſe reſerved 
for the opi- 
nion of the 
Judges, Foſ- 


Bk. 1, 


kill, maim, or wound any cattle ; or ſhall forcibly reſcue 
*« any perſon in lawful cuſtody for the fame ; or fhall by 
„ gift, or promile of money, or other reward, procure any 
© of the king's ſubjects to join him or them in ſuch unlaw- 
ful act; every perfon fo offending {hal} ſuffer death, without 
ze benefit of clergy. And by 22. Eliz. c. 13. the hundred 


« are liable to the amount of 2c0!.” 


Or MAIMING CATTLE. 


+ Sed. 9. It hath been determined, that the. ſtatute 


9. (Geo. I. c. 22. is to be .contidered as an extenſion of the | 
- proviſions of the 22. & 2%. Car. 2. c. 7. | 


Ä 


+ 8:8. 10. Tt hath alſo been determined, that althougl. 
ce cattle'” is the only word uſed in the 9. Geo. I. c. 22. yet 
an indiftment thereon for ſtealing a mare and “ a ſtone 
« colt” is good, although it do not aver them to be cat 
within the meaning of the act. 


+ $9, ir. It hath aNo been determined, that if A. and 
B. be indicted on the ſtatute 9. Geo. 1. c. 22. for unlaw- 
fully, maliciouſly and telonioufly killing a mare, and it 
appear in evidence that A. with the aſſiſtance of B. caught 
the mare in the field where ſhe was grazing, and faſtened a 
rope about her neck, and that B. took hold of the rope and 
held it ſtrait in order to prevent the mare getting away, 
or ſtarting from the blow, while A. with a large ſharp hook 
called a bi//, gave the mare a deep wound in the belly, of 


ter C, L. 425. which the died, that they are both equally guilty, and ouſt- 
1 58 rms - at ed of their clergy by the ſtatute, although the act doth not 
Me by any expreſs proviſions take in aiders and abettors (a). 


Mansfield, | 
Rex v. Rovce, 4. Burr. 2075. Caſes C. L. 62. (a) But ſee the propriety of this de- 


ciſion very ably controverted by Mr, Juſtice Foſter in his ſtatement of this Caſe, Foſ- 
ter's Cro. Law, App- 416. | 


Pearce's Caſe, + Sec. 12. It hath alſo been determined, that to bring 
Caſes C. L. an offender within the penaltics of theſe ſtatutes, it mult be 
Mins Cafe, Proved that the maiming or the killing of the cattle charged 
Caſes C. L. in the indictment procceded from a malicious and vindictive 


424. NOUS. 
Shephard's 
Cafe, Caſes 
C. L. 436. 


motive againſt the owner of the cattle ſo maimed or killed; 
for if it be done in a moment of anger or paſſion againſt the 
animal itſelf, it is not an offence within the ſtatutes. 


CHAP- 


CHAPTER THE FIFTY-FOURTH 


CONTINUED. 
© F 

W UR N IN e. 
: 


THE crime of maliciouſly burning the houſe which an- 
| other is in the poſſeſſion of, hath been already conſidered 


511 


under the title ARsOoN; I thall therefore, in this chap- Ante 295 to 


ter, recite what other offences, by malicious iticendiaries, 39% 


are created felonies by ſtatute. 


+ Ses. 1. And firſt, to repreſs the daring outrages that Sce ante, 
formerly prevailed upon the northern borders of the king- Page £95- 


dom, it is, amongſt other offences, enacted by 43. Eliz. 
c. 13. ſ. 2. That whoever ſhall wilfully, and of malice, 
burn or cauſe to be burned, or aid, procure, or conſent 

to the burning of any batn, or ſtack of corn or grain, 
« within Cumberland, Northumberland, Weſtmorland, or Dur- 
% ham, ſhall, on conviction at the aſſizes, or general ſeſ- 
6 fion of the peace, ſuffer the pains of death without benefit 


&« of clergy.” 


+ Se. 2. But theſe wicked courſes growing into fte- 
quent and ſecret practice in ſeveral parts of the kingdom, 
it is enacted by 22. and 23. Car. 2. c. 7. That if any per- 
« ſon or perſons ſhall, in he night time, maliciouſly, unlaw- 
“ fully, and willingly burn, or cauſe to be br :n2t or de- 
© ſtroyed, any ricks or ſtacks of corn, hay, or grain, batns, 
« or other houſes or buildings, or kilns, the offenders ſhall 


« ſuffer as in caſes of felony.” 


+ Sef. 3. But this ſtatute having made the crimes 
therein mentioned only ſingle felonies, and ſome doubt 
remaining whether the crime of Arſon was not intitled to 
the benefit of clergy, it was thought expedient to extend the 
proviſions of the 22. and 23. Car, 2. c. 7. and it is accor- 
dingly enacted by 9. Geo. 1. c. 22. made perpetual by 31. 
Geo. 2. c. 42. * That if any perſon or perſons ſhall ſet fire 
to any houle, barn, or out-houſe, or to any hovel, cock, 

| KT 5 «© mow; 


61 %  SURLNING Bk. l 


„ mow, or ſtack of corn, ſtraw, hay, or wood; or ſhall 
* forcibly reſcue any perſon being in lawful cuſtody for 
% the ſame; or ſhall by gift, promiſe of money, or other 
reward, procure another to join him or them in any ſuch 
4 unlawful act, every perſon ſo offending ;ſhall ſuffer death 


% without clergy.“ The perſon injured by this offence 


may ſue the hundred to the amount of two hundred pounds, 


: and a reward of fifty pounds is offered for apprehending, &c, 
the offender. | 
Black. Rep. + Sef. 4. It ſeems, that in an indictment for burning 
833. on the above ſtatute, the words “ wilfully and maliciouſly” 
ought to be inſerted, although they are not inſerted in the 
ſtatute. 0 
2 © 49 3 4 2 6 
| 
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CHAPTER THE FIFTY-FOURTH 


CONTINUED. 
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DESTROYING GARMENTS 


BY 6. Geo. 1. c. 23. ſ. 11. it is enacted, That if any aguukingery 
« perſon or perſons ſhall, at any time or times, wil- perſon in the 

« fully and maliciouſly aſſault any perſon or perſons in the ftreets, &c. 0 

« public ſtreets or highways, with an intent to tear, ſpoil, e il 

« cut, burn, or deface, and ſhall tear, ſpoil, cut, burn, or felony. 

« deface the garments or cloaths of ſuch perſon or perſons, 

« that then all and every perſon and perſons ſo offending, 

being thereof lawfully convicted, ſhall be, and be adjudged 

« to be, guilty of felony; and every ſuch felon and felons 

&« ſhall be ſubje& and liable to the like pains and penalties 

« ag in caſe of felony; and the courts by and before whom 

he, ſhe, or they tha!l be tried, ſhall have full power and 

« authority of tranſporting ſuch felons for the ſpace of ſeven 

years, upon the like terms and conditions as are given, 

« directed, or enacted by this or the before-recited act.“ 4. Geo. 1. c. 11. 


+ Sect. 2. It is ſaid, that as this ſtatute inflicts the Sir John Fiel- 
puniſhment only when the offence is committed © in the ag arp 
public fireets or highways,” without adding, © or elſewhere,” ple 97 the 

public ſireets or highways, ings Ile » Penal Laws 
an aſſault and defacing of a garment in the play-houſe or relating to the 
other place, not a ſtreet or highway, is not within the act. metropelis, 

Wo Page 317. 

+ Sea, 3. It ſeems alſo to be clear, that the aſſault muſt The caſe of 
be made with a wilful and malicious intention © to tear, Rhenwick 
„ {poil, cut, burn, or deface* the garments or cloaths of the 3 

oy . . - » - Cafes Cra. 
perſon aſſaulted; and therefore, if the wilful and malicious EA 450% 
intention be rather to injure the perfon than to deface the 
garments, although in carrying ſuch intention into execution, 
the garments are cut with ſuch an inftrument, and in fuch 
a way, as plainly to ſhew that the intention to 1njure the 
perſon could not be accompliſhed without cutting or de- 
tacing the garment, yet this is not an offence within the 
ſtatute; for the deſtruction of the garments mult be the 
primary intention of the offender, and not the conſequence of 
his intention to injure the perſon, 


Rr 3 + Sed, 


[0441 


Caſe of R. 
Williams, 


Caſes C. L. 


2 * 


340 


Or DESTROYING GARMENTS. Bk. I. 


+ Seft. 4. It is alſo decided, that the aſſault on the 
perſon and the tearing, ſpoiling, cutting, burning, or de- 
facing the garment, muſt be at one and the ſame time, 


and muſt be ſo charged in the indictment; and therefore if 


an indictment ſtate, „that A. B. on the 18th of January 
« made an aſſault on C. D. c. with intent to tear, &c. the 
“ garments of the ſaid C. D. and that the ſaid A. B. on the 
, ſajd 18th of January did tear, &c. the garment of the 
& ſaid C. D.“ without ſaying, that he then and there, &c. did 
ti tear the garments of the ſaid C. D. &c.” the indictment is 
bad; for, for any thing that appears to the contrary in the 
indictment, the aſſault might have been made on one part 
of the day, and the tearing of the cloaths on another part of 
A Bs | 
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8 CONTINUED, 
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5 o F 

- CUTTING EO P- BINDS. 


Y 6. Geo. 2. c. 37. ſ. 6. it is enacted, “ That if ang 

« perſon. or perſons, during the continuance of the 

“ g. Geo. 1. c. 22. (which is made perpetual by 31. Geo. 2. 

© C. 42.) ſhall unlawfully and malicioufly cut any hop- 

„ hinds growing on poles, in any plantation of hops, every 

c perfon or perſons ſo offending ſhall ſuffer death without 
« benetir of clergy.” 


+ Scf?, 2. By 10. Geo. 2. c. 32. 1. 4. it is enacted, That Provifions of 
« all the proviſions in q. Geo. 1. c. 22. for the more tpeedy 9. Geo. 1. C. 22, 
« and eaſy bringing the offenders againſt the ſaid act to juſ- n torge, un 
6 11 : caſe of offence 
tice, and the perſons who ſhall conceal, aid, abet, or ſuc- ing tnt, 

'** cour {uch offenders, and for making fatisfaftion and a. 

„ amends to all and every the perſon and perſons, their 

e executors and adminiſtrators, for the damages they ſhall 

© have fuſtained or ſuffered by any offender or offenders 

*« againſt the ſaid act, and for the encouragement of perſons 

to apprehend and ſecure ſuch offender and offenders, and 

{© for the better and more impartial trial of any indictment 
/ © or information which ſhall be found, commenced or pro- 

« ſecuted for any of the offences committed againſt the ſaid 

act, together with all reſtrictions, limitations, and miti- 

„ gations by the ſaid act directed, ſhall, during the conti- 

* nuance of the ſaid act, extend to and be of force and effect 

© in all caſes of offences committed by unlawfully and ma- 

_ * Iiciouſly breaking down or cutting down the bank or 

banks of any river, or any ſea bank, whereby any lands 

« ſhall be overflowed or damaged, or by unlawfully and 

“ maliciouſly cutting any hop-binds growing on poles in 

„any plantation of hops, or by wilfully and maliciouſly- 

«« ſetting on fire, or cauſing to be ſet on fire, any mine, pit, 

or delph of coal, or cannel ccal.“ 


R r 4 CHAP- 
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CONTINUED. 


O F 


DESTROYING MILLS. 


| BY 9. Geo. 3. c. 29. ſ. 2. 1T Is RECITED, „That no ef- 

fectual proviſion hath heretofore been made for pre- 
venting the burning of mills;“ 
« any perſon or perſons ſhall wilfully or.maliciouſly burn 
<« or ſet fire to, any wind ſaw mill, or other wind mill, or 
e any water mill, or other mill; ſuch perſon ſo offending, 
„being lawfully convicted thereof, ſhall be adjudged guilty 
of felony without benefit of clergy, and ſhall ſuffer death 


&« as incaſe of felony without benefit of clergy.” 


CHAP- 
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CONTINUED. 


oF 


INJURING COLLIERIES. 


BY 10. Geo. 2. c. 32. it is enacted, „That if any perſon: 

* or perſons ſhall wilfully and maliciouſly ſet on fire, 
« or cauſe to be ſet on fire, any mine, pit, or delph of coal, 
« or cannel coal, every perſon ſo offending, being thereof 
© lawfully convicted, ſhall be adjudged guilty of felony, 
© and ſhall ſuffer death as in caſes of felony without benefit 


ce of clergy.” 


+ Se. 2. By 13. Geo. 2. c. 21. IT Is RECITED, That perſons 
it is reaſonable that an adequate puniſhment ſhould like- drowning 
wiſe be inflicted on perſons who ſhall wilfully and mali- ccal-pns, ſhall , 
ciouſly deſtroy or damage collieries by means of water as is faz _ 5 
aforeſaid; AND ENACTED, „That if any perſon ſhall un- $1 . 
« lawfully, wilfully, and maliciouſly divert, or cauſe to be 
“ diverted, water from any river, brook, water-courſe, 
channel, or land flood, or convey, or cauſe to be con- 
« veyed, water into any coal work, mine, pit, or delph of 
« coal, or into any ſubterraneous cavities or pallages, or 
% make, or cauſe to be made, any ſubterraneous cavities or 
« paſſages, with deſign thereby to deſtroy or damage any 
coal work or mine, pit, or delph of coal belonging to 
any other perſon or perſons, or ſhall, for that purpoſe, 
„ unlawfully, wilfully, and maliciouſly deſtroy or obſtru& 
any ſough or ſewer (which has been a ſough or ſewer in 
* common for fifty years) made for draining any coal york, 
« mine, pit, or delph of coal, or ſhall attempt or continue 
any ſuch miſchievous practice, or ſhall aid or aſſiſt therein 
„in manner aforeſaid; every ſuch perſon ſhall, for every 
*« {uclr offence, forfeit and pay to the party or parties ag- 
* grieved, treble damages and full coſts of ſuit, to be ſued 
© tor and recovered by action of debt, bill, plaint, or infor- 2 
mation, in any of his majeſty's courts of record at H- 


manſter,” 
7 Sea, 


$6 


or INJURING COLLIERIES. Bk. I. 


+ Sed. 3. By 13. Geo. 2. c. 21. ſ. 2. it is provided, 
« That nothing in this act contained ſhall prevent or re- 
te ſtrain, or be conſtrued to prevent or reſtrain, any perſon 
or perſons, being the owner or owners of any ſough, 
„drain, or ſewer, from deſtroying, obſtructing or diverting, 
« uſing or diſpoſing of any ſuch tough, drain, or ſewer, in 
“% ſuch manner as he, the, or they reſpectively may now 
* lawfully do.” | | 


CHAP- 


CHAPTER THE FIFTY-FOURTH 


CONTINUED, 


O F 


DESTROYING LOOMS. 


V 4 Geo. 3. c. 37. ſ. 16. it is enacted, That whoever 

„ ſhall break into any houſe, ſhop, cellar, vault, or 

« other place or building, or by force enter into any houſe, 
« ſhop, cellar, vault, or other place or building, with intent 
eto ſteal, cut, or deſtroy any linen yarn, or any linen cloth, 
« or any manufacture of linen yarn, belonging to any ma- 
* nufactures, or the looms, tools, or implements uſed 
« therein; or ſhall wilfully or maliciouſly cut in pieces or 
« deſtroy any ſuch goods, either when expoſed to bleach 


* 


s or dry, ſhall ſuffer as in caſes of felony without benefit 
of clergy. But this act ſhall not extend to Scotland or 


« Ireland. 


+ Set. 2. By 22. Geo. 3. c. 40. ſ. 1. it is further enacted, 


„That whoever ſhall, by day or by night, break into any 


* houſe or thop, ar enter by force into any houſe or ſhop, 


« with intent to cut or deſtroy any ſerge, or other woollen 


“goods in the loom, or any tools employed in making 


thereof; or ſhall wilfully and maliciouſly cut or deſtroy 
© any ſuch ſerges or woollen goods in the loom or on the 
rack; or ſhall burn, cut, or deſtroy any rack on which 
* any ſuch ſerges, or other woollen goods are hanged in 
order to dry; or ſhall wilfully and maliciouſly break or 
« deſtroy any tools uſed in the making any ſuch ſerges or 
other woollen goods, not having the conſent of the owner 


„ ſo to do, ſhall be guilty of felony without benefit of 


$6 FS---* 
© clergy.* 


+ Sea. 3. By 22. Geo. 3. c. 40. {. 2. it is further enacted, 


% That whoever, by day or by night, ſhall break into any 


* houſe or ſhop, or enter by force into any houſe or ſhop, 
© with intent to cut or deſtroy any velvet, wrought filk, 
„ filk mixed with any other materials, or other filk manu- 
facture, in the loom, or any warp, or ſhute, tools, tackle, 

EY a „ or 
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or utenſils; or ſhall wilfully or maliciouſly cut or deſtroy 
any velvet, wrought ſilk, or filk mixed with any other 
materials, or other ſilk manufacture in the loom, or any 
warp or ſhute, tools, tackle, or utenſils prepared or em- 
ployed, in or for the making thereof; or ſhall wilfully 
and maliciouſly break or deſtroy any tools, tackle, or 
utenſils, ufed in or for the weaving or making of any 


ſuch velvet, wrought filks, or filks mixed with other ma- 


terials, or other {ilk goods, or filk manufacture, not 
having the confent of the owner ſo to do, thall be guilty 
of felony without benetit of clergy.” | 


+ Seft: 4. By 22. Geo. 3. c. 40. ſ. 3. it is further enacted, 
That whoever, by day or by night, ſhall break into any 
houſe or ſhop, or enter by force into any houſe or ſhap, 
with intent to cut and deftroy any linen or cotton, or 
linen and cotton mixed with any other materials, or other 
linen or cotton manufactures, in the loom; or any warp 
or ſhute, tools, tackle, and utenſils ; or ſhall wilfully and 
maliciouſly cut or deſtroy any linen or cotton, or linen 
or cotton mixed with any other materials, or other linen 
and cotton manufactures in the loom, or any warp or 
ſhute, tools, tackle, and utenſils, prepared for, or em- 
ployed in the making thereof, or ſhall wilfully and ma- 
liciouſly break and deftroy any tools, tackle, and utenſils, 
ufed in and for the carding, ſpinning, weaving, preparing, 
or making in any way whatever, any ſuch linen or cotton, 


or linen or cotton mixed with any other materials, or 


other linen and cotton goods, or linen and cotton ma- 
nufatures whatſoever, not having the conſent of the 
owner ſo to do, ſhall be guilty of felony without benefit 
o: clergy.” Ui | 
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CHAPTER THE FIFTY-FOURTH 


CONTINUED. 


O F 


DESTROYING GRANARIES. 


B* 11. Geo. 2. c. 22. it is enacted, That whoever ſhall 


„ wilfully and maliciouſly beat, wound, or uſe any other 
violence to or upon any perſon or perſons, with intent to 


« deter or hinder him or them from buying of any corn ot 


„grain in any market or other place within this kingdom; 
or ſhall unlawfully ſtop or ſeize upon any waggon, cart, 
« or other carriage, or horſe loaded with wheat, flour, meal. 
* malt, or other grain, in or on the way to or from any 
& city, market-town, or ſea-port of this kingdom, and wil- 
fully and maliciouſly break, cut, ſeparate, or deftroy the 


« ſame, or any part thereof, or the harneſs of the horſes 


drawing the ſame; or ſhall unlawfully take off, drive 
* away, Kill, or wound any ſuch horſes, or unlawfully beat 
© or wound the driver or drivers of fuch waggon, cart, or 
other carriage, or horſe ſo loaded, in order to ſtop the 
&-fame; or ſhall, by cutting of the ſacks, or otherwiſe, 
« ſcatter or throw abroad ſuch wheat, flour, meal, malt, or 
© other grain, or ſhall take, or carry away, ſpoil, or damage 
« the ſame, or any part thereof; on conviction by two juſ- 
«© tices of the peace, or at ſeſſions, ſhall be ſent to the 
«© common gaol or houſe of correction, to hard labour, 
© not exceeding three months, nor leſs than one, and he 


once publickly whipped during the ſaid confinement.”? 


+ Sef. 2. By 11. Geo. 2. c. 22. ſ. 2. it is further enacted, 
“ That if any ſuch perſon or perſons ſo convicted ſha! 
commit any of the offences aforeſaid a ſecond time, or if 
any perſon or perſons ſhall wilfully and maliciouſly pull, 
„ throw down, or otherwiſe deſtroy any ſtore-houſe or 
« granary, or other place where corn ſhall be then kept, in 
e order to be exported ; or ſhall unlawfully enter any ſuch 
< {ſtore-houſe, granary, or other place, and take and carry 
% away any corn, flour, meal, or grain therefrom, or ſhall 
* throw abroad or ſpoil the ſame, or any part thereof ; or 


< ſhall unlawfully eater on board any ſhip, barge, boat, or 


«« veſlel, 


G21 


Ge2 


< for exportation; _ 
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ic veſſel, and ſhall wilfully and malicioufly take and carry 
c away, caſt, or throw out therefrom, or otherwiſe ſpoil or 
e damage any meal, flour, wheat, or grain therein, intended 

erfon ſo offeriding ſhall, on con- 
& yiction, be tranſporte Br ſeven years; and if ſuch con. 
c vict ſhall return, &c. he ſhall ſuffer death as a felon, 
& without benefit of clergy; but without corruption of 


blood, loſs of dower, or diſinheritance.“ 
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CHAPTER THE FIFTY-FOURTH 


CONTINUED. 


oF 


DESTROYING KNITTING-FRAMES. 


C23 


BY 28. Geo. 3. e. 55: . 4. it is enaRted, © That if any Perſons en- 
„ perſon or perſons ſhall, by day or by night, enter by 


force into any houſe, ſhop, or place, with an intent to 


tering ſhops, 
&c. with an 
. d x intent to de- 
e ent or deſtroy any frame-work knitted pieces, ſtockings, ſtroy, or de- 


or other articles or goods being in the frame, or upon ſtroy ing any 
any machine or engine thereto annexed, or therewith to frame-work 


be uſed or prepared for that purpoſe ; or ſhall wilfully 
and mics cut or deftroy any frame-work Enitted 
pieces, ſtockings, or other articles or goods being in the 
frame, or upon the machine or engine as aforclaid, or 
prepared for that purpoſe; or ſhall wilfully and ma- 
liciouſly break, deſtroy, or damage any frame, machine, 
engine, tool, inſtrument, or utenſil, uſed in and for the 
working and making of any ſuch frame-work knitted 
pieces, ſtockings, or other articles or goods in the hoſiery 
or frame-work knitted manufactory, not having the con- 
ſent of the owner ſo to do, or break or deſtroy any ma- 
chinery contained in any mill or mills uſed or anyway 
employed in preparing or ſpinning of wool or cotton for 
the uſe of the ſtocking frames; every offender, being 
thereof lawfully convicted, ſhall be adjudged guilty of 
felony, and ſhall be tranſported to ſome of his majeſty's 
dominions beyond ſeas, for any fpace or term of years not 
exceeding fourteen years, nor leſs than ſeven yeats.“ 


knitted pieces. 
to be guilty of 
felony. 


* 
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CHAPTER THE FIFTY-FIFTH. 


p O F 
MATMING 
Tur MEMBERS or a MAN's BODY. 


| by treating of offences againſt the perſons of iud. viduals, I 
ſhall conſider the offence, 


1. Of maiming another, 


2, Of ſhooting at another. 


3. Of aſſaulting with intent to rob. 


As to THE FIRST POINT, I ſhall conſider, 


1. What offences againſt the members of a man's body 
are eſtcemed MAIMS. 5 


2. How they are puniſhed by the common law. 


- 3. [ww by ſtatute, 


As to the firſt particular, viz, What ſhall be eſteemed 
mains. 


Se, 1. It ſeems, that ſuch a hurt of any part of a S. P. C. 3. 
man's body whereby he is rendered leſs able, in fighting, Co. Lit. 126, 
either to defend himſelf or to annoy his adverſary, 1s pro- 3* _ 030 
perly 9 3. Bl. Com. 12. 


and ſee Mr. Reeves's Hiſt. Engliſh Law, 2. vol. page 34, 35+ 


Se#. 2. And therefore, the cutting off or diſabling 25- Edw. 3. 
or weakening a man's hand or finger, or ſtriking out his 4. 95 
eye or fore-tooth, or caſtrating him, are ſaid to be maims ; 42. 458. 
but the cutting off his ear or noſe, &c. are not eſteemed 4. Bl. Com. 
maims, becauſe they do not weaken, but only disfigure 206. 
him. 
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Bract. 144. 
Fleta bk. 1. 
e. 40. 
5. P. C. 37. 
3· Inſt. (2.178 
Stra. I100. 


Co, Lit, 227. 


For oFences 
of maiming 
cattie, vide 
{upra, p. 60. 


Or MAIMING Tur MEMBERS, &c. Bk. I. 


As to the ſecond particular, viz, How ſach offences arg 
punithed by the common law. 


Se#t. 3. It is to be obſerved, that all maim is felony, 
It is ſaid, that anciently caſtration was puniſhed with death, 
and other maims with the loſs of member for member. 
But afterwards, no maim was punithed in any cafe with 
the loſs of life or member, but only with fine and im- 
priſonment. 9 


Seck. 4. By the common law alſo, if a perſon maim 
himtelf, in order to have a more ſpecious pretence for aſking 
charity, or to prevent his being impreſſed as a ſailor, or 
inliſted as a ſoldier, he may be indicted, and, on conviction, 
fined and imprifaned. 


As to the third particular, viz. How far maim is puniſh- 
able by ſtatute, | 


+ Seft. 5. By 37. Hen. 8. c. 6. Whoever ſhall ma- 
& licioufly, unlawfully, and wittingly cut, or cauſe to be 
5 cut off, the ear or ears of any one of the king's ſubjects, 
c otherwite than by authority of the law, chance-medley, 
& ſudden affray, or adventure, ſhall forfeit treble damages 
<« to the party grieved, by action of treſpaſs, and ten pounds 
to the king, in the name of a fine.“ | | 


Se. 6, By 22. and 23. Car. 2. c. 1. it is enafted, 
« That if any perſon ſhall, on purpoſe and of malice fore- 
* thought, and by lying in wait, unlawfully cut out or 
„ difable the tongue, put out an eye, flit the noſe, cut of 
* anole or lip, or cut off or difable any limb or member 
„af any ſubject of his majeſty, with intention in fo 
& doing to maim or disfigure, in any the manners before- 
& mentioned, ſuch his majeſty's ſubject, that then and 
ein every ſuch cafe, the perſon or perſons ſo offending, 
their counſellors, aiders, and abettors, knowing of, and 
«+ privy to the offence as aforeſaid, ſhall be and are by 
ce the ſaid ſtatute declared to be felons, and ſha!l ſuffer 
ic death as in caſes of felony without benefit of clergy.” 


Sekt. 7. But by 22. and 23. Car. 2. c. 1. ſ. 2. it is 
e rg „% That no attainder of ſuch felony ſhall ex- 


tend to corrupt the blood, or forteit the dower of 


„ the wife, or the lands, goods, or chattels of the of- 
66 fender.“ FR 1 3 * — 9 1 * . i Bu oy 


* Sas. ud a 


Mx. Rev Ret. 


1 
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+ Seat, 8. If a man attack another of malice forcthought, Wocdburnang 


* . . to woke s Caſe 
7 0 — 5 5 
in order to murder him with a bill, or any other ſuch lik he SO 


' inſtrument, which cannot but endanger the maiming him, 'a;,.. 
. 4 , 


and in ſuch attack happen not to kill, but only to maim 8. Geo. 1. 
him, he may be indicted on this ſtatute, together with all 6. St. Tr. 212. 
thoſe who were his abettors, &c. and it ſhal! be left to de 9. Gev. 2. 
the jury on the evidence, whether there was a defign to © =“ 
murder by maiming, and conſequently a malicious in- 

tent to maim as well as to kill, in which caſe the offence 

is within the ſtatute, though the primary intention was 

to murder, 


+ Seo. 9. It has been decided, that a large tranſverſe 5 
wound acroſs the noſe, ſo wide and deep as to render the gc 7 
bone viſible, is a ſlitting of the noſe within the ſtatute 22. 53. 


and 23. Car. 2. e. 1. although the noſtril is not thereby 


perforated. 


+ Sea. 10. But it has been ruled, that where a huſband, Lee's Caſe, 
who had lived a long while ſeparate from his wife, viſited 5 2 
her and perſuaded her to let him fleep with her, and took i Pin 


an opportunity, during the night and while ihe was afleep, K, G 


to make a wound acroſs his wife's threat, about three inches Baron. 


in length, with a razor which he had procured and con- , 
cealed for the purpoſe, the offence was not compleat ; for "ag OM 
though it was a {ſufficient lying in wait, yet it was not ſuch C. L. 13. 
a maim as the act requireg, as both are neceilary before an | 


offender can be convicted. 


+ Se4. 11. So alfo it has been ſaid, that to follow an 8 of Jol 
accomplice in picking pockets, with intent to maim any A.» 8 
perſon who ſhall detect him, is a /ying in wait within this 1783, SS 
tatute; for a perſon who intends to maim another, and Eyre, Cf 
by deliberately watching an opportunity, carries that #479. 
intention into execution, may be ſaid to lie in wait on Caſes C. L. 
purpoſe, | 192, #9tls. 


+ Sef. 12. But it ſeems, that the lying in wait muſt EY 

be for the purpoſe of committing the maim ; for where a 1754.0; F. 
perſon was ſtealing the turneps of another from his field, 57s, on a 
and, on the owner going up to him, ſtruck him imme- cate referved 
diataly on the noſe, with a ſharp inſtrument fixed into a fer the opi- 
{tick of wood, which flit his noſe, it was determined, CORY . 
that although this was a ſlitting of the noſe, yet neither“ WET 
the malice nor the lying in wait were ſufficiently clear, to 


bring the offence within the ſtatute, 


S412 + Ses. 
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+ Seck. 13. If the maim comes not within any of the 
deſcriptions of the act, yet it is indictable at common law, 
and may be puniſhed by fine and impriſonment; or an 
appeal may be brought for it at the common law, in which 
the party injured ſhall recover his damages; or he may 
bring an action of treſpaſs, which kind of action hath now 
generally ſucceeded the place of appeals in ſmaller offences 
not capital. But 1t does not ſeem that in maiming there 
may be acceſſarjes after the fact. 


4 


CHAP; 


CHAPTER THE FIFTY-FIFTH 


CONTINUED. 


OF 


SHOOTING ar ANOTHER, 


THE ancient common law of England provided with ſuch 
anxiety for the perſonal ſaf-ty of the ſubjeR, that every 


act done againſt another, which might in its conſequences 


prove fatal to his exiſtence, was conſtrued to be t:!onious. 
Of this there are ſeveral inſtances in the Year-Jooks of 


629 


Edward the Second and Edward the Third (a). in the (a) 8, State 


reign of Edward the Fourth the maxim that volurtas reputa- 


Trials 292. 


bitur 2 began to grow obſolete (4); and this offence 3 ;. Reeves! 
4 8 


Was Conn 


derated in diſguiſed habits, under the appellations of the 


ered as a high miſdemeanor only, puniſhable at H. 413. 
diſcretion (c). But the daring outrages of certain perſons, 3 
ſoon after the acceſſion of the preſent royal family, confe- 2%“ 


Y :ar- Book 
4. pl. 
(c) P. Serj. 


Blacks, made it neceſſary that the old law of England ſhould, Ghefhire,s St 


in ſome inſtances, be revived. 


+ Sea. 2. And accordingly it is enacted by 9. Geo. 1. 
c. 22. © That if any perſon or perſons ſhall wilfully and 
© maliciouſly ſhoot at any perſon in any dwelling houſe 
& or other place; or ſhall forcibly reſcue any perſon in 
* lawful cuſtody for the ſaid offence; or ſhall by gift, or 
« promiſe of money, or other reward, procure any other 
„ to join with him or them in ſuch unlawtul act, ſuch 
offenders ſhall be adjudged guilty of felony, and ſuffer 
& death without the benefit of clergy.” 


Ln 


+ Seft. 3. By q. Geo. 1. c. 22. Every offence done 
** or committed contrary to this act, ſhall and may be en- 
* quired of, examined, tried, and determined in any 
county within that part of Great Britain called England, 
„in ſuch manner and form as if the fact had been therein 


© committed.“ 


* 


813 | | Upon 


Te. 272. 
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630 Or SHOOTING AT ANOTHER. Bk. I. 
Upon this ack the following conſtructions. have been 

made: 
By a'l the + Sec. 4, FIRST, That this clauſe of the act is entire 


1adg's in Ar- and independant, and has no relation whatever to that part 
_— — of the act relating to the offenders being armed and diſ- 
10. Eco. 1. Fr 5 
Se. Tr. 313. guited. 
Richard Mor- I Sed. 5. SEconDLY, That a private proſecutor has an 
tis's caſe, 2. option to prefer his indictment for the above offence in 
5 , any county of England which ſhall appear to be moſt fa- 
= erm *Þ* vourable to the ends of juſtice, 5 
Rex v. Count + Seck. 6. "THIRDLY, It is ſaid, that if the ſhooting be in 
D arore, Cafes a dwelling-houſe, it is not neceſſary to ſtate the name of 
Cro. Law as. the perſon whoſe houſe it is; but it is clear, that if the pro- 
ſecutor do ſtate the name, it muſt be ſtated truly ; and 
therefore if there be a variance in the Chriſtian name only, 
ER.” 


eu + $24. 7. FouRTHLY, It is alſo clearly agreed, that to 
caſe, Caſes make an offender guilty cf malicioufly ſhooting within the 
Cro. Law 323- penalties of this act, it muſt appear in evidence to be a 
ſhooting under ſuch circumſtances, that if death had en- 
ſued, the homicide would, in conſtruction of law, have 
amounted to the crime of murder; for otherwiſe the abſur- 
Rex v. Dunn, dity might follow, that the offender might be convicted of 
O B. Oct. Sef. a capital crime, although the party is living, and of a ſingle 
1783, felony, viz, manſlaughter, though the party were killed, 


Rex Due, 7 Sed. 8. FIFTHLY, It ſeems alſo to be certain, that as 

Cafes Crewn this is a new crime, and the ſtatute has made it conſiſt in 

Law 391. being committed not only w:/fuily but malicionſly, it is ne- 
ceſſary in the indictment to charge that the offender „ wil- 
„ fully and malicioufly ſhot, &c.” 


Rex w. Elliott, + See. 9. StxTALY, It is alſo faid, that before a per- 
O. B. July fon can be convicted upon this ſtatute, the jury muſt be ſa- 
deſſions tisfled that the inſtrument was loaded with gunpowder, and 
1757. with a bullet, flug, or other deadly ſubſtance; but that it 
is not neceſſaty to give evidence of theſe fas ſpecifically, 
for that if the- appear from the general circumſtances of the 
cate it is fufficient. 


2 paar bh + $2.2. 10. SEVENTHLY. It feems alſo to be neceſſary 

; . i 1 - * 

to prove that the gun, or other inſtrument, was pointed 
8 not mere?” foxard but directly a: the profecutor. 

Sec aifo Gan- 7 x; & 


1 | 
ſell's calty | 4 $8. | 
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+ Sec. 11, EIGHTHLY, It is determined, that this ſtatute The Coal- 
extends not only to the perſon or perſons who actually heavers” caſe, 
thoot at another, but alſo to every perſon who is preſent 3 Crown 
aiding and aſſiſting to commit the offence; for as the fta- © ME 
tute creates a new felony, it of courſe poſſeſſes all the 
qualities incidental to a felony at common law. 


+ Se. 12. It ſeems therefore that an indictment charg- The caſe of 
ing ſeveral perſons jointly as principals in the firſt degree is kg =; _ 
good, and that if it appear that ſome one perſon then Wigg. Cafes 
preſent did maliciouſly ſhoot at another, evidence that Cro. Law 288. 
ſome or all of the perſons indicted were only guilty as prin- see alſo Rex 
cipals in the ſecond degree, is ſufficient to convict one, or 2. Younz, 3. 
ſome, or all of the defendants on ſuch joint charge. ks rm Rep. 

+ S-#. 13. It is ſaid, however, that on this point it See the rea- 
may deſerve conſideration, whether, with regard to the al- ſoning of Mr, 
Izwance of clergy, the offence of the perſon preſent aiding pens voor 
and abetting may not, in the conſtruction of io penal a law, in his . s 
be ſcreened from the offence of him who actually gave of the cafe of 
the mortal wound; for although a /ega/ fiction makes aiders Rex v. Mid- 
and abettors principals at common law, yet aiders ana alu 1 q 
abettors are nowhere mentioned in the act, and may 6;,, Lake od, 
therefore be conſidered as felons not ſubje& to the ſpecial cdit. 4:5 te 
penalties of the act, but to the pains and diſabilities of fe- 430. 
lons intitled to the benefit of clergy. This point, however, 
has not yet received a judicial determination; but it may 
be obſerved, that the benefit of clergy is taken away by the 
above ſtatute from any perſon or perſons” committing 
the offence ; and it is a rule, that although where the bene- 
fit of clergy is taken away from the offence, as in murder, 6 
robbery, rape, and burglary, a principal in the fecond de 
gree is excluded, yet that when it is only taken away from 
the perſon committing the offence, as in ſtabbing, larceny 
from the dwelling-houſe, or privately from the . perſon, 
aiders and abettors preſent are not excluded unleſs they are 2- Hale <2y. 
expreſsly named. But it is to be recollected, that the Fer 35% 
ſtatute 9. Geo. I. c. 22. creates a new offence, and that the 
offences above-mentioned were c offences at the common 
law, from which the ſeveral ſtatutes only took away the 


known privilege of clergy, 


* 
_— 
. —_ 
Ip Rs, — w_ 
—_ 
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(a) 25. Edw. 3. 


pl. 32. 

27. Aſſize 38. 
1. Hale 532. 
(Lear BOOK 
13. Hen. 4. 8 5. 
(c) Vear Bock, 

|. 26. b. 

P. C. 3H 
(4) Reeves! 
Hiſtory of En- 
gliſh Law, 3d 
vol. p. 413. 


miſchiefs in future, 


CHAPTER. THE FIFTY-FIFTH. 


CONTINUED. 


OF 


ASSAULT WITH INTENT TO ROD. 


THE old maxim of the criminal law, that vcluntas repu- 
zabitur pro facto (a) continued to prevail in the reign 
of Henry the Fourth; and it was then agreed, that if a man 
was indicted that I giſeit deprædando, it was felony (5) : but 
in the ninth year of Zdward(c), a different doctrine began 
to be held; and men were no longer puniſhed for crimes 
which they only meditated, but had not actually committed 
(d); and ſince that time the. bare intention to commit a 
felony has been confrdered as a miſdemeanor only, and pu- 
niſhable by fine, impriſonment, &c. (e) 
(e) Plowden 239. Caſes temp. Hardwick. 3. Inſt. 68. 


Sc. 1. But the puniſhment as a miſdemeanor not being 
found ſufficiently terrific to reſtrain the frequency of the 
offence, it is recited by 7. Geo. 2. c. 22. That whereas 
many of his majeſty's ſubjects have of late frequently been 
put in fear and danger of their lives, by wicked and ill- 
diſpoſed perſons aſſaulting and attempting to rob them; 
and whereas the puniſhment of ſuch offenders is not ade- 
quate to the heinouineſs of the crime, nor ſufficient to de- 
ter wicked perſons from ſuch attempts; to the end there- 
fore that all perſons may be deterred from committing 
ſuch offences, and for the greater puniſhment of ſuch ot- 
fenders, and for the more cffeQually preventing the like 
it is enacted, ** That if any perſon or 
« perſons, with any offenſive weapon or inſtrument, un- 
« lawfully and maliciouſly ſhall aſſault, or ſhall by me- 
* naces, Or in or by any forcible or violent manner, demand 
& any money, goods, or chattels, of or from any other 
« perſon or perſons, with a felonious intent to rob, or 
commit robbery upon ſuch perſon or perſons, that then 
« the offender, &c. ſhall be adjudged liable to be tranſ- 
ported for ſeven years.“ 


hy 4 17. 


Ch. 55. Or ASSAULT WITH INTENT TO ROB. 643 


Seck. 2. And it is alſo enacted, „ That if ſuch offender 
« ſhall break gaol, or eſcape before tranſportation, or re- 
« turn before the expiration of the ſeven years, he thall 
« ſuffer death without benefit of clergy.” | 


Upon this act the following conſtructions have been 
made : | 


+ Set. 3. FirsT, That to compleat the crime, not only Th, caſe of 
the aſſault, as by holding a piſtol towards a coachman on Peter Perfair, 
his box and telling him to ſtop, but a demand of the money O. B. Dec. Sof. 
or other property muſt alſo actually be made. But in this Car e 
caſe it was ſaid by Me. Juſtice Chapple, who tried the pri- ch e ie 
ſoner, that the demand need not be made in expre/s terms, to Chapple's 
for that a dumb man may make a demand, as if he ſtop a opinion, and 
perſon on the highway, and put his hat into the coach the Prifoner 
with a piſtol in his hand | hw ox 

* , acquitted, 


Caſes Cro. Law 19. Vide Haward's Caſe, O. B. 1733, No. 338. 


+ Seck. 4. SECONDLY, That both the aſſault and the Thomas's Date 
demand muft be made upon the perſon intended to be rob- O.B. Julv Saß. 
bed; for the words of the act are, that if any perſon ſhall 1754: Caſes 
« affault, &c. and demand the money, &c. of any other Cre. Ta 2772 
<« perſon, with intent to rob, or commit robbery upon, 


& {uch perſon.” x 


+ Sect. 5, TrinDLy, That the aſſault muſt be made Jackſon'-Caſe 
with an FO. weapon, and that the evidence muſt prove Caſes Cro. 
the aſſault was made with an offenſive weapon of the ſame LA. 223, 
kind as that which is laid in the indictment, 


+ 8:4. 6. FouRTHLY, It is ſaid to be ſufficient in an Rook's Caſe, 
indictment for this offence to fay, „with a felonious in- O. B. October 
ce tent to take his monies from his perſon, and againſt his 37.4735. 
will feloniouſly to ſteal, take, and carry away ;”” but that ee ag 
it would be more correct if the words * by force or violence“ „ 


were added. ö 


+ Se. 7. But it may be doubted, whether an indict- Rex g. Rem. 
ment as above deſcribed would be ſufficiently certain; for it nant, 5. Term 
has been determined, that a warrant of commitment for Rep. 16g, 
having © with force and arms made an aſſault on the pro- 
ſecutor with intent ſeloniouſly to ſteal, take, and carry 
« away from the perſon, &c.“ is bad, as not clearly and 
ſpecifically deſcribing any felony ; for he is not charged 
with having made the aſſault with an euſive weapon, or 
with having by menaces, or in @ vielent manner, demanded 

f . Iich y, 


Os 


——— — — — 
— — — 


MTUUCHIY UNUCT fe CIFCUMIances, that if death had en- 
ſued, the homicide would, in conſtruction of law, have 
amounted to tne crime of mut for otherwiſe the abſur- 

Nerv. Dunn, dity might follow, that the offender might be convicted of 

O *. Ott. Scſ. a capital crime, although the party is living, and of a linglc 

783. felony, vg. mantlaugliter, though the party were killed, 


Ren e Davis, + Sed. 8. FrieTHLY, It ſeems alſo to be certain, that a: 

Caſs Crown this is a new crime, and the ſtatute has made it conſiſt in 

Law 391. being con;nutted not only wi/fuily but malicionſiy, it is ne 
cellary i in the indictment to charge that the offender « wil- 
„ tully 0:4 maliciouſly thot, &c.“ 


at. ou. Fo tbo oo ods 6% wn tn fake FP 


Rexw. Elliott, T Seel. 9. StxTHLy, It is alſo faid, that before a per- 6 
O. B. July fon can: be convicted upon this ſtatute, the jury muſt be ſa— 
S -ſhons tixficd that the inftrument was loaded with gunpowder, and 
1727. with a bullet, flug, or other deadly ſubſtance ; but that it 


is not necc!iiry to give evidence of theſe ſocts ſpecifically, 
tor that. if ther appear ir2m the general circumſtances of the 
cate it is fullicient, 


Em pſon dcaſe,. + Sen. 10. SEVENTHLY. It feems alſo to be N 


O . April 
l to prove tliat the gun, or other —_— nt, was pointed 


detions 1787. 
not mere? toward but direftly a: the profecutor. 
Sec Mi 7 Gan— , 


gell cal, : 4 0.7 


1 
„ 


therefore be conſidered as felons not ſubje& to the ſpecial «git. 47 te 
penalties of the act, but to the pains and diſabilities of fe- 430. 
lons intitled to the benefit of clergy. This point, however, 

has not yet received a judicial determination; but it may 

be obſerved, that the henefit of clergy is taken away by the 
above ſtatute ** from any perſon or perſons” committing. 
the offence ; and 1t is a rule, that although where the bene- ne 

tit of clergy is taken away from the offence, as in murder, ** = 
robbery, rape, and burglary, a principal in the ſecond den- 
gree is excluded, yet that vhen it is only taken away from 
the perſon committing the offence, as in ſtabbing, larceny 
from the dwelling-houſe, or privately from the perſon, 
aiders and abettors preſent are not excluded unlefs they are: + 
expreſsly named. But it is to be recollefted, that the Feser 33% 
itatute 9. (ico. 1. C 22. create a new , and that the 

offences above-incntioned were 6/4 at the common 

law, from which the ſeveral ftatutes only took away the 

«nown privilege of clergy, 


* 11709 8 
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(a) 25. Ldw. 3. 
pl. 32. 

27. Aſſize 38. 
1. ale 532. 
( Year OR 
13. Hen. 4. 8 5. 
(c) Lear Bock, 


I. 26, b. 
5. PC. 27. b. 
| (1) Reeves" 
tliſtory of En- 
gliſh Law, 34 
vol. p. 413. 


CHAPTER THE FIFTY-FIFTH. 


CONTINUED. 


O F 


ASSAULT WITH INTENT TO ROB. 


HE old maxim of the criminal law, that vcα,bas repy- 
zavitiy pre fatto (a) continued to prevail in the reign 
of Henry the Fourth; and it was then agreed, that if a man 
was indicted that i! gift depredonds, it was felony (5) : but 
in the ninth year of 7 dward(c), a different doctrine began 
to be held; and men were no longer puniſhed for crimes 
which they only meditated, but ha # not actually committed 
(4); and ſince that time the bare intention to commit a 
felony has been confidered as a mifdemeanor only, and pu- 
niſhable by fine, impriſonment, &c. (e) 
(e) Plowden 229. Caſes temp. Hardwick. 3. Inſt. 68. 


Sc. 1. But the puniſhment as a miſdemeanor not being 
found ſufficiently ric to reſtrain the frequency of the 
offence, it is recited by 7. Geo. 2. c. 22. That whereas 
many of his majeſty's ſubjects have of late frequently been 
put in fear and danger of their lives, by wicked and ill- 
diſpoſed perſons ellaulting and attempting to rob them; 
and whereas the puniſhment of ſuch offenders is not ade- 
quate to the heinouſneſs of the crime, nor ſufficient to de- 
ter wicked perſons from ſuch attempts; to the end there- 
fore that all perſons may be Ceterred from committing 
fuch offences, and for the greater puniſhment of ſuch ot- 
fenders, and for the more cffeAtually preventing the like 
miſchicfs in future,“ it is enacted, ** That if any perſon or 


„ perſons, with any offenſive weapon or inſtrument , un- 
0 


- 


£6 


NaCes, or in or hy any icrcible or violent manner, demand 
any Mey; goods, or ch:ttcls, of or from any other 
perſon or 20 rſons, with a felonious intent to rob, or 
commit rebbery upon ſuch perſon or perfons, that then 
the offender, &c. ſhall be 2 liable to he tranſ- 
ported for fever years.” 


$27, 


lawfully and m raliciond] I ſhall affauit, or ſhail by me- 


II 


0 
f 
0 


you” We 9 


Ch. 55. Or ASSAULT WITH INTENT TO ROB. 
Seck. 2. And ie is alſo enacted, „ That if ſuch offender 


« ſhall break gaol, or eſcape before tran{portation, Or re- 
« turn before the expiration of the feven years, be hall 
« ſuffer death without benefit of clergy.” 


Upon this act the following conſtructions have been 
made: 


+ Set. 3. FrnsT, That to compleat the crime, not only 
the aſſault, as by holding a piſtol towards a coachman on 
his box and telling him to ſtop, but a demand of the money 
or other property muſt alſo actually be made. But in this 
caſe it was ſaid by Mr. Fuftice Chapple, who tried the pri- 
toner, that the demand need not be made in expreſs terms, 
for that a dumb man may make a demand, as if he ſtop a 
perſon on the highway, and wy his hat into the coach 
with a piſtol in his hand. 


warn" 


The caſe of 
Peter Perfair, 
O. B. Dec. Set. i. 
I 740, preſenc 
C. Juſ. Willes, 
who accorded 
to Chapple's 
opinion, and 
the priſoner 
was t hereupon 
acquitted. 


Caſes Cro. Law 19. Vide Haward's Caſe, O. B. 1733, No. 338. 


+ Sed. 4. SECONDLY, That both the aſſault and the 
demand muff be made upon the perſon intended to be rob- O 
bed; for the words of the act are, © that if any perton ſhall 
8 aſſault, &c. and demand the money, &c. of any other 
= perſon, with intent to rob, or commit robbery upon, 


& fuch perſon.” 


+ Sect. 5, TrinDLy, That the aſſault muſt be made 
with an oftenſive w eapon, and that the evidence muſt prove 
the affault was made with an offenſive weapon of the lame 
kind as that which is laid in the indictment, 


+ 8:4. 6. FovRTHLY, It is faid to be ſafficient in an 
indictment for this offence to fay, „with a felonious in- 
tent to take his monies from his perion, and again is 
will feloniouſly to ſteal, take, and carry away;“ but that, 

54 


it would be more correct it the words by force or violence 


were added. 


+ Sea. 7. But it may be doubted, whether an indit- 


Thomns's if 
B. JulvScit. 
1784. Cafes 
ro. Law 27 1. 


Tack ſn? Caſe 
Caſes Croc; 
Law 225. 


Rooks Caſe, 
O. B. October 
Scfl. 1785. 

r. Serjcant 


Ad lair, Re- 


cor der. 


Rex &v. Pen. 


ment as above deſcribed would be fuficiently certain; for it nant, . Ter 


has been determined, that a warrant of commitment for 
having with force and arms made an aſſault on the pro- 
ſecutor with intent ſeloniouſſy to ſteal, take, and carry 


« away from the perſon, &c.“ is bad, as not clearly and 


ſpecifically deſcribing any felony ; for he is not charged 
with having made the aſſault with an cfenftve weapon, or 
with lay INT by 1 neh, OT in 2 vielent manner, demanded 

: III CI. V. 


Rep. 163 


— ————ß— — — : a 
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money, &c. of the proſecutor ; which are the offences men. 
tioned in this act. 


Rexwv. Rem. + Scef. 8. It alſo ſeems, that an indictment on this ſta- 

nant, 5. Term tute muſt charge the offender with a felonious intent 10 

Rep. 169. vob, and not merely with a felonious intent to „cal, tate. 
aud carry away, &c. 


has 
« 


CHAPTER THE FIFTY-SIXNTH. 


3 


DESTROYING SHIPS 


OFFENCES relating to hs aud boats made felonies by 


ſtatute are, 
1. Deſtroying ſhips. 
2. Surcharging boats. 
3. Plundering wrecks. 
4. Preventing ſhips being loaded, 


Ass to THE FIRST POINT, viz. The offence of deſtroy- 
ing ſhips, 


+ Self. 1- BY 22. & 23. Car. 2. c. 11. f. 1 8 
CITED, « That whereas it often happeneth that maſters 
and mariners of ſhips laving inſured or taken upon bot- 
tomry greater ſums of money than the value of their ad- 
zenture, do wilfully caſt away, burn, or otherwiſe deſtroy 
the ſhips under their charge, to the merchantz and owners 
great loſs ; for the prevention thereof for the future, it 18 
enacted, That if any captain, maſter, mariner, or other 
officer belonging to any ſhip, ſhall wilfully caſt away, 
« burn, or otherwiſe deſtroy the ſhip unto which he be- 
© Jongeth, or procure the ſame to be done, he fhall ſuffer 
death as a felon,” | | 


+ Secf. 2. By 1. Ann. ſt. 2. c. . ſ. 4. it is enacted, “ That 
c it any captain, maſter, mariner, or other officer belong- 
ing to any ſhip, ſhall wilfully caſt away, burn, or other- 
« wile deftroy the ſhip unto which he belongeth, or pro- 
cure the ſame to be done, to the prejudice of the owner 
or owners thereof, or of any merchant or merchants 
0 _ ſhall load goods thercon, he ſhall ſuffer death as 
D | | : 


4 Sc E. 


Flor) tor 
any officer 
other petrion 
wil kalle tc de- 
tro any Hip- 


Captain, mat. 
ter, &. Wil- 
fully caſting 
away or burg 
ing, &C. ue 
hip, thall tut- 


fer death. 


| 
| 
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Any owncr, 
&c. wiifuliy 


deftroyinganry 


ſaip to preju— 


dice the in- 


furcrs, ſhall 
luder death. 


Wilfully de- 
ſtroy ing ſhips, 


death. 


DESTROYING SHIPS. RK. . 
+ Se. 3. By 4. Geo. 1. c. 12. ſ. 3. it is enacted, & That 


*« if any owner of, or captain, maſter, mariner, or other 
« officer belonging to any ſhip ſhall wilfully caſt away, 


© burn, or otherwife deſtroy the thip of which he is owner, 


& or unto which he belongeth, or in any manner of wiſc 
direct or procute the ſame to be done, to the prejudice 
ce of any perſon or perſons that ſhall underwrite any policy 
or policies of inſurance thereon, or of any merchant or 
« merchants that ſhall load goods thereon, he fhall ſuffer 
« gcath.” 


- | 

+ Se. 4. By 11. Geo. 1. c. 29. f. 6. 1T 1s RECITED, 
& That whereas ſome doubts have ariſen touching the na- 
ture of the offence provided againit by the ſaid recited act, 
and the trial and puniſhment to be had and inflicted for the 


ſame,” it is therefore enacted, © "That if any owner of, or 


« captain, maſter, officer, or mariner belonging to any ſhip 
& or veſſel, ſhall wilfully caſt away, burn, or otherwile 
« deſtroy, the ſhip or veſſel of which he is owner, or 
* to which he belongeth, or in any wiſe direct or procure 


the ſame to be done, with intent or deſign to prejudice 


Pow's Caſe, 
Cales Crown 
Law 42. 


„ any perſon or perſons that hath or ſhall underwrite any 
« policy or policies of infurance thereon, or of any mer- 
c chant or merchants that ſhall load goods thereon, or of 
„ any owner or owners of ſuch ſhip or veſlel, the perſon 
or perſons offending therein, being thereof lawfully con- 
« yicted, ſhall be deemed and adjudged a felon or felons, 
„and ſhall ſuffer as in caſes of felony without benefit 
« of clergy.” 


* 


+ Sect. 5. It hath been determined, on an indictment 
againſt two perſons as principals and another as acccſſagy 
before the fact, for unlawtully burning and deſtroying a ſhip, 
that if it appear that the perſon charged as accetlary was 
neither owner, maſter, captain, nor mariner of the veſſel 
burned, he is not an offender within the above ſtatutes, 


CHAP- 


CHAPTER THE FIFTY-SIXTH. 


CONTINUED. 

D c * 
a- SURCHARGING BOATS. 
i, i | 
he | | | 
or N 10. Geo. 2. c. 31. ſ. 8. For preventing the loſing Number of 
ip | the lives of perſons paſſing on the river Thames between Paſſengers li 
le | Graveſend and Miudſor, it is enaQed, * That it ſhall not be ite. 
or « lawful for any perſon or perſons who ſhall work or na- 
re „ yioate any tilt-boat, row-barge, or any other boat or 
co « wherry, for hire or gain, to receive, take into, or carry 
y in any ſuch tilt or row-barge, at one and the ſame time, 
r « any mare than thirty-ſeven paſſengers, and three more 
of « ban only, if brought on board by the way; nor to 
n « receive, take into, or carry in any other boat or wherry, 
1 any more than eight paſſengers, and two more only if 
85 ( called in by the way; nor to receive, take into, or carry 
lit « in any ferry-boat or wherry allowed to work on Sundays, 

% any more than eight paſſengers at one and the ſame time; ; 

&« and if any perſon or perſons who ſhall work or navigate 
it any ſuch tilt- boats, row-barges, ferry-boats, or other 
34 I boats or wherrics, ſhall receive, take into, or carry in 
D, | * any ſnch tilt-boats, row-barges, ferry-boats, or other 
18 boats or wherries, a greater number of paſſengers than 
| DE _ * what are limited reſpectively as aforeſaid, every ſuch per- 


© ſon or perſons fo offending, and being thereof convicted 
© by the oath of one or more credible witneſs or witneſſes, 
<« or by the confetiion of the party or parties before the 
« lord mayor of the city of London tor the time being, or 
one or more juſtice or juſtices of the peace for the city, 
«© county, town-corporate, liberty, or place where the of- 
« fence ſhall be committed, or the offender ſhall be found, 
« or on view of any ſuch juſtice or juſtices, ſhall, for the 
« firſt offence forfeit the ſum of five pounds, and for the 
« ſecond offence forfeit the ſum of ten pounds; one moiety 
of ſuch forfeitures to go to the informer, and the other 
© moiety to ſuch uſes as the other penalties and forfeitures 
© impoled by this act are particularly directed to be ap- 
5 plied; and every perſon or perſons who ſhall offend N 
: (e the 


where a great 


tiken in, was 
termen trant- 
porred as ſe- 


; 


SURCHARGING BOATS. Bk.1. 


the premiſes a third time, ſhall be disfrancluſed for 
twelve months from working, rowing, or na avigating 
ally boat, wherry, veſſel, or other cratt, and from en. 
joying any the privileges the members of the ſaid Com- 
pany of watermen, wherrymen, and lightermen are in- 
titled to, and do enjoy; and in caſe any greater number 
of perſons ſhall be received, taken into, or carried in any 
ſuch tilt-boats, row-barges, ferry- boats, or other boats 
or wherries than are reſpectively allowed to be carried 
as aforeſaid, and any paſſenger or paſſengers ſhall then 
be drowned, every ſuch perſon or perſons who ſhall 
work or navigate ſuch tilt-boats, row-barges, ferry-boats, 
or other boats or wherries offending therein, and being 
thereof lawfully convicted, ſhall be deemed guilty of 
felony, and ſhall be tranſported as felons.“ 


CAP. 
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CHAPTER THE FIFTY-SIKTH 


CONTINUED. 


O F 


PLUNDERING SHIPWRE CRS. 


DV 12. Ann. ſt. 2. c. 18, ſ. I. it is enaQed, „ That Sheriffs, mave 


« the ſheriffs, juſtices of the peace, of every county, ors, &. and 
or county of a city or town, and alto all mayors, bailiffs, cutom-houſe 


and other head- officers of corporations and port-towns 9fcers to 


ſummon men 
tO alüſt thips 
in diſtrels. 


near adjoining to the ſea, and all conſtables, headboroughs, 
tvthingmen, and officers of the cuſtoms in all and every 
ſuch places, ſhall upon application made to them, or any 
of them, by or on the behalf of any commander, or chief 
officer of any ſhip or veſſel of any of her majeſty's ſub- 
je&s, or others being in danger of being ſtranded or run 
on ſhore, or being ſtranded or run on thore, are hereby 
impowered and required to command the conſtables of 
the ſeveral ports within her majeſty's dominions, near- 
eſt to the ſea-coaſts where any ſuch ſhip or veſſel ſhall 
be in danger as aforeſaid, to ſummon and call toge- 
ther as many men as ſhall be thought neceſſary to the 
aſſiſtance and tor the preſervation of ſuch ſhip or veſſel 
ſo in diſtreſs as aforeſaid, and their cargoes ; and that. 

if there thall be any ſhip or veſſel, either man of war or 
merchant's ſhip, belonging to her majeſty, or any of her 

ſubjeAs, riding at anchor near the place where ſuch ſhip , ſhips te 
or veſſel is in diſtreſs or danger as aforeſaid, the officers gig, 
of the cuſtoms, and conitables above-mentioned, or any 

of them, are hereby impowered and required to demand 

of the ſuperior officers of ſuch ſhip or veſſel fo riding at 


anchor as aforeſaid, aſſiſtance by their boats, and ſuch 


hands as they can conveniently ſpare, for the {aid ſervice 

and preſervation of the ſaid ſhip or veſſel ſo in diſtreſs as 

atoreſaid ; and that in caſe ſuch fuperior officer of ſuch 

ſhip or veſſel riding at anchor as aforeſaid, hall refuſe 

or neglect to give ſuch afliftance, he ſhall forfeit for the on forfciture 
ſame the ſum of one hundred ponts, to be recovered of 1091. 

by the ſuperior officer of the ſaid hip or veſſel fo in diſ- 

trefs as atorelaid, together with their colts of ſuit, n wy 
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cf her majeſty's courts of record, by action. debt, bill, 
plaint, or information, wherein no eſſoin, wager of law, or 
protection ſhall be allowed.“ 


+ Se. 2. By 12. Ann. ft. 2. c. 18. f. F. it is further en- 


in the mip, ated, ** That if any perſon or perſons ſhall make, or be 


&c. felony. 4 


«c 


Perſons son- 
victed of plun- $6 
dering thi. 4c 
wrecked pp 
goods, Kc. ro 


= cc 
tuftcr death. 


TA here goods 
«C 


de Rolen, petit cc 


lardeny. 00 


ic 


eee nath 
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Ur ill be macle © 
C? plunder, cc 
& c. contrary 


ro 1. Ann. t. 2. 
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aſüſting in the making any hole in the bottom, fide, or 
any other part of any ſhip or veſſel ſo in diſtreſs as - 
atoreſaid, or ſhall ſtcal any pump belonging to any ſhip or 

veilel fo in diſtreſs as aforeſaid, or ſhall be aiding or abet- 

ting in the ſtealing ſach pump as aforeſaid, or ſhall wil. 

fully do any thing tending to the immediate loſs or de- 

ſtruction of ſuch thip or veſſel, ſuch perſon or perſons ſhall 

be and are hereby made guilty of felony without benefit 

of his, her, or their clergy.” 

+ Seck. 3. By 26. Geo. 2. c. 19. it is enacted, “ That 

it any perſon or perſons ſhall plunder, ſteal, take away or 

deſtroy any goods, or merchandizes, or other effects, 

from or belonging to any ſhip or veſſel of his majeſty's 

ſubjects, or others, which ſhall be in diſtreſs, or which 

{hall be wrecked, Joſt, ſtranded or caſt on ſhore in any 

part of his majeſty's dominions (whether any living crea- 

ture be on board ſuch veſlel or hot), or any of the furni- 

ture, tackle, apparel, proviſion, or part of ſuch ſhip or 

vellel; or {hall beat or wound with intent to kill or de— 

itroy, or ſhall otherwiſe wilfully obſtru<t the eſcape of any 

perſon endeavouring to fave his or her life fram ſuch - 
lip or vellel, or the wreck thereof; or if any perſon or 
pcrions ſhall putout any falſe light orlights with intention 
to bring any thip or veſſel into danger; then ſuch perſon 
or perſons ſo offending thall be deemed guilty of Gn, 
and being lawfully convicted thercof, thall ſuffer death as 


in caſes of felony without benefit of clergy.” 


+ See. 4. By 26. Geo. 2. c. 19. f. 2. it is provided, 
That when goods or effects of imall value ſhall be ſtrand- 
ed, loſt or cait on thore, and ſhall be ſtolen without circum- 
ſtances of cruelty, outrage or violence; then and in ſuck 
caſes it hall be lawful for any perſon or perſons to 
profecate for ſuch offence by way of indictment for petit 
larceny; and the offenders being thereof lawfully con- 
victed thall ſuffer ſuch puniſhment as the laws in cafes of 


petit larceny do enjoin or require.” 


+ $2. 5. By 26. Geo. 2. c. 19. 1. 8. it is enacted, 
That it oath ſhall be made before any magiſtrate, Jaw- 
fully impowered to take the tame, of any ſuch plunder or 


c. 18. and examination be delivered to clerk erf the peace, he is to 


« theft, 


Ch. 56. Or PLUNDERING SHIPWRECES, 641 
« theft, and the examination in writing thereupon taken 
« ſhall be delivered to the clerk of the peace of the county, 
« riding or diviſion wherein ſuch fact Thall be committed, 
« or to his deputy ; or if oath ſhall be made before any 
ſuch magiſtrate of the breaking any ſhip, contrary to the 
aforeſaid act made in the twelfth year of the reign of her 
{aid late majeſty queen Aune, and the examination in writ- 
« jng thereupon taken ſhall be delivered to ſuch clerk of 
<« the peace or his deputy ; then ſuch clerk of the peace 
ſhall cauſe the offender or offenders in any the faid 
caſes to be forthwith proſecuted for the ſame, either in 
the county whers the fact ſhall be committed, or in any 
« county next adjoining ; in which adjoining county any 
« jndi&tment may be laid by any other proſecutor; and if 
« the fact be committed in /74/es, then the proſecution 
4 ſhall or may be carried on in the next adjoining Eg 
« county; and the neceſſary charges of ſuch proſecutions 
by the clerk of the peace {hail be paid by the treaſurer of 
the county, riding or diviſion where the ſact ſhall be 
committed, to ſuch amount as the juſtices of the peace 
<« in their general or quarter ſeſſions ſhall order and afcer- 
e tain the ſame; and if ſuch clerk of the peace ſhall neg- 
« ſect or refuſe to carry on ſuch proſecution in due manner, 
de he ſhall forfeit one hundred pounds for every ſuch offence, 
to any perſon or perſons who ſhall jue for the ſame. by 
ci action ot debt, bill, plaint or information, in any of his 
« majeſty's courts of record at Weſiminſter; in which action 
« no effoin, protection, wager of law, or more than one 


„ 1mparlance ſhall be allowed.” 


La 
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+ Cet. 6. By 25. Geo. 2. c. 19. f. 9. it is further en- 0Kcers for 
acted, That the commiſſioners of the land- tax, the deputy- putting this 
6 ſheriff, the coroners of exciſe in each county, riding and and 12. Ann. 
% diviſion, ſhall be proper officers for putting in execution l 1 
* this preſent act made in the twelfth year of the reign of ; 
her late majeſty queen Anne, together with thoſe therein 


« reſpeCtively named for that purpoſe.” 


Sen. 7. By 26. Geo. 2. c. 19. f. 10. IT 13 RECITED, 3 Geo. 4. c. 13. 
© That by an act made in the third year of his late majeſty © 
King George the Firſi (intituled, An att fer the butter regulating 
F pilots, for the condudting of ſhips and veſſels from Dover, 
Deal, and the iſie of Thanet, up the river of ] hames and 
Medway), it is enacted, that the lord warden of the Cinque 
Ports for the time being ſhall nominate and appoint, by an 
inſtrument under his hand and ſeal, three or more ſubſtantial 
perſons in each of the Cinque Ports, two ancient towns 
and their members, to adjuſt and determine, within the 
ſpace of twelye hours, differences which ſhall or may ariſe 

Volk 1 within 


a 
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within the juriſdiction of the Cinque Ports, relating to the 
ſalvage of anchors and cables, from which veſſels ſhall or 
may be forced by extremity of weather :'? and hereby kx— 


QNeers for 
putting this 
and 12. Ann. 
jn execution „ 
within the li- ce 
berty of the ,, 
Cinque Ports, 


66 
cc 


&c. E Be 


ACTED, * T hat the lord warden of the Cinque Ports for 


the time being, and the lieutenant of Dover caſtle for the 
time being, and the deputy warden of the Cinque Ports 
for the time being, and the judge official and commiſſary 
of the court of admiralty of the Cinque Ports, two an- 


cient towns, and the menibers thereof, for the time being, 


and all and every of them, and all and every other perſon 
and perſons appointed or to be appointed by the lord 
warden of the Cinque Ports for the time being, purſuant 
to the ſaid act made in the third year of his late majeſty' 
reign, ſhall be the perſons to put in execution, within the 
liberty and juriſdiction of the Cinque Ports, two ancient 
towns, and their members, all the powers and autho rit 
iven and granted in and by this act, and in and by the 
—— oe act of parliament made in the twelfth 
ear of her ſaid late majeſty queen Aune; and allo in and 
be the ſaid act made in the fourth year of the reign of his 
late majeſty King George the Fir/t ; and alſo ſhall and may 
execute, perform and do, within the juriſdictions afore- 


ſaid, all the acts, matters and things contained in this and 


the before- mentioned ſtatutes, in like and as full and am- 
ple manner, to all intents and purpoſes, as any juſtice 
or juſtices of peace, or any other perſon or perſons, are 
by this and the ſaid acts appointed or authoriſed to do in 
any other part of the kingdom,” 


Rex v. Parry + Se. 8. It hath been decided, that an offence againſt 
and Roberts, theſe ſtatutes committed in Angleſea, may be tried in Shrop- 
Salop Sum- hire, as the next adjoining Eugliſb county to Angleſea. 


mer aſſizes 
1774, in 4 


ku reſerved. 
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CHAPTER THE FIFTY-SIXTH 


CONTINUED, 


O F 
PREVENTING SHIPS 
BEING | 


EL 04A DE © 


BY 33. Geo. 3. c. 67. IT is RECITED, “ That many 


ſeamen, keelmen, caſters, and ſhip carpenters, have 


of late aſſembled themſelves in great numbers, and have 
committed many acts of violence; which practices, if con- 
tinued, may occaſion great loſs and damage to individuals, 
and injure the trade and navigation of this kingdom :” for of any veſſels, 
the better preventing ſuch violent and injurious practices, 
and more effectually puniſhing ſuch offenders, iT 18 Ex- 
ACTED, “ That if any ſeamen, keelmen, caſters, ſhip car- 


£6 


cc 


penters, or other perſons, riotoufly aſſembled together to 
the number of three or more, ſhall unlawfully and with 
force prevent, hinder, or obſtruct the loading or unload- 
ing, or the failing or navigating, of any ſhip, keel, or 
other veſſel, or {hall unlawfully and with force board 
any ſhip, keel, or other veſſel, with intent to prevent, 


* hinder or obſtruct the loading or unloading, or the ſail- 


ing or navigating of ſuch ſhip, keel, or other veſſel, every 
ſeaman, keelman, caſter, ſhip carpenter, and other per- 
ſon, being lawfully convicted of my of the offences 
aforeſaid, upon any indictment to be found againſt him, 


& her, or them, in any court of oer and terminer, or gene- 


66 


ral or quarter ſeſſions of the peace, to be holden reſpective- 


ly in and for the county, ſhire, riding, diviſion or diſtritt. 
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wherein the offence was committed, ſhall be committed 
cither to the common gaol for the ſame county, ſhire, 
riding, diviſion, or diſtrict, there to continue and remain 
without bail or mainprize, or to the houſe of correction 
for the ſame county, ſhire, riding, diviſion, or diſtrict, 
there to continue and remain without bail or mainprize, 


643 


Seamen, &. 
riotoufly at- 


ſembled, who 


ſhall forcibly 
prevent the 
loading, &c. 


&c. to be com- 
mitted to pri- 
{011 > 


and to be kept to hard labour for any term not exceeding 


twelve calendar months, nor leſs than fix calendar months, 


in either cafe teſpectively.“ 
2 3 fr 2 : 4 0:7 
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6 
5 as alſo any + Se. 2. By 33. Geo. 3. c. 67. ſ. 2. it is further en- 

; _ 1 acted, “ That it any ſeaman or feamen, keelman or keel- 

cibly prevent « men, caſter or caſters, thip carpenter or ſhip carpenters, E- 1 
. others from or other perſon or pertons, ſhalt unlawfully and with F 
be working, &c. “ force prevent, hinder, or obſtruct any ſeaman or ſeamen, 

þ | & keelman or keelmen, cater or caſters, ſhip carpenter or 
5 | &« ſhip carpenters, from working at, employing himſelf in, 


or exerciſing bis lawful trade, buſineſs, or occupation re- 
| c ſpectively, or ſhafl wilfully and maliciouſly affault, beat 
5 * or wound, or ule or coinmit any bodily violence or hurt 
« to or upon any ſeaman or icamen, keelman or keelmen, 
* caſter or caſters, ſhip carpenter or ſhip carpenters, with 
intent to deter, prevent: hinder, or obſtruct ſuch ſcaman 
& or ſeamen, keelman or keelmen, caſter or catters, ſhip 
% carpenter or ſhip carpenters, from working at, employing 
& himſelf in, or exercifing his lẽ,ful trade, buſineſs or oc- 
© cupation reſpectively; every ſeaman, keehman, caſter, {nip 
% carpenter, and other perſon, being lawfully convicted of 
{© any of the offences laſt- mentioned, upon any indictment 
„to be found againit, him, her, or them, in any court of 
& oyer and terminer, or general or quarter ſeſſions of the 
<< peace to be holden refpectively in and for the ſaid coun- 
é ty, ſhire, riding, diviſion, or diſtrict, wherein the . 
© fence was committed, thall be committed, either to the 
common gaol for the ſame county, ſhire, riding, divi- 
„ tion, or diſtrict, there to continue and remain, without 
© bail or mainprize, or to the houſe of correction for the 
* fame coun y, ſhite, riding, diviſign, or diſtrict, there to 
& continue and remain, without bai! or mainprize, and to 
* be kept to hard labudtt, for any term not exceeding twelve 
© calendar months, nor lels than {rx calendar mouths, in 
« either caſe reſpectively.” 
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+ Seft. 3. By 33. Geo. 3. c. 67. ſ. 3. it is further en- 


P:rfons offen- 5 3 f 5 : 
acted, © That it airy ſeuman, Keelman, cattcr, ſhip carpenter 


* | diag 4 feccond Ret . g 

4 time, to be ** or other perfon, {hall be convicted t any of the offence? 
| =__ guilty of fe- « aforeſaid in purſuance of this act, and ſhalt after vards of- 
* v — . . . . * 1 

JOU + « fend again in like manner, evety inch ſfeainzn, keelman, 


&« caſter, {hip carpenter, and othcr perion ſo offending again 
: cc jn like manner, and being lawtully convicted thereot, 
! cc upon any indictment to be found againſt lim, her, or 
? | | „ them, in any court of oyer and trminy, or general or 
quarter ſeſſions of the peace teſpectively to be holden in and 
<« for the county, ſhire, riding, divifon, or diſtriè, wherein 


i * the offence was committed, thall, for tuch ſ:cond and every 
W ſubſequent offence, be adjudged guilty of felony, and ſhall 
is & betranſported to ſome of his majeſty's dominions beyond 


e the ſeas, for any {pace of time or term of years not ex- 
« ceeding fourteen years, nor lels than ſeven ycers.“ 


+ $f, 
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+ ect. 4. By 33. Gro. 3. c. 67. ſ. 4 it is provided, Act not to ex- 


& "That none of the pains, penalties, or puniſhments herein- Sus . 

« before inflicted, or authorized to be inflicted, ſhall be were. 

« deemed, conſtrued, or taken to extend to any act, deed, of his maps 
& matter, or thing whatſoever, committed, done, or ſuttered _ 

in the ſervice, or under or by virtue of the authority of 

„ his ſaid majeſty, or his ſucceſſors; any thing herein con- 


&« tained to the contrary thereof in anywiſe notwithſtand- 
« ing.” 


+ Seft. 5. By 33. Geo. 3. c. 67. ſ. 5. it is enacted, Scamen, &c.» 
« That if any ſeaman or ſeamen, keelman or keelmen, caſ- chr ully 
. : etting fire to 
ter or caſters, ſhip carpenter or ſhip carpenters, or other any ſhip, to 
e perſon or perſons, ſhall wilfully and maliciouſly burn or ſuffer death; 
« ſet fire to any ſhip, keel, or other veſſel, every perſon fo 
« offending, and being thereof lawfully convicted, in any 
court of oyer and terminer, to be holden in and for the 
county, ſhire, riding, diviſion or diſtrict wherein the of- 
<« fence was committed, ſhall be adjudged guilty of felony 
« without benefit of clergy, and thall ſuffer death as in caſes 


of felony without benefit of clergy,” 


1 By 33. Geo. 3. c. 67. J. 6. it is further enact- and deſtroying 


ed, “ That if any ſeaman or ſeamen, keelman or keelmen, or damaging * 


* caſter or caſters, ſhip carpenter or ſhip carpenters, or them by any 
other means, 


other perſon or perſons, ſhall wiltully and maliciouſly de- 

' to be tranſ- 
<« {troy or damage any ſhip, keel, or other veſſel, (otherwiſe ported. 
than by fire), every ſeaman, keelman, caſter, ſhip carpen- » 
ter, and other perſon ſo offending, and being thereof 
« lawfully convicted upon any indictment to be found againſt 
him, her, or them, in any court of oer and terminer, Or 
© general or quarter ſeſſions of the peace to be holden re- 


«© ſpectively in and for the county, thire, riding, diviſion, 


« or diſtrict wherein the offence was committed, ſhall be 

«« adjudged guilty of felony, and ſhall be tranſported to ſome 

of his majeſty's dominions beyond the ſeas, for any ſpace 

** of time or term of years not exceeding fourteen years, nor 

« lefs than ſeven years. | 

c. 67. ſ. 8. it is provided, Proſecutions 


+ Se, 7. By 33. Geo. 3. 


© That no perſon or perſons ſhall be proſecuted by virtue —_ 
of this act, for any of the offences aforeſaid, unleſs ſuch in a yar. 


e proſecution be commenced within twelve calendar months 
* after the offence committed. 
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CHAPTER THE FIFTY-SEVENTH 


OF 
PERSONATING SEAMEN 
AND. 


GREENWICH PENSIONERS. 


OK ENCES againſt /ailors and ſoldiers made felonies by 


ſtatute are, 
1. Perſonating ſeamen and Greenwich penſioners. 
2, Wandering as ſailors, 
3. Deſertion from the army. 


As to THE FIRST POINT, vi. The offence of perſonating 
ſeamen. 


+ Seff. 1. By 31. Geo. 2. c. 10. ſ. 24. IT 1s RECITED, 


„„ That divers wicked practices have been carried on, by Penalty of 
perſonating and falſely aſſuming the names and charac- per ſonat ing 


ters of- officers, ſeamen and others, intitled, or ſuppoſed to 
be intitled to wages, pay or other allowances of money, or 
prize money, for ſerving on board of ſhips or veſlels of the 
royal navy, and by forging and counterfeiting letters of at- 
torney, bills, tickets, aſſignments, laſt wills and other autho- 
rities and powers, from ſuch officers and ſeamen, and by 
falſely taking out probate of wills and letters of adminiſtration 
to ſuch officers and ſcamen ;* AND ENACTED, *© That who- 
« ſoever willingly and knowingly ſhall perſonate, or falſely 
e aflume the name or character of, or procure any other to 
„ perſonate, or falicly to aſſume the name or character of 
any officer, ſcaman or other perſon, intitled or ſuppoſed 
to be intitled to any wages, pay or other allowances of 
money, or prize money, for ſervice done on bvard of any 
ſhip or veſſel of his majeſty, his heirs or 1ſuccefſors ; or 
the executor or adminiſtrator, wife, relation or creditor 
of any ſuch officer or ſeaman, or other perſon, in order to 
receive any wages, pay, or other allowances of money, 

T t 4 . « Or 


camen, 
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ce or prize money, due, or ſuppoſed to be due or payable, 
c“ for or on account of the ſervices of any ſuch officer or 
& ſeaman, or other perſon as aforeſaid ; or ſhall forge or 


cc 
cc 
cc 


or of forging 
letters of at- 
torney, &c. or 
making a faiſe ( 
oath to obtain ce 
probate of any ce 
will, &c. of 
ſuch perlons, 
is deat l. 
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Treaſurer, 


counterfeit, or procure to be forged or counterfeited, any 
letter of attorney, bill, ticket, certificate, aſſignment, laſt 
will, or any other power or authority whaſoever, in or- 
der to receive any ſuch wages, pay, or other allowances 
of money,or prize money, due, or ſuppoſed to be due, to 
any ſuch officer or ſeaman, or other perſon as aforeſaid ; 
or ſhall willingly and knowingly take a falſe oath, or 


© procure any other perſon to take a faiſe oath, to obtain 


the probate of any will or wills, or to obtain letters of 
adminiſtration, in order to receive the payment of any 
wages, pay, or other allowances of money, or prize money, 
due, or that were ſuppoſed to be due, to any ſuch officer, 
ſeaman or other perſon as aforeſaid, who has really ſerv- 
ed, or was ſuppoſed to have ſerved on board of any ſhip or 
veſſel of his majeſty, his heirs or ſucceſſors ; every ſuch 
perſon ſo offending, being lawfully convicted of any ſuch 


offence or offences, ſhall be deemed guilty of felony, and 


ſhall ſuffer deati as a telon, without benefit of clergy.” 


+: Set. 2. By 9: Geo. 3-c 5. “For the more 


and other of- ſpeedy and effectual bringing to juſtice perſons who ſhall falſely 
hcers of the aſſume the names or characters of officers or ſeamen, or other 


navy, 1INMpOW- 
ercd to act as 


perſons ; or ſliall forge or counterfeit, or cauſe to be forged 


juſtices in any Or counterfeited, any letter of attorney, bill, ticket, certifi- 
of the caſes 


cate, aſſignment, laſt will, or other authority to receive any 
wages, pay, or other allowance, due to any officer, ſeaman, 
or other officer, in, or who has been, or ſhall be in, his ma- 


here men- 
tuned, 


jeſty's ſervice; or ſhall utter or publiſh the ſame as true; or 


who ſhall be guilty of ſtealing or embezzling his majeſty's 
naval ſtores :” it is ENACTED, © That it ſhall and may be 


c 
4c 
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lawful to and for'the treaſurer, comptroller, ſurveyor, 


clerk of the acts, or any commiſſioner of the navy for the 


time being, and they are hereby reſpectively authoriſed 
and impowered, from time to time, in all places whatſo- 
ever, to do, perform, exerciſe, and execute the office and 
duty of a juſtice or juſtices of the peace, to all intents and 
purpoſes whatſoever, in cauſing any perſon or perſons 


who ſhall be charged with forging or counterfeiting, or 


procuring to be forged or counterteited, any letter of at- 
torney, bill, ticket, certificate, aſſignment, laſt will, or 
other power or authority; or with uttering or publiſhing 
the ſame as true, in order to receive any wages, pay, or 
other allowance, due to any officer, ſeaman, or other per- 
ſon, who is or has been, or thall hereafter be, in the ſervice 
of his majeſty, his heirs or ſucceſſors ; or with taking, or 


& Procuring falle oaths to be taken, for any of the purpoſes 


* afore- 
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Ch. 57. Or PERSONATING SEAMEN, &c, 


« aforeſaid ; or to obtain a probate of any will, or letters of 
« adminiſtration, in order to receive ſuch wages, pay, or other 
« allowance; or with ſtealing or embezzling of any naval 
« ſtores, the property of his majeſty, his heirs or ſucceſſors ; 
« to be apprehended, committed, and proſecuted, for the 
« fame; and all conſtables, headboroughs, keepers of gaols 
« and priſons, and all other officers whatſoever, ſhall. and 
« they are hereby reſpectively required, from time to time, 
diligently to execute, perform, and obey, all ſuch warrant 
« and warrants as ſhall be made, directed, iſſued, or given 
« to them, or any of them, by any one or more of the per- 
<« ſons aforeſaid, touching any of the matters and things 
«© herein- before contained.“ | 


* 
Lad 


+ Sea. 3. By 3. Geo. 3. c. 16.1. 6. 1T 1s RECITED, penalty of 
« That divers wicked practices may be carried on by perſons perſonating, 


knowingly and willingly perſonating and falfely aſſuming &c. 


the name and character of any out-penfioner of the ſaid hot- 
pital, in order to receive the money due to any ſuch out- 
penſioner, on account of his out-penſion ;” AND ENACTED, 
„% That whoſoever willingly and knowingly ſhall perſonate 
or falſely aſſume the name or character o or procure any 
ether to perſonate or falſely to aſſume the name and cha- 
te racterof any perſon intitled, or ſuppoſed to be intitled, as 
« an out-penſioner, to any out- penſion or allowance of mo- 
«« ney from the commiſſioners or governors of the ſaid hoſ- 
“ pita], in order to receive the my due, or ſuppoſed to be 
due, on ſuch out-penſion ; every ſuch perſon ſo offending, 
and being lawfully convicted of any ſuch offence or of- 
« fences, ſhall be deemed guilty of felony, and ſuffer death 
6 as a felon, without benefit of clergy.” 


CHAP- 
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CHAPTER THE FIFTY-SEVENTHY 


CONTINUED, 


O F 
WANDERING SAILOKS. 


B Y 39. Elis. c. 17. it is enacted, That all idle and wander- 
ing ſoldiers or marines, or idle perſons which ſhall he 
wandering as ſoldiers or mariners, ſhail ſettle themſelves 

zin ſome ſervice, labour, or other lawful courſe of lite, 

without wandering, or othewiſe repair to the places 
£© where they were born, or to their en places, ij 
they have any, and there remain, betaking ee to 

« fome lawful trade or courſe of lite, as aforeſaid; upon 

4% pain, that all perſons offending contrary ” this aſh; all 

56 ſuffer as in cate of felony without clergy.” | 


+ Seat. 2. By 39. Eliz. c. 17. ſ. 2. it is further enacted, 
„ That every idle and wandering foldier or mariner, 
« which, coming from his captain from the ſeas, or from 
++ beyond the ſeas, ſhall not have a teſtimonial under the 
cc hand of ſome. one juſtice of the peace, of, or near, the 
& place where he landed, ſetting down therein the place 
* and time where and when he landed, and the place of 
« his dwelling or birth, unto which he is to paſs as afore- 
bs N and a convenient time therein limited for his paſſage, 
„or having ſuch teſtimonial, ſhall wilfully exceed the 
$6 11 5 therein limited, above fourteen days: And allo, 
* as well every ſuch idle and wandering ſoldier or mariner, 
ce as. everv other idle perſon wandering, as ſoldier or mari- 
«© ner, which ſhall at any time hereafter forge or counterfeit 
© any ſuch teſtimonial, or knowingly have with him or 
e« them any ſuch teſlimonial torged or counterfeited as 
©+ atorefaid, knowing the lame to be counter rfeited or forged; 
in all theſe cafes, every ſuch act or acts to be felony, and 
& the offend: rs to ſuffer, as aforeſaid, without any benetit 
« of clergy.” 


+ Ve. z. By kr. e. 1. f. 3. it is further ens ted, 


That it ſhall be lawful for the juices of aſlize, juſtices 
& of 


mn 
<4 


. , ,«· 9%. 


Ch. 57. Or WANDERING SAILORS. 


4 of gaol delivery, and the juſtices of peace of every county, 
e and all juſtices of peace in towns corporate, having au- 
© thority to hear and determine telonies, to hear and de— 


c termine all ſuch offences in their general ſeſſions, and to 


« execute the offenders, which ſhall be convicted before 
them, as in cafes of felony is accuſtomed, except ſome 
« honeſt freeholder, &c. will take ſuch offender into his 
« ſervice for one whole year, and alſo le bound by recog- 
«© nizance of ten pounds, to keep the {aid perſon one whole 
e year, and bring him to the next ſeſſions for the peace and 
& gaol delivery next enſuing after the faid year; and if any 
« {uch perſon ſo retaineddepart within the year, without the 
licence of him that ſo retained him, then to be indicted, 
« tried, and judged as a felon, and not to have the benefit 
6 of clergy.” 8 5 : 


+ Set. 4. By 39. Eliz. c. 17. ſ. 4. it is provided, “ That 
if any ſuch idle and wandering perſon as aforeſaid, ſhall 
© happen to fall ſick by the way, to that by reaſon of his 
« weakneſs he cannot travel to his journcy's end within the 
time limited within his teſtimonial, go ſuch perſon to be 
„ within the danger of this ſtatute, to as he ſettle himſelf 


in ſome lawful courſe of life as aforeſaid, or repair as 


* aforeſaid to the place where he was born, or was laſt 
« abiding, within convenient time after the recovery of his 
“ fickneſs, and there remain as aforeſaid.” | 7 


+ Sect. 5. By 39. Eliz. c. 17. ſ. 5. it is alſo provided, 
« That it fuch ſoldier or mariner repairing to his place of 
„ birth, &c. cannot get work, he ſhall be ſet to work by 
«© two juſtices of peace.“ 


+ Set. 6. By 39. Eliz. c. 17. ſ. 6. it is alſo provided, 
& That if ſuch ſoldier or mariner reſort to ſome juſtice of 
e the peace next adjoining to his place of landing, or to 
c ſeek his direct way home, and make known unto the ſaid 
& juſtice his poverty; that the ſaid juſtice,. upon perfect 
„ notice thereof had, may licenſe the ſame ſoldier or mari- 
<« ner to paſs the next and direct way to the place where he 
ce js to repair, and to limit him ſo much time on], as ſhall 
« be neceſſary for his travel thither ; and that in ſuch cate 
ce his licence being ſo made, and he purſuing the form of 
C ſuch his licence, ſhall and may, for his neceſſary relief in 
© his travel, aſk and take the relief that any perſon hall wil- 
& lingly give him.“ | 


+ Seti. 7. By 17. Geo. 2. c. 5. it is alſo enacted, with an 
exception of the proviſions of 39. Eliz. c. 17, © That all 
© perſons wandering abroad and begging, pretending to be 

. 9 2 : « {oldicrs, 


551 


052 


Soldiers and 
mariners, 
wandering 
and begging, 
to be deemed 
vagabonds. 


Oe WANDERING SAILORS, R.! 


“ ſoldiers, mariners, ſeafaring men, ſhall be deemed rogues 
and vagabonds, and puniſhed as the act directs, with 
« whipping, impriſonment, &c.“ 5 | 


+ $Se.8. But by 32. Geo. 3. c. 45. ſ. 7. 1T 1s RECITED, 
„ That ſoldiers travelling from one place to another, having 
a certificate from their officers, or the ſecretary at war, arc 
permitted to beg, and that mariners or ſeafaring men dif- 
charged are licenſed to beg, by ſome teſtimonial or writing 
under the hand and ſeal of a juſtice of the peace: and whereas 
ſuch permiſhon to beg is highly improper ;”” therefore 1T 18 
ENACTED, “ That every {ſoldier and mariner wandering 
c abroad and begging, ſhall be deemed a rogue and vagabond 
& within the meaning of the ſaid act?“ | 
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CHAPTER THE FIFTY-SEVENTH 


CONTINUED. 


OF 


DESERTION. 


Y 18. Hen. 5. c. 19. it is enacted, © That ſoldiers retained 
« in the manner preſcribed by the act, departing from 


« their captains without licence, ſhall be guilty of telony.” 
But this ſtatute 1s now of little uſe, becauſe the method of 
retaining ſoldiers therein referred to is diſuſed, 


+ Seff. 2. However by 7. Hen. 7. c. 1. and 3. Hen. 8. 
c. 5. ſtill in force, „If any ſoldier, being no captain imme- 
&« diately retained with the king, who ſhall be in wages and 


retained, or take any preſt to ſerve the king upon the 
ſea, or upon the land beyond the fea, depart out of the 


& king's ſervice, without licence of his captain, he ſhall 


ſuffer as a felon, without the benefit of the clergy. And 


e all juſtices of peace in every ſhire in England, where any 
* ſuch offenders be taken, have power to enquire of the ſaid 


offences, and the {ame to hear and determine, as they may 
do of felony, treſpaſſes, and of other offences expreſſed in 
the king's commiſſion to them made, as though the ſaid 
offences were done in the ſame ſhire.“ 


+ Se; 3. And by 2: Ediv. 6. c. 2. If any ſoldier 


ſerving the King in his wars, in any his dominions, or on 


the ſeas, or beyond the ſeas, or in Scatlaud, depart without 


licence of the lieutenant, or admiral, or captain, &c. with 


booty, or otherwiſe, being in the enemy's country, or 
elſewhere in the king's fervice, or out of any garriſon 


where he ſhall be appointed to ſerve, he ſhall be adjudged 
a felon, and excluded from his clergy ; and the juſtices of 


every ſhire where ſich offender ſhall be taken, may en- 
quire of and determine the offence, &c.“ 


That if any perſon or perſons whatſoever (other than 
fuch as are or ſhall be inliſted as ſoldiers, againſt whom 


ſufficient remedy is already provided by law) ſhall, 1 
« Great 


+ Set. 4. By i. Geo. 1. ft. 2. c. 47. it is enacted, Perſuns per- 


Hers to deſert, 
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And nnt hav. «« 
ing ſufficient c 
to pay it, to 40 
be impriſoned | 
fix months ** 
without bail, *< 


and ftand in © 
the pillory, 4 


Proſccution 
in ſix months. (4 


40 
Cc 


Conſtables 

may appre- it 
> Bend de- C6 

ſerters. 
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Or DESERTION:. Bk. 


2 


Great Britain or Ireland, or the iſles of Ferſcy or Gyernſey, 
by words or other means whatſoever, directly or indi. 
rectly, perſuade or procure any ſoldier or ſoldiers in the 
ſervice of his majeſty, his heirs or ſucceſſors, to deſert or 
leave ſuch ſervice, or ſhall go about and endcavour in 
manner aforeſaid, to perſuade, prevail'on, or procure ſuch 
ſoldier or ſoldiers to deſert or 3 ſuch ſervice as afore- 
iaid, every ſuch perſon or perſons ſo offending as afore- 


ſaid, and being thereof lawfully convicted, ſhall, for 


every ſuch offence, forfeit to his majeſty, his heirs or 
ſucceſſors, or to any other perſon or perſons who {hall 
ſuc for the ſame, tlie ſum of forty pounds, to be recovered 
by bill, plaint, or information, in any of his majeſty's 
courts of record at Miſiminſter, wherein no eſſoin, pro- 
tection, or wager of law ſhall be allowed; and if it thall 
happen that any ſuch offender ſo convicted as aforeſaid, 
hath not any goods and chattels, lands or tenements, to 
the valuc of forty pounds, to pay and ſatisfy the ſame, or 
that from the circumſtances and heinouſneſs of the crime 
it hall be thought proper and convenient, the Court, 
before which the faid conviction ſhall be made, as afore- 
laid, ſhall award the ſaid offender to priſon, there to re- 
main for any time not exceeding ſix months, without 
bail or mainprize, and alſo to ſtand in the pillory for the 
tpace of one hour, in ſome market-town next adjoining 
to the place where the offence was committed, in open 
market there, or in the market-town itſelf where the ſaid 
offence was committed.” 


+ Sec. 5. By 1. Geo. 1. ſt. 2. c. 47.1. 2. it is provided, 


That no ſuch action ſhall be brought, or profecution 


carried on, by virtue of this act, unleſs the ſame be com- 
10nced within fix months after the offence committed.“ 


+ $-7. 6. By the 23. Geo. 3. c. 9. the laſt Mutiny AQ, 
is enacted, “ 1 hat the conſtable may take up any perſon 
reatonably ſuſpected to be a deſerter, and carry him before 
a juſtice in or near the place, who ſhall e: amine ſuch ſub- 
pected perſon; and if, by his conteſſion, or the oath of 
one witnets, or the knowledge of ſuch juſtice, he ſhall be 
found to be a deferter, the juſtice ſhall forthwith cauſe 
him to be conveyed to the county gaol, or houſe of cor- 
rection {or the Savoy in London), and tranſmit an account 
thereof to the ſecretary at war; and the keeper of ſuch 
caol or houſe of correction ſhall receive the ſubſiſtence 
of ſuch deſerter, for his maintenance while he ſhall be in 
cuſtody, but ſhall not be intitled to any fee for his im- 


7 


priſonznent.““ 


8 et, 


-” © A 


Ch. 57. j 658 
+ Self. 7. But by 33. Geo. 3. c. 9. No officer may 


& break open any houte to ſearch for deſerters, without a 
« juſtice's warrant, on pain of twenty pound,” 


+ Sect. 8. And by 33. Geo. 3. c. O. © The juſtice, be- 208. rewacd. 


4 cc fore whom he is brought, ſhall ſuc his warrant to the 
WY « collector of the land tax of the pariſh or townihip where 
Ste. « ſuch deſerter ſhall be apprehended, for paving out of the 
ſor « land- tax money by him collected or to be collected, to 


« the hands of him who thall apprehend, or cauſe to be ap- 
hall 1 prehended, ſuch deſerter, the ſum of twenty thillings, the 


red « ſame to be allowed on his account.“ 
ty's . ; 
vhs + Seck. 9. And by 33. (jeo. 3. c. 9. © If the court- punipbment 
Mal « martial, before whom ſuch delerter ſhall be convicted, of deferens. 
0 60 ſhall not think the offence deſerving of capital puniſh- 

th « ment, they may, inſtead of awarding a corporal punith- 
g * « ment, adjudge him to ſerve as a toldier in any corps ſta- 
5 « tioned in any of his majeſty's dominions beyond the 
wa ſeas, or in foreign parts, or for lite, or for a certain term 

« of years: and it he ſhall, without leave of his majeſty or 


« of the commanding officer, return within the time limited 
re- » . « 
and ſhall be convicted thereof by a court-martial, he 


Lay 


the « ſhall ſuffer death.“ 
ing | 

+ Set. 10. And by 33. Geo. 3. c. 9. “ If any perſon ,- Ws 
110 * ſhall knowingly harbour or aſſt any deſerter, he ſhall ae 


E 
- 


forfeit five pounds; and if any perſon ſhall knowingly ferters. 

buy or exchange or otherwiſe receive any arms. cloaths, 

ed, Hor furniture belonging to the king, from any ſoldier or 
deſerter, or change the colour thereof, he thall. forfeit five 


* 
Lag 


* 
” 


= « pounds; and on conviction by the oath of one witnels, 

” © before one juſtice, the ſaid penalties ſhall be levied by 
5 diſtreſs; half the firſt penalty to be to the intormer, by 

c, « whoſe means ſuch deſerter hall be apprehended, , and 

vey «* half the laſt penalty to the informer, and half of bot 

920 to the officer to whom the deſerter did belong; and it 

73 « ſuch perſons have not ſufficient, or ſhall not pay the pe- 

of „ nalty in four days, the juſtice ſhall commit him to gaok 

be for three months, or cauſe him te be publicly whipped,” 

ulc 

or- 
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* CHAPTER THE FIFTY-EIGHTH, 


OF 


PURVEYANCE. 


NCIENTLY the king's court was ſupplied with neceſ- 
1 ſaries from the ancient demeſnes of the crown, which 
were manured for that purpoſe, and in reſpect thereof the 
tenants of thoſe lands had many privileges, which they ſtill 
enjoy; but this method being found to be troubleſome and 
inconvenient, was by degrees diſuſed, and afterwards the 
king uſed to appoint certain officers to buy in proviſions 
for his houſhold, who were called purveyors, and claimed 
many privileges, by the prerogative of the crown, and ſcem 
to have had the pre-emption of all ſuch victuals as were 
brought by any one to ſell again. | 


Seck. 2. By Alagna Charta, chapter 21. © The king 
& ſhall not take the timber of any perſon againſt his will:“ 


and by many ſubſequent ſtatutes, ſeveral offences of 


purveyors were made felonies; as if they took things 
above the value of twelve-pence againſt the will of the 
owner, without warrant, or without ſuch appraiſenent 


as was directed by thoſe ſtatutes, or without paying for 


tem, &c. 


+ Secf. 3. But theſe laws having been found by expe- 
rience not to have ſufficiently provided againſt the op- 
pretiions of per /ons employed for mating pro viſion, for the king's 
houſh1ld, carriages, and other purveyance for his majeſty, and 
ſeveral counties having found themſelves obliged to ſubmit 
to ſundry rates and taxes, and compoſitions, to redeem 
themſelves from ſuch vexations and oppreſſions, as it is re- 
cited by 12. Car. 2. c. 24. f. 12, it was enacted by the ſaid 
ſtatute, That from theneeforth no ſum or ſums of money, 
or other thing, ſhall be taken, raiſed, taxed, rated, im- 


« poled, paid, or levied, for or in regard of any proviſion, . 


„ carriages, or purveyance for his majeſty, his heirs or 
'* lucceflors,”* | | 
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Seek. 4. And by 12. Car. 2. ©. 24 ſ. 23. it is further 
enacted, © That no perſon or perſons, by any warrant, 
& commiſſion, or authority under the great ſeal, or other- 
& wile, by colour of buying or making proviſion or pur- 
„ veyance for his majeſty, or any queen of England for the 
ce time being, or of any the children of any king or queen 
« of England for the time being, or that ſhall be, or for his, 
&« their, or any of their houthold, thall take any timber, 
& fucl, cattle, corn, grain, malt, hay, ſtraw, victual, cart, 
& carriage, or other thing whatſoever, of any the ſubjects 
„ of his majeſty, his heirs or ſucceſſors, without the free 
“ and full confent of the owner or owners thereof, had and 
„ gbtained without menace or enforcement; nor {hall ſum. 
© mon, warn, take, uſe, or require any the ſaid ſubjects to 
& furniſh or find any horſes, oxen, or cattle, carts, ploughs, 
% wains, or other carriages, for the uſe of his majeſty, his 
„ licirs or ſucecſſors, or of any queen of England, or of any 
* child or children of any of the kings or queens of England 
« for the time being, for the carrying the goocs of his 
© majeſty, his heirs or ſucecſſors, or the {aid queens, or 
& children, or any of them, without ſuch full and free- 
% conlent as aforeſaid; any law, ſtatute, cuſtom, or uſage 
to the contiary notwithſtanding.” | 


; 
. 
; 


Se. 5. And by 12. Car. 2.0 24. ſ. 14. it is further 


« in the behalf of Lis majeſty, or of any of his heirs or ſuc- 
„ ceiiors, or of any of the queens of England, or of any of 
«© the children of the royal family, for the time being, in 
« wziket or out of markct, but that it be free to all and 
„ every the iſubjeQs of his majeſty, to ſell, diſpoſe, or em- 
| „ ploy his faid goods to any other perſon or perſons, as him 
; | « lifteth; any pretence of making proviſion or purveyance 
; „ of victuval, carriages, cr other thing for his majeſty, his 
0 «© heirs or ſucceſſors, or of the faid qucens or children, or 
1 | any pretence of pre-emption in their, or any ol their be- 
„ hajis notwithfianding. And if any perſon or perſons 
„ ſhall make provifion or purvevance for his majetty, his 
c heirs or ſuccefiors, or any the qucens or children ajorclaid, . 
q © or 1mpretis. or take any ſuch carriages, or other things 
k * aforeſaid, on any pretence or colour of any warrant afore- 
& faid, under the great ſeal, or otherwiſe, contrary to the 
intent hereof, it ſhall be lawful for the juſticcs of peace, 
« or ſuch two or one of them as dwell near, and to tlie 
ö „ conſtables of fuch pariſn or village where ſuch occaſion 
| + ſhall happen, at the requeſt of the party grieved, to com- 
6 mit, or caule to be committed, the party or parties ſo 
4 „ doing and offending, to gaol, till the next ſeſſions, there 
q io be indicted and procceded againſt for the fame, &c.“ 
| Q, i/ 


: 
1 kh 444 


— 


— ERA r 


Cn. 8. Or PURVEYANCE. 


4 

geg. 6. But this abſolute and univertal reſtraint of all 
kinds of purveyance having been found by experience in- 
convenient, it was enacted by 13. and 14. Car. 2. C. 20. 
which has been often continued by ſubſequent ſtatutes, 
that the officers of the navy may preſs carriages for the 
iſs of his majeſty's navy and ordnance, according to the 
regulations preſcribed by that ſtatute, and the like was 
enacted by 1. Jac. 2. c. 19: in relation to the king's royal 


progretles, &C. 
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FRENCIPAL MATTERS 


CONTAINED IN THE 


FIRST VG 


Such of the C ontents as have the Letter N) added at the End refer to the Notes. 


A. 
ABORTION 
I AUSED by a potion, or by 
ſtriking, was anciently held to 
be murder, Page 188. 1. 16 
ABJURATION OATH. 
The offence of refuſing to take the ab- 


juration oath, and the reaſons for or- 
daining it, 156 to 159 


ABBEY LANDS: 


To moleſt any abbey lands granted by 


Hen. 8. is premunire, 142. (N) 1 
ACCESSARY. 
1. Whatever will make a man an acceſ- 


ſary in felony will make him a prin- 
cipal in high treaſon, 94. 1. 39 


2. Thete may be acceſſaries in petit trea- 
ſon, 


204. . 5 U u ; 


3. But the offence of the acceſſary can 
never be of a higher kind than that of 
the principal, Page 204. 1. 6 

4. In forcible marriage; to receive the 

offender, makes the receiver an ac- 
ceſſary after the fact, 311. f. 9 

5. Clergy taken from acceſſaries before 
the fact in burglary by 3. & 4. Will. 
& Mary, c. 9. 293. f. 40 

6. In felonies by ſtatute, acceſſaries ſhall 
be liable to the rules reſpecting acer i- 

aries by common law, 204. 271. 
293. 308 

7. A wife cannot be an acceſſary for re- 

eciving het guilty huſband, 3. 1. 10 


8. But a huſband may be an acceſſary by 
receiving his wife, | 16. 
9. In manſlaughter, there can be no ac- 
ceſſaries before the fuct, 181. ſ. 2 


10. If one adviſe a woman to kill her 
child yet unborn, aud ſhe does it zn 
purſuance of ſuch advice, the adviſer 
is an acceſſary in the murder, - 88. 

, 17 


11. In 


A TABLE OF 


11. In piracy, acceſſaries are triable in 
the fame mander as principals, Page 


276. 4 14 
12. Who ſhall be deemed accchlaries 
in piracy 5 270 


13. Acceflaries to a murder at ſea may 
be tried withia the realm, 180, 187 
14. There are no acceſſaries ia petit- 
larceny, 231 
25. Clergy taken from acceffaties both 
before and after the fact in robbery, 


237 tO 252 

16 Clergy taken from accefiarics before 
in Arion, 299 
+7. Acceſſayies aſter are ii}! intitled, 


229. f. 23 
ceſlaries after the fact in Maim, 
170. (N) 

19. Receivers of ſtolen goods are made 
acceſſaries alter tne fact, 412 to 437 


8. No 


SCLEPIANCTE; 


To forge any acceptance of any bill 
of exchange, &c. is ietuny without 
clergy, Ee, 504 


ACCOUNTANT-GFENERAL. 


To forge the name of the accountaut- 
general in chancery, io felony with- 
out clergy, 546. 557 


ACQUITTANCE. 


To forge any acquittance is felony with- 
out clergy, 504 


AD „ 
WIR ALY 4 * 


1. The admiraity courts may take cog- 
NizZance 02 an, ctences againk 15. 
Rich. 2. c., 5. for puriving "quetticns 


twyuchog the Kian in dne cout of 


SI 
Kome, | I 3 þo A 18 
But the JuriſdiQtion mutt appear on 
the face of the libel, 19 


„ All felonics, © QC. within the admiral; 
Juriſdiction mail be tried in the coun- 


172 
** 


17 by the K. 18 's commiſton, 


PFRINCIPAE MATTERS, 


4. So they may be tried either at ſca g- 
upon land in any of the King's do. 
minions by commitſion directed to 
the admirals, &c. under the ſcal of 


the admiralty, Page 272 
5. What offenders may be tried by the 
admiralty, 267 to 272 


6. The court of admiralty ſhall be held 
twice a-year, at the O/7 Batley, and 
in ſuch other places as the lord high 


admifal ſhall direct, 279 
7. How the judges of the court of ad. 
wHalty may proceed, + 


ADVERTISING. 


Publicly advertiſing a reward with 
no queſtions alked for the return of 
things ſtolen or loſt, incurs a penalty 
of 50l. 411 


ADVICE. 


1. To adviſe a woman to deſtroy the 
child in her womb is murder, if ſne 
does it purfuant to ſuch advice, 188. 


EP 
2. To ad 1 5 a priſoner to ſtand mute, is 
a contempt of Court, 148 


3. A privy council to refuſe advice 1s 
contempt of prerogative, tb, 


AFFRAYS. 


To make an affray i in any of the king's 
;32terzor Courts of jaſtice is highly 
nnable, 146 


DNG AND ASSISTING. 


1. IThoſe found in a ſpecial verdict to 
have been aiding and allifting, ar 
guilty as principals, 92, 1. 20 


2 "Net within the ſtatute of ſtabbing, 1. 

1 15. 8. 182 
3. In rape, all aiders preſent are princi- 
308 


Ful, 


ALLEGIANCE. 


1. By 13. Car. 2. ©. 1. corporators 
mall take the oath of allegiange, &c. 
al 


A TABLE OF PRINCIPAL MATTERS. 


at the ſame time when the oath of 
office is adminiſtered, Page 24 


2. By 1. Geo. 1. all officers civil or mi- 


litary ſhall take the oath of allegi- 


ance, &c. 27 


3. By 25. Car. 2. c. 2. all officers who 
hold places of rat, &c. ſhall take 
the oath, &c. 20 


. Allegiance is ſo inſeparable from a 
natural- born ſubject that he cannot by 
any means renounce it, 86 


5. By 11. Hen. 7. c. 1. it is declared, 
that ail ſubjects ace bound by ir 
allegiance to ſerve the king 1 in his wars, 
and that none ſhall for the true duty 
of his allegiance be convict of any 
offence, . 14 


5. Therefore every king for the time 
being has a right to his people's alle- 
2 8 P<0; 


glance, 85. ſ. 15 
7. A king ont of fefion has no right 
to alieglauce, | 98. 1. 16 


8. The people arc bound to reſiſt him, 
tb, 

9. Allepiance is due before coronation, 
83. 1.18 


to. By 1. Will. and Mary, c. 2. the 
people of England are avioived from 
their allegiance to a Popiſh ſucceſſor, 
89. 1.21 


1. By 1. Will. and Mary, whoever fall 
refuſe the oaths of allegiance, &c, 
ſhall be committed, &c. 155. . 4 


r 


1. Living i in England owes a local alle 
glance, 86. 1, 5 


2. How to be indicted for treaſon, 76. 


3. Aliens, whether in amity or not, who 
invade the kingdom in a hoſtile man- 


ner, ſhall be tried by martial jaw, 86. 
| ſ. 6 


4. The alien bill, 33. Geo. 3. . 


ſtated, in, 


AMMUNITION. ; 


By 22. Geo. 2. c. 33. every perſon 
in the fleet who ſhall waſte or deſtroy 
ammunition ſhall be puniſhed by 


court-martial, Page 129 


AMBASSADORS. 


: 2 o vg 
How they are to be dealt with in caſes 
of treaſon and other capital offences, 
89 


ANGLESE A. 


1 is conſidered as the next Enpglih 
ounty, 042 


AF-PEAL-S:; 


Whoever appeals to Rome incurs præmu— 
wires 133 


ARMED AND DISGUISED. 


1. Whoever, beingarmedand diſguiſed 
ihali Real fiſh out ol a river or pond, 
or reicue an offender, ſhall tuffer with- 
out clergy, - 324 

2. Or ſhall appear in any incloſed place 
where deer are kept, or in any high 
road, &c, cr Mall defiroy any fallow 
deer, or rob any warren, 593 

3. Or thall aſſemble to the number of 
three, for the purpole of ſmuggling, 

48. 440 

4. In what manner the offenders mutt 

be armed, 


AZ 8 LE $ Id 


1. An innocent perſon id not ſub- 
mitting to an arreſt by warrant, if 
unavoidably killed, the officer is juſ- 
tied, 179 

2. Homicide during an affray in conie— 
quence of az arr} in a civil action, 
may be juſtified if the officer is re- 
filed, 178 

3. How far one perſon may interpoſe to 
re{cue another from an arreſt, with- 
out incurring the guilt of murder, if 
death enſue, 199 


Uu4 4. What 


451, 492 
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4. What homicide, in end-avouring to 


eſcape from an arreſt, ſhall be deemed 


murder, Page 200 


ARMS AA ARMOUR; 
See ArrRaYs. 


1. By 3. Jac. 1, c. 5. no popiſh recu- 
{ant convict ſhall keep arms, &c. 55. 
AW 


2. By 31. Eliz. c. 4. whoever ſhall em- 
bezzle the king's armour to the 
amount of 205, thall be guilty of fe- 
lony, | 128 


ARSENALS. 


By 12. Geo. 3. c. 24. whoever ſhall da- 
mage or deftroy the king's arſenals 
mall {uTzr death without clergy, 


129. f. 36 
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of arſon, 


. The offenee of maliciouſiy burning 
_ the goods of an8thei, eb. 54 


TTAINDER. 


1. Anciently it was thought that any one 


might KIN az attainted perſon, 169. 
i. 3 


i is Gow determined to be mur- 
188. f. 15 


n attainder in piracy eorrupts not 
he blood, 281. f. 43 


= 
(ws, 
— 
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ATTEMPT ro ROB. 


i By 7. Gro. 2. c. 21, whoever ſhall 
' aflauit another by menace, or in a vi- 
bleut manner demand their property 
with an intent to rob, ſhall be trant- 
ported for {even years; 63e 


1. Now the offence inuſt be laid and 


B. 
I . 


1. A juſtice of the peace cannot bai! 
in homicide per infortunium or /+ ge 
Ferdendo, but mult commit till the af. 
ſizes; but the offender may be brought 

up by habeas corpus, and bailed, Page 
| 180 

2. Anciently they might have been 
bailed by twelve men upon the writ 
de odio et atia, 180 


3. By 21. Jac. 1. c. 26. to acknowledge, 
or procure io be acknowledged, any 
recoznizance, bail, &c. in the name 
of any other perſon without their con- 
ſent, is felony, 392 

4. In putting in bail before a judge, if a 
man per/enate another in one county, 

and the bail be filed in another, the 
trial ſhall be where the perſonating 
was committed, 393 


5. The bare perſonating or acknowledg., 
ing is no felony, but a miſdemeanor, . 
unleſs the bail be filed, ib, 


6. Bail put in in ſeigned names, and no 
ſuch perſons exiſt, the offender cannot 
be proſecuted for perſnating; but he 
may be ſet in the pillory, 16, 

7. By 4. & 5, Will. & Mary, c. 4. perſo- 
rating bail, before committioners au- 
thorized to take bail in actions de- 
pending in the courts at Mefininuſter, 
by which the perſon perſonated ſhall 
be made liable to pay, &c. is telony, 

394 


EX 9. 


The offence of deſtroying them, 603 


BANK or ENGLAND. 
1. Larceny by clerks belonging to Bank 

of England, 332 
2. Forgeries with intent to defraud the 


Bank of Eaglaud, 555 to 563 
NF TS. 
The offence of fraudulent bankruptcy, 


$17 
E A P- 


we 6 0 


BAPTISM, 


1. By 3. Jac. I. c. 5. popiſn recuſants 
eglecting to baptize their children 
within one month after their bir. h by 
a lawful miniſter, &c. forfeit 1col, 
Page 57. 1. 22 

2. Diſſenters need not ſubſcribe to thoſe 
of the 39 Articles concerning infant 
baptiſm, | Ss {2 


NS 


Of the exchequer, as uch, are not 
within the itacute of J'reaſons, G7 


ERS. 


See CouN SEL VHORS. 


1. Shall take the oatis, &c. in open 
court, before they ſhall be admitted 
to the vocation, 135, 136 


2. By 7. Will. 3. c. 24. barriſters prac- 


tiling as ſuch in any court whatſoever, 
without taking the oaths, &c. and 
lubſcribing the declaiation, incur a 
premunire, 138. f. 43 


3. By 13. Will. 3. c. 6. and 1 Geo. 1. 
c. 13. every perion who ſhall act as 
barrilter, &c. in any courts in EAHAaud, 
Mall, within three months, &c. ſub. 
icribe the oaths at Heminſter, or at 
the general ſetlions of the peace 

where they relide, or they ſhall 25 
facto be rendered incapable of the 
ſaid once, and oz convitioy, ſnall be 


dilabled to ſue, &c. or to vote, &c. 


and forfeit 5col, = 7, 
4. By 31. Geo. 3. c. 32. f.22, Roman 
Catholics may be buirciiters, 27 


B AS T AR D. 


By 21. Jac. 1. c. 27. if a woman be 
delivered of a baſtard child, and pri- 
vately endeavour to conceal the death 
of it, ſo as to prevent it being l:nown 
Whether it be born alive or not, ex- 
cept the mother can prove, by one 
Witnefs, that ſuch child was born dead, 
Me mall ſuffer as in gaſæ of murder, 

183,189 


A TABLE OF PRINCIPAL MATTERS. 
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B AWD Y- HO OS E. 


An inſurrection to d roy al! bawdy- 
houſes is high treaſon, from the gene- 
rality of the intention, Page go. I, 25 


BRA U ARS. 


In what caſg ſoldiers or ſailors wander- 
ing as beggars without a teſtiinenal 
jrom a juſtice ſhail be guilty of feiony 
without Clergy, | 050 


FIG NV. 


i. By 1. Jac: 1. e, 11. any marred 
pe: ſon who ſhall marry another perion, 
the former huſband or wite being 
alive, ſhali be guilty of felony, 321 

2, The offenders may be tried in the 
county where they are apprehended : 
but it 15 no felony, 321 

3. If the huſband or wife ſhall be con- 
tinually remaining beyond the ſeas 
by the ſpace of ſeven yeais together, 
321. 1. 2 


4. Or mall be abſent the one from the 


other for the ſpace of feven yeais, 
within the kingdom, the one not 
knowing the other to be alive within 
that time, 321 
5. Or if either of them ſhall be di- 
vorced, or the marriage declared void 
by the ſpiritual court at the time of 
the ſecoad marriage, 321 be 1 
6. Or if either of the parties are within 
the age of conſent, ib. 
7. But this offence ſhall not incur at- 
taioder, corruption of blood, loſs ot 
dower, or diſheriſon, 322. f. 4 


2. A divorce à winculo matrimonii, and 
alſo & mend et thoro canſti aduiteris or 
Sevitie, is within the exception of 
this tatute, 328 $$ 

9. Where one of the parties is within 
the age of confent, the other is there» 
by alto ezempted from the felony, 

| 321 £0 


10. If the firſt marriage be beyond ſea, 
and the latter in England, the party 
may be indicted for it in Fug land, 

| 322. {. 7 
it. And 
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11. And guere, if he may not, though 
the firit marriage be in England, and 
the fecoad beyond ſca, Page 322.1. 8 

12. The firft and true wife is not an ad- 
milible evidence againit her huſband, 

322 

13. The produfiion of the ſ:atence in a 
ſuit for jactitation des not preclude 
the proof of the marriage, 323 

T4. If ſuch a ſentence were concluſive 
evidence againſt the fact of marriage, 
yet it may be impecached by fraud or 
colluſion, i, 

15. How the oFence mult be proved, ib. 


8 M035 
See PREMUNIRE, POPERY. 


1. Every biſhop may convict for hereſy 
within his own divcet?, and proceed 
to punith by church cenſures, 6. 1. 4 


2. But no ether ſpiritual judge can, 76. 


3. By 24. Hen. 8. c. 9. the archbiſhop 
of either province may cite the offen- 
der, if the immediate ordinary con— 
fents, or if he neglects his duty, 6.1. 5 


4. By 11. & 12. Will. 3. c. 4. whoever 
Mall convict a ph bib of ſaying 
maſs, ſhall reccive fool. and the of- 
fender be condemned to perpetual 
impriſonment. But this is repealed 
by 18. Geo. 3. c. 69, provided the 
offender ſhall have taken the oath 


therein preſcribed before any proſe- 


cution commenced, 60 


5. And by 31. Geo 3. c. 32. Roman 
Catholic biſhops, on taking the ap- 
pointed teſt, may hold maſs, 61 


ere. 


1. By 9. Geo. 1. c. 22. it is felony with- 
out clergy to anpα,ri, ARMED AND 
DISGUISED, in any incloſed grounds 
where deer, hares, or Comes, are uſu— 
ally kept, | 593 

2. Or in any high road, open heath, 
common, or down, . 


3. Or to hunt, wound, deſtroy, or ſteal, 


-S; £Y 
any fallow deer, ib. 


4. Or to rob any warren where hare 07 
comes are utually kept, Page 399 


5. Or to ſteal or take away any fiſh ou; 
of any river or pond, 384 


6. It is alſo ic!ony without clergy, whe. 
ther armed cad diſgui/od or not, to hunt, 
wound, deitrov, or ſteal, any fallow 
deer in any of the kiag's incloſ:d 
Parks or foreſts, 598 

7. Or to break down the head of any 


fiſn-pond, whereby the fiſh ſhall be 
loit or deſtroyed, it, 


8. Or to kill, maim, or wound any cat- 
tle, 697 
9. Or to cut down or deſtroy any trees 
planted in any avenue, or growing i 
any garden, orchard, or plantation, 
tor ornament, ſhelter, or profit, 344. 


10. Or to ſet fire to any houſe, barn, 
ovt-houte, or to any hove!, cock, 
mew, a Hack of corn, ſtray, hay, or 
wood, ä 295. 011 


0 
11. Or to malictouſly ſhoot at any per- 
ſon in any dwelling-houſe or other 
place, 629 


12. Or to ſend any letter, without any 


name ſubſcribed thereto, or ſigned 


with a ſictitious name, demanding mo- 
ney, vemion, or other valuable thing, 

| 535 

13. Or to forcibly reſcue any perſoa in 
cullody for any of the above offences, 

: | 506 

14. Or to prcecure, by gift or promiſe 
ol reward, any perſon to join in com- 
mitting any ſuch unlawful act, 5. 


SHACK . LEAD. 


By 25, Geo. 2. c. 10. to enter a black 
lead mine by force, and take away 
wad, cawke, or lead, &c. their aid- 
ers and abettors, ſhall be tranſported 
for ſeven years, or whipped, 358 


EM T. 


All blaſphemies agaioſt God, or contu— 
melious reproaches of Our Saviour, 
are offences at common law, puvpiſh— 

11 
able 


& 
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Gr ble by the temporal judges with fine, 
93 impritonmeat, and infamy, Page 12 
out Ser RETIGIox. 
84 
FO BLACK MAIL. 
irs By 43. Eliz. c. 13. whoever inhabiting 
1 neat. the; e e of Cumberland, 
ed Weftmoreland, or Durham, ſhall take 
98 any ee or goods, and l npriſon 
ny them till ranſom made » &c, &c. ſhall 
be ſuffer death without clergy, 595 
ib. | 
3 IVS. 
of :, The offence of ſurcharging boats, 
es 637 
K . The 3 of rowing unlicenſed 
5 "pas boats, 425 to 437 
1 
4 N D. 
4 ＋ 
or See Usuar, ExToR TION, 
1 1. Stealing az oligation is not within 
r- Hen. 8; e. | 339 
er - 
” 2. Nor is the Healing a bond felony by . 
the common law, 214 
ny : 2 ; 
ad? 3. But by 2. Geo. 2. c. 25. the ſtealing 
04 of bonds and certain other choſes in 
g, Aion, is made ſuch felony as fteal- 
55 ing the property they ſecure would 
in be, 339 
27 The offence of deging bonds, 547. 
86 | 559. 563 
ſe 
n BREACH or Tut PEACE, 
6, 
. Seditious words, againſt religion, are 
indictable, as tending to a breach of 
the peace, 12 
k 2. In what caſes ſuch homicide as hap- 
7 pens in the: execution of an unlawful 
45 action where the principal deſign was 
d a breach of the peace, ſllali be con- 
8 ars murder, 196 


An need ual attack upon another for 
0 purpoſe of robbing him, is pu— 
niſhable by fine and impriſonment as 
a breach of the peace (See ATTEMPT 

TO ROB), 234 


BREACH or TRUST. 


The caſes in which a breach of truſt is 
made felony, Page 325 


B RID GES. 


What particular bridges i: is made fe- 
lony to deſtroy, 60 


UB LES. 
To proie&t any ſcheme by public ſub- 


ſcription, to the prejadice of national 
trade, &c. ſimilar to the South-Sea 
protect, incurs a premunire by ©. 
Geo. I. c. 18. 142 


e N. 


1 Is the ore of gold, but it ſignifies, in 
general, either gold or ſilver in the 
_ maſs, 117 


2. The king is intitled to all mines in 
which it is found, 


3. Debaſing bullion provided againſt by 


ancient ſtatutes, 10. 


4. By 6. & 7. Will. 3. c. 17. none ſhall 
caſt ingots of filver, in imitation of 
Sani bars, on pain of 5col. 27%. 


5. None ſhall export any molten ſilver, 
witzout being marked at G://aritvs” 
Hall, and a certificate from one of 
the wardens, that oath had been made 
by the owner and one witneſs, that 
the ſame was lawful filver, &c. 4. 


6. All filver ſhipped without ſuck mark 
and certificate may be ſeized, 118 


No broker, not a goldimith or re- 
1 ſhall buy or ſell any molten ſil- 
ver on pain of ſix months impriſon- 
ment, | lig 


8. All bullion to be entered out in the 
name of the owner, who ſhall prove 
whether it be {g8/i/h or foreign, 120 


By 7. & 8. Will. 3. c. 19. no bullion 
ſhall be ſhipped except certificate ſha!l 
be obtained from the mayor and al- 
dermen of Londen, on oath of tlic 
owner and 7wwo witneſſes, that the fam 

is foreign bullion, &. 122 
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19. The certificate to be circumſtantially 
certified to the commiſſioners of cuſ- 
toms, before any cocket ſhall be grant- 
Ss Daze 122 


11. On default, the owner ſhall forfeit 
the bullion, and double value; the 
captain of the ſhip 2001 &c.; the 
cbcket ofiicer 209l. and loſs of _ 

419. 


BURGLARY. 


1. Is a felony at common law, in break- 


ing and entering the man/ton-houſe of 


another. in the night avith intent to 


commit felony, 2: $8 
2: The word n2Fanter, which is abſo— 
lutely neccilary in every indictment 
for burglary, is ſatisfied by the degree 
of darkneſs wh ch miy prevent the 
offender's face from being known, 
280. 1.2 


3. There mult be both an actual break- 
ing, and an entry, to complete this 
ettence; for it mutt be laid /regiz ef 
zntravit, Which will not be ſatisfied, 
except in ſome ſpecial cales, by the 
notional breaking implied by law in 
every treſpaſs, 286. f. 3 


4. Therefore, it a houſe be aſſaulted, 


and the owner fling out his money, 
it 1 no burglary, N 
5. What breaking is ſufficient, 1. 4 


6. It muſt be more than that which is 
tuppoled in a common tetpals, 16. 


7. An entrance by an open doot, or 
tnrougn a hole, or open window, is 
not a burglary, 16. 

8. Bat if the thief had opened the door, 
or the wingow, or made the hole, or 
had been in tus houte by the owner's 
conſent, and had unlatched a door 
therein, or nad gone down a chim— 
BcY, 1c is burg:ary, 7b, 

9. Or it he had aflaulited the houſe, 
with intent to rob, and the owner had 
opened the door, and thereupon he 
had entered, it is burglary, 287 

10. So, where divers intending to rub a 
houſe, knock at the door, and by tht 
means obtain enranyc, ib. 


11. So alſo, with the ſame intent, to 
take lodgings, and then to fall üpon 
the landlord, Page 287 


12. Or under pretence of ſearching for 
felons to obtain entrance by authority 
of a conltable, ; th, 


13. By 12. Ann. c. 7. to enter a houſe 
by night or day with a felonicus in- 
tent, without breaking it, and to break 
out of it in the night, is burglary, 282 

14. What entry is ſufficient, 287 

15. The leaſt entry with any part of the 
body, as a foot over the threſhold, or 
with an inftrument; weapon, or a 
hand, or hook, or a piſtol within a 
window, or to turn the key of a door, 
or to litt up a latch, are ſufficient en- 
trances to ſatisfy the word intravit, 

5 5 287 

16. But the thing with which the entry 
is made, muſt be introduced for the 
purpoſe of committing the felony ; 
and therefore where a cemer bit was 
ated for breaking through a door 
winch it had actually perforated, yet 
as it did not appear that any hand or 
inſtrument had entered for the purpeſe 
of committing the felony, it was held 
inſaticient, 288 

17. Thoſe who watch on the outſide. 
while others enter, are equally guilty, 
though they never enter at all, 288 

13. So if a ſervant who is in the houſe 
open the door felonioufly for the thief 
to enter, both of them are guilty 1 


bury lary, ib, 
19. In what place burglary may be 
committed, 289 


20. Burglary may be committed by 
breaking, &c. houſes, churches, ot 
the gates of a wall:d town; and ia 
houlgs, the word zan/oralis is indii- 
penſibly neceſſary, 76. 

21, A houſe wherein a man only dwells 
for part of the year, or. which he has 

actually hited, but not moved into; or 
a chamber 1n an inn of court, or 4 
houte hired by a man's wife for her 
ſeparate reſidence without his Know- 
ledge, for it is the huſband's houle ; 
are all of them ſuſhcicnt to ſatisfy the 
words demus manſionalts, ih, 
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| 22. And all out-buildings adjoining to 


the houſe, or within the curtilage, are 
included, Page 289 
23. The indictment muſt lay it tg be 
the houſe of the leſſee or firſt tenant, 
and not of any of the inmates, except 
they have the intire poſſeſſion, 290 


24. But a chamber in an inn of court 
is the houſe of the inmate, becauſe 
there chambers are all as ſeveral 
houſes, &c. 290 

2c. The author contends for a different 
doctrine, and that it may be laid as 
the houſe of the lodger; /ed guære, 
if the owner dwell therein, 291 


26. If the lodging be actually divided 
ſrom the reſt of the houſe, and have 
a ſeparate door, it is certainly the 
houſe of the lodger, ib, 
27, Even though there are other inmates, 
or though the landlord occupy a cel- 
lar under the ſame roof, if he does not 


ſleep in the houſe, ib. 


23. But if a place be taken only as a 
workſhop, and no one fleeps therein, 
it is not a manſion, 76. 

29. Therefore to break into the plate · 
glaſs manufactories, is tranſportation 
by 13: Geo. 3. c. 38. 292 

30. No burglary can be committed by 

breaking ground incloſed, or a booth 
or tent, ib. 

31. The indictment muſt ſtate, and the 
verdict find, an intention to commit fe- 


lony, 5 ib. 
32. For if the intent was treſpaſs only, 
it is no burglary, | 293 


33. But where the felony intended is 
made ſo by ſtatute, that is 8 
1 - 


34. In what manner a burglary is de- 
prived of the benefit of clergy, 26. 


35. The ſtatutes which have been paſſed 
to prevent this offence, 293» 294 


B UR NI N G. 
Sce Au sor. 


1. To burn the houſe of which another 


is in poiſon is arſoi, 293. 0. 39 


2. By 43. Eliz. c. 13. any corn or grain 
in the four Northern counties is felony 
without clergy, Page 611 

3. By 22.and 23. Car. 2. c. y. any corn, 
grain, or hay, &c. tranſportation, 7b. 

4. By 1. Geo. 1. c. 48. any wocd, un- 
derwood, or coppice, &c. is felony, 

| | 343 

5. By 9. Geo. 1. c. 22. any houſe, barn, 
or onthouſe, &c. is felony without 


clergy, 296. 612 
6. By 10. Geo. 2. c. 32. any coal -· mine 
is death without clergy, 617 


7. By 9. Geo. 3. c. 29. any wind, Wa- 
ter, or other mill, is felony without 
clerpy, 616 


8. By 6. Geo. 1. c. 23. aſſaulting with 
intention to burn the garments of an- 
other in the public ſtreet, is tranſpor- 
tation, 613 


9. By 22. & 23. Car. 2. c. 11. & 1. Ann. 
c. 9. to burn any ſhip to the prejudice 
of the owners, or freighters ; and by 4. 
Ceo. 1. c. 12.tothe prejudice of the un- 
derwriters, felony without clergy, 635 


10. By 12. Geo. 3. c. 24. to burn the 
king's ſhips of war, or any of the ar- 
ſenals, or the ſtores, &c. therein, fe- 
lony without clergy, 63 


11. By 27. Geo. 2. c. 15. threatening 
by anonymous or fictitious letters, to 
burn houſes, barns, &c. is felony 
without clergy, 585 


C. 


CAPTAIN. 


1. If any captain, &c. ſhall wil fully caſt 
away, burn, or otherwiſe deſtroy his 
ſhip, to the prejudice of the owners, 
the freighters, or the underwriters, 
he ſhall ſuffer death without clergy, 

5 035 

2. By 29. Geo. 2, c. 17. E:igliſh cap- 
tains, or other officers, e tering auto 
the ſervice of the Frenc king, are 
guilty of fetgny without clergy, 128 

| 3. The 
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3. The puniſhmentof captains who ſhall 
cairy bullion uulaw fully, Page 121 


4. The peralty on the captain for the 


unlawful tranſportation of wool, 405 


CARRIERS 


1. Acarrierwho receives good; to car'y 
to a certain place, cannot be faid to 
fecal them by embezzling them after— 
wards, 208, b 4 


2. But if a c:rricr open a package and 
take out part of the gods, with 74- 
tention to ſleal, he is ui ty of felony; 
for he had no poſſetion of ſuch part 
diſtinct from the whole, 09 


3. No carrier ſuall travel on a Sunday, 
13 


CATTLE. 


x. By 22. and 23. Car. 2. c. 7. to de- 
firoy horſes, ſheep or other cattle, in 
the night, is death or tranſportation, 
in the option of the cfender, and m ay 
be tried by a jury before three juſ- 
tices of he peace, 607 


tte. 22. whoever ha! 
ill, maim, or wound any cattle, ſhall 
be guilty of felony Sg: clergy, 


610 


A mare er ſtone coit is within the 
meaning of the word cart/c, 16. 


- 


4. By 14. Geo. 2. c. 6. and 15. Geo. 2. 
34 whoever ſhall Real, or kill with 
char intent, one or more ſheep, bull, 
cow, ox, ſteer, buliock, hcifer, calf, 
or ND. bot no other cattie whatto- 
it be deprived of the benefit 

et 9 78 224 


The word eier in this ac is uſed in 
contraciſtndctien to the word cory ; 
therefore evidence of the one will not 
lapport an indictment for ſtealliag the 
other, 1 


By 37. Hen. 8. c. 6. whoever mal 
ent ont the tongue of any tame beaſt, 
or of any perlon, they being alive, 
Mall pay trevie damages, ang forſeit 
ten pounds, oc 


7. By 26. Geo. 3. c. 71. ſlaughtering 
cattie without licence or notice, &c. 
15 felony, Page 523 to 532 


I. 


w nat will ſatisfy the word cepit in an 
indictment of-robbery, 233 


| CHAIRMEN. 
By g. Ann. c. 23. hackney chairmen 


and coachmen are permitted to ply 
within the bills of mortality on a SA. 
day, 18 


CHALLENGE. 


If death enſues in conſequence of a chal- 
lenge, it is murder, 173. 191 


CHANCE MEDLEY. 
See MANSLAUGHTER. 


1. Homicide without malice, is /ometimes 
called chance medley, which ſignitzes 
killing on a ſudden quarrel, or in the 
commiſſion of an unlawful . 


2. And being without premeditation 
there can be no acceſtarics before, 
1. . 

3. Where the treſpaſs of a ſtranger au- 
thoriſed by the duty 052 game: eeper, 
will reduce homicide to chance med- 


ley, 177. f. 8 
EH ACE. 


See FIUNTERS, FENCES. 


1. Py 6. Geo. 3. c. 48. and 13. Geo. 3. 
c. 33. whoever ſhall deſtroy the kind 
of trees therein named in any of his 
majeſty's chaces, Mill be fined, &c, 
for the two ſirſt offences, and trant- 
ported for the third, | 344 


2. By 9. Geo. 3. c. 41. the above ac 
cxiends to underwonds, &c. and to 
all the king's'chace; within the realm, 

345 

3. The puniſhment of ſuch as ſhall de- 
ſtroy the bac te, ditches, or ſences of 
chaces, 600. bog 


* * 
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A TABLE OF PRINCIPAL MATTERS. 


4. The puniſhment for oolawfully hunt- 
ing fallow Geer in any chace, &c. 


Page 373 


CHEQUER ROLL. 


By 3. Hen. 7. ©. 145 if any of the 
chequer rell cf the ing' s houſoid 
under the {tate of a lord, make con- 

federacy to defiroy or murder the 
king, or any of the {worn council, he 
fall | Ze guilty: of treaſon, 127. 1, 27 


t d. 


J. A child under the age of ſeven years 
cannot be puuiſned for any criminal 
offence, 1. 0115 


But he may he compeiled, in a civil 
action, to make compeniation, 2.1. 5 


FI 

3. How far a thing ſha!l be forfeited : 
a Geodand for the death of a child, 
101 
4. By 4. & &. Phil. & Mary, c. 8. to al- 
lure or take e away a woman child, is 
two years impriſonment, &c. 313 


„ 1% ACTION, 


1. Is not within 21. Hen. 8. c. 7. for 
puniſhing ſervants who ſteal the good; 
delivered to them Ly their maſters, 

330. f. 6 


2. By 15. Geo. 2. c. 13. if any of the 
ſervants of the Bank all embezzle 
certain ches in adtiom wih which 
they ate intruſted, they Fall be guilty, 
without clergy, 332 


3. By 5. Geo. 3. c. 25. the fame is in- 
flicted on ſervants of the Folt-cflice, 
| 333 
By the common law, a cheſe in adieu 
cannot be the ſubject of larceny, 214. 
. 35 

But by 2. Geo. 2. c. 25. whoever 
mull ſteal certain ſecurities therein 
named, notwith! landing they are 
termed in law ches in adi, ſhall 
be guilty of felony of the fame na ture 
and degree as they would be for tek- 
ing the mcncy thereby ſecured, 339 


CARISFEFANETY:; 


1. The puniſhment of thoſe who ſhall 
deny the truth of the chriftian religion, 
&c. Page 8 


2. Publ ;ſhing a b- ok to prove the King's 

government antichriſtian, &e. may be 

alled ged as an overt act of compaſing 
iis death, 92.1 


dr. 


CHRISTM AS- DAY. 
By 13. Geo. 3. e. 80. to kill game, 


* 


Eg. on Chriſimas-day, incurs fine, 
&c. 18 


o een. 


1. The puniſhment of twelve-pence for 
being abſent from church one Suaday 
or other holiday, 31 


2. The ferfeiture of twenty pounds {or 
being abſent a month, 22 
2. The forfcitore of twenty pounds for 
every month's abſence after con- 
viction, 33 
4. What ſorfeitore of lands and goods 


ſuch oflendets are liable to, 34 


In what manner the ſorfeiture of the 
twelve-pence ſhall be recovered, 36 


6. In what manner the ſ{orteiture of the 
twenty pounds ſhall be recovered, 76. 


. How ſuch forfeitures may be reco- 


—_ by action or information, 38 


8. Ec an informer is to proceed, 39 


9. How the N pounds for abſence 
alter conviction may be recovered, 
41 

10. In what manner ſuth offender may 
be profecuted for land or goods, 42 


11. What dif. bilities and other incon- 
venichces offenders of this kind are 


liable to, ibs 
2. By what means cffenders may be 
diſcharged from forſeitures, 43 


13. Of the offence of ſoſfering abſence 
from church, 40 


CHURCH- 


2 2 
5 1 . 
Lats. Wis r 
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See Hich Ty EASC( R. 


C HURCHW ARD ENS. 


1. They may levy the forfeiture of 
twelve-pence for not coming to 
church, | Page 30 


2. They are excepted out of the teft-2ct 
of 25, Cai. 2. d. 2. f. 17. 27 


C LERGVY MEN. 


3. By 1. Eliz. c. 2. clergymen reſuſing 
to uſe the common prayer, or ſpear- 
ng in derogation of ir, forfeit a year's 
profit, and ſufler ſix months impriſon- 
ment for the firit cffcace, and depri- 
vation tor the ſecond, i. hb z 


2. How they may be deſcribed in a cer- 
tificate on g. Eliz. c. 1. for refuſing 
the oaths, 1327. i 34 


3. Are fuficienly ſhewn, in an indict- 
ment, to be in holy orders bv the 
word clerics, 3 

CLIPPING. 
See COIN, 

1. Clippers of the coin are not within 

the ſtatute of Treafons, 08-6586 


2. By 5. Eliz. c. 11. clipping, &c. any 
of the monies of this realm, or foreign 


money, ſuffered to be current by . 


slamation, is made high treaſon, 91. 

| ſ. 61 

3. By 18. Eliz. c. 1. whoever, for lucre, 
ſhall diminiſh, lighten, &c. &c. any 
of the monics as aforeſaid, ſhail be 
guilty of high treaſon, loſe goods, 
&c. &c. and lands during life, but no 
corruption of blood, ' 100 


4. Aiders, confenters, and abettors, are 
_ equally guilty, ib. 
CLOATHS. 


7. Maliciouſly to deſtroy the garments 
of another in the public ſtrect is 


traniportation, 613 
2, Dectſions cn this law, 6:4 


1. By 25. Edw. 3. c. 2. to counterfeit 
tie king's money is high treaſon, 
Vage 98. ſ. 94 

2. Thoſe who coin the king's money, 
v/1tnout authority, are guilty within 
this clauſe, whether they utter it or 
not, 98. L 35 
3. So alſo arc the authorized Munters, it 
they coin it ot baſer alloy than the 
ſtandard, ib. 


4. Receivers and comforters alſo are 
equally guilty, but clippers are not 
within %s act, 90 


5. But to compleat the crime, the coun- 
terfeniing muſt be ſuch as to render 
the coin paſſable, x ih, 


6. And uttering falſe money is neither 
treaſon nor miſprificn thereof within 
this act, 99. ſ. 56 

7. And cnly gold and filver coined 
within the realm, by the king's au. 
thority, is“ the king's money,” gg. 

. 57 

3. But by 1. Mar. c. 6. to counterfcit 
the gold or ſilver coin, rot F the 
realm, made current by conſent of the 
crown, Or to aid or abet therein, is 


high treaſon, 99. 1.59 


9. And by 14. Eliz. c. 3. to counterfeit 
gold or ſilver coin, not cf the realm, 
nor permitted to be current, or to aid 
or abet therein, is miſpriſion of trea- 
ſon, 99. ſ. bo 


10. By 5. Eliz. c. 11. clipping, waſhing, 
rounding, or filing, for lucre or gain, 
any of the proper monies of this realm, 
or of any other realm made current 
by preclamation, or aiding therein, is 
declared high treaſon, 99. 1. 61 


It. By 18. Eliz. c. 1. to impair, dimi- 
mh, falſify, ſcale, or lighten, by any 
art or means, for /ucre or goin, any 
Juch monies, or to aid or conſent 
thereto, is high treaſon, with loſs of 
goods avſclutely, Jands during lite 
only, but no currupticn or loſs of 
dower, | 100. {. 61 

"_ 
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$3. By 8. & 9. Will. 3. c. 26. whoever, 


except the minters, ſhall make, &c, 
any puncheon, counterpuncheon, ma- 
trix, ſtamp, dye, pattern, or mould, 


in or upon which ſhall be made, or 


which will make, the figure, ſtamp, 
reſemblance, &c. of both or either of 
Lie fides of any current gold or ſilver 
coin, ſhall be guilty of ligh treaion, 

Page 100 


13. Whoever ſhall mate or mend, &c. 


any edger, or edging tool, inſtrument, 
or engine, not of common uſe in any 
trade, but contrived for marking the 
edges of money, with ſuch letters or 


grainings as thoſe on money coined 


in the mint, ſhall be guilty of high 
treaſon, | ib. 


14. Whoever ſhal! make or mend, &c. 


any preſs for coinage, or any cutting 
engine, for making blanks, by force 
of a ſcrew, out of flatted bars of gold 
or ſilver, ſhall be guilty of high trea- 
ſon, 10, 


15. Whoever ſhall &now-1ngly have any 


ſuck puncheon,counterpuncheon, ma- 
trix, ſtamp, dye, edger, cutting inſtru- 
ment, or other tool or inſtrument be- 
fore mentioned, ſhall be guilty of 
high treaſon, ib. 


16. The words © pattern or mould“ 


are omitted in the above clauſe ; but 
it has been determined, that they are 
comprized in the words © tool or in- 
« {trument ;” and that the ſpecial 
term is ſufficient in an indictment, 
without averring the thing to be a 


tool or inſtrument within the act, 
| 101 


17. It is alſo determined, that if the 
amp of the coin be impreſſed or 


formed in, or upon any of the in- 
ſtruments enumerated in the act, it is 
immaterial whether it be laid in the 
indictment as an inſtrument on which 


the reſemblance of the coin is made, 


or an inſtrument which will make 
the reſemblance. But it is better 
to lay the fact according to the ſta- 
tute, 15. 


18. Counſellors, procurers. aiders, &c. 


are within this act, but no corruption 


Vol. 1. 


of blood or loſs of dower ſhall enſue, 
Page 101 


19. By 7. Ann. c. 25. proſecutions upon 


the above ſtatute, for making, &c. 
the tools or inſtruments therein pro- 
hibited, or for milling the edges of 
money, ſhall be commenced within 
{1x months, 102 


20. By 8. & 9. Will. 3. c. 26. ſ. 2. to 


convey or aſſiſt in conveying any 
coining tools out of the mint, is high 
treaſon, 102, 103 


21. Or to mark the edges of any of 


the current, diminiched, or counter- 
feit coin of the kingdom, with the 
ſual letters or grainings, or to coun- 
el or aflitt therein, is high treaſon, 

7 Q 


22. Whoever ſhall colour, gild, or caſs 


over, with gold or filver, or with any 
waſh,, or materials producing the co- 
lour of gold or filver, any of the 
current coin, or blanks of baſe metal 
of a fit ſize to be coined into counter- 
feited milled money, or ſhall aid or 
abet therein, are declared guilty of 
high treaſon, ib, 


23. It has been adjudged immaterial 


whether the colouring be put on, or 
made to ariſe out of the ſubject co- 
loured, 103 


24. Coining tools or inſtruments found 


in the cuſtody of any perſon not a min- 
ter may be ſeized, carried before a 
juſtice, produced at the trial, and there 


deſtroyed, . 


25. By 15. Geo. 2. c. 28. to waſh, 


gild. or colour, or to add to, or alter 
the impreſſion of any ſhilling or ſix- 
pence real or counterteited, with in- 
tent to make them reſemble either a 
guinea or half guinea, is high treaſon, 

, 105 


26. So alſo to file, alter, waſh, or colour 


any halfpenny or farthing with intent 
to make them reſpectively reſemble 
either a ſhilling or a ſixpence, is high 
treaſon, ib, 


27. Counſellors, aiders, abettors and 


procurere are within this ſtatute, i 
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28, The counterfeit money muſt he in 
the /ikene/5 and ſimililude of the lawful 
money, Page 106 


29. Fy 25. Edw. z. c. 2. to bring falſe 
money into the realm, counterfeit 
according to the ſimilitude of the mo- 
ney of England, to merchandize, or 
make payment with, is hich treaſon, 

ih. 

30. By 1. & 2. Ph. & Mary, c. 11. to 
bring into the realm money, counter- 
feit to foreign coin current here, is 
high treaſon, ib, 

31. Ihe party bringing muſt know it 
to be falſe, 106. ſ. 86 

32. It muſt be from a foreign nation, and 
not from any place ſubject to the Hri- 


tif throne, 106 
33. The bare uttering is not within theſe 
ſtatutes, 16. 


34. By ancient ſtatute, a ſuſpected per- 


ſon may be arreſted for having falie 


money, 106. ſ. 88 


35. And gare, if the money need to be 
actually merchandiſed with, or paid 
away, 108 

36. The ſtandard of coin is 2. car. 
copper to 22. car. of gold, 18. dwts. 

copper to 11. 0z. 2. dwts. of filver, 
123 


37. The ſtandard can only be altered by 
parliament, ih, 


38. By 6. and 7. Will. 3. c. 17. and 
13. Geo. 3. c. 71. gold or filver mo- 
ney diminiſhed or counterfeit may be 

cut by the perſon to whom tendered, 
But at his riſque if it prove otherwiſe, 
3 124 

39. By 15. Geo. 2. c. 28. knowingly 

to utter any falſe or counterfeit mo- 
ney incurs, for the tirfl offence, ſix 
months impriſonment and ſurety for 
ſix months more. For the ſecond 
offence, two years impriſonment and 
ſurety for two years. 'The third of- 
fence is death, 125 


560. To tender in payment any /ach 
money twice within ten days, or to 
have one or more pieces thereof in 


cuſtody, beſides what is tendered, 15, 
for the firſt offence, two years impri- 
ſonment and two years ſecurity. The 
ſecond offence is death without cler- 


gy- Page 125 
41. The proſecution muſt be within ſix 
months, 10, 


42. To coin or counterfeit a halfpenny 
or farthing, is two years impriſon- 
ment, 126 

43. But by 11. Geo. 3. c. 40. to commit, 
or to aid or aſſiſt in this offence, is fe- 
lony, 89 

44. To buy, ſell, take, receive, pay or 
put off any counterfeit copper mo- 
ney not cut in pieces, at a lower rate 
or value than it imports to be of, or 
was counterfeited for, is felony, 

: 124, 125 


45. By 13. Eliz. c. 2. thoſe who forge 
foreign coin not current here, their 
aiders, &c. are guilty of miſpriſion of 
treaſon. 144. l. 7 


COMMON-COUNCIL-MAN, 


Is within the corporation act of 13. Car. 
2. 24.1.1 


COMMON-LAW COURTS. 


1. Have no cognizance of mere hereſy; 
but if the conſequences of it be— 
come injurious to the public peace, 


the oftender may be indicted, 7. ſ. 6 


2. They may incidentally take cogni- 
zance of hereſy, in judging of offences 
ordained by ſtatute, 7. . 7 


3. On a quare impedit, if the cauſe he 
| hereſy, the biſhop mutt ſpecify i: 
particularly, that the temporal court 

may direct the jury accordingly, 
7. 1.7 


4. But a perſon aggrieved for hereſy in 
a a ſpiritual court, cannot move for a 


prohibition, 7.1.9 


. To draw any out of the realm, in 
plea,. which belongs to the common 
law courts, or to ſue in other 

courts 
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»ourts to defeat the judgments given 
mere, insars premunire, Page 133. 
ſ. 14, 15 

COMMON S. 
To aſſert that the houſe of commons or 
the houſe of lords have legiſlative au- 


thority without the king, i is treaſon, 
110, 111 


COMMON-PRAYER. 
The firſt eſtabliſhment „„ 


2. By 1. Eliz. c. 2. miniſters neglecling 
to uſe it, or ng in derogation 
of it, forfeit one year's profit, and 
ſaffer ſix months impriſonment for the 
firſt olence, and deprivation for the 


ſecond, 23.6 8 
3. Clergymen without @ cure are within 
this act, 22.43 


4. In an indictment, the word clericus is 
ſufficient to ſhew they are within holy 
orders, 23 


x. low the zudictment muſt illedge the 
offence, 23. 1.3 


b. This ſtatute does not reſtrain the 
ſpiritaal court from proceeding a- 
gainſt offenders, as diſturhers of the 
unity and peace of the church, &c. 

$54.5 

7. Alſo By 1. Eliz. c. 2. to detract the 
ſaid book in plays, ſongs, &c. or to 
procure a miniiter to alter the form, 
or to let any other miniſter ſay a dif- 
ferent form of prayer, is a forfeiture 
of 100 marks, or fix months i impri- 
ſonment for ths firſt offence, 400 
marks, or twelve months impriſon- 
ment, for the ſecond if not paid in fix 
weeks, and for the third loſs of goods 


and imprifonment for life, 23.1. 3. 


8. 2:0, whether the impriſonment 
ſhall enſue if the offender die without 
paying the penalty within fix weeks, 


23. ſ. 6 
COMPUTATION. 


:. A month ſhall be computed by the 
namber of days, allowing 28 days to 


each, according to the common rule 
where a month 18 generally ſgoken 


of, Page 33. ſ. 11 
2. How miles ſhall be computed. 
54 f. 18 


3. In W within a year and a day, 
the whole day on which the hurt was 
done, ſhall be reckoned firſt, 

185, 186 


CON IE S. 


1. In a foreſt, chaſe, or warren, not 
the ſubject of larceny at common law, 
2. To rob any place where conies are 
kept, being armed and diſguiſed, is 


felony without clergy, 368 
3-To enter warrens in the night and kill 
conies, is tranſportation, 369 


CONFORMITY, 


1. The offence in accepting or holding 
an office without due conformity to 
the church, 24 


2. Non-conformity in officers conſiſts in 
not receiving the ſacrament, and in 
attending .other worſhip than the 


church, 24. 
7. The offence of teaching ſchool wich- 
out conformity to the church, 30 


4. For non-conformity of papiſts, &c. 
vide CHURCH, DISSENTERS. 


CONTEMPTS 


1. Againſt the king's palace, 145 
2. Of contempts againſt the king's pre- 
rogative, 149 
3. Of contempts againſt the king's per- 
ſon and government, 151 
4. Of . againſt the king's title, 
153 


5: Of the contempt in refuſing to take 
the oaths required by law for the 
ſupport of the king's government, 

154 

X x2 | CON- 
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CONSTABLE. 


Conſtables are not within the teſt act, 
25. Car. 2. c. 2. Page 26, 27 


, CONVENTICLES. 


* 

1. Eftabliſhed for diffuſing heretical te- 
nets can only become the ſubject of 

indictment at common law, when they 
raiſe factions which may tend to diſ- 
turb the public peace, Er 


2. Diſturbers of licenſed conventicles 
are directed to be puniſhed in a ſum- 
mary way, 79, 80. 83 


3. The king's bench will grant an in- 
formation for diſturbing proteſtant 
diſſenters conventicles, 93 


CONVICTION. 
| See HE RESsx. | 
1. It is always implied by law, that there 
muſt be a conviction be fore puniſh- 
ment, ONS 
2. A conviction is of no effect unleſs 
judgment be given thereon, ib, 


3. A party has no remedy againſt an in- 
ſuficient conviction but to move it 
into the ſuperior court, and quaſh it, 


$7. f. 23 
4. What conviction will be ſuſſicient for 
abſenting from chflrch, 37 


How far a conviction may be pleaded 
in bar to a ſubſequent proſecution, 

. 40. 1. 39 

6. An additional puniſnment for a ſe- 

cond offence can never be inflicted, 

unleſs there has been a previous con- 
Liction for the firſt offence, | 

108. f. 94. 306. 1.4 


CONVOCATION. 


The convocation may declare what opi- 
nions are heretical ; but cannot con- 
vic a heretic, 6.1. 3 


CEOPYHOLD. 


Net liable to be ized for recufancy, 
34. 1. 10 


CORONATION OATH. 


To charge the king with a breach of his 
coronation oath, is a contempt againſt 


his perſon, Page 150 


CORONER. 


See DRODAN D, InquisiTION. 


1. There can be no forfeiture as a geo- 
dand, nor can any thing be feized as 
ſuch, till it be found by the coroner's 
inquelt to have cauted a man's death, 

163. ſ. 8 

2. But after the coroner has made his 
inquiſition, which ought to find the 
value, the ſheriff is anſwerable for it, 
and may levy for it on the town aoere 
it fell, 163 


3. If the coroner neglect to make an in- 
queſt, it cannot be taken by the graud 
jury, 163. notis. 


4. When taken by the coroner, it may be 
moved and traverſed, | ib, 


5. The perſonal eſtate of a e de {+ 9 
not veſted in the king until the coro- 
ner has taken his inqueſt, 166, ſ. 9 


6.-Such inquiſitions ought to be by the 
coroner ſuper wviſum corporis, if the 
body can be found, 166. ſ. 10 


7. And it is ſaid h kind of inquiſition 
cannot be traverſed, 166. ſ. 11 


8. The coroner has only authority /z- 


fer viſam corporis, and if the body 
cannot be found, the inquiſition may 
be taken by the king's bench, or by a 
juſtice of the peace, 1656. f. 12 


9. And their inquiſition may be trayer- 
ſed, 166 


10. The manner in which their in- 
quiſitions ought to find the fact, 

167. ſ. 13, 14 

11. If they be full in ſubilance, the coro- 

ner may be ſerved with a rule to 

amend defect of torm, 168. f. 1 5 


12. For murder or manſlaughter, the par- 


ty is always arraigned and tried upon 
Lie coroner's inqueſt, as well as upon 
the indictment. 


COT. 


| COTTON... 
x. Puniſhment for deſtroying cotton 
looms, | Page 619 


2. By 18. Geo. 2. c. 18. to ſteal cot- 
tons from bleachiog or printing 


che judge may tranſport for 14 years, 
| N 5 223 


CORRUPTION OF BLOOD. 


1. Where a ſtatute ſaves the corruption 
of blood, it impliedly ſaves the deſcent 
of the land of the offender to the heir, 

306. 1.8 


2. The blood of a felo de /e is not cor- 
rupted, 166. ſ. 8 


COVENTRY ACT, 
Sce Main. 


t. By 22. and 23. Car. 2. c. 1. who- 
ever ſhall, by lying in wait, diſable 
the tongue, put out the eye, flit the 
noſe, cut off the lip, or any limb 
or member of another with tent 
to maim or disfigure, he, his aider, 
&c. ſhall ſuffer death without clergy, 

620 


” Conſtructions on this act, 627 


NF. 


1. By 33. Hen. 8. c. 23. traitors or 
principal murderers, by order of the 
privy council, may be tried, by ſpe- 

Cial commiſſion, in any county, 

186. ſ. 11 
2. By 27. Hen. 8. c. 4. and 28. Hen. 8. 

c. 15. a murder done at ſea may be 
tried in any county, 187; 1. 12 

3. By 2. Geo. 2. c. 21. principals and 
acceſlaries to a murder, where the 
{troke, &c. is at ſea, and the death on 
land, or @ conver/o, may be tried in 
the county where either the death or 
ſtroke ſhall be, 187 


4. By 2. and 3. Edw. 6. c. 24. a wound 
in one county, and the death in ano- 
ther, ſhall He tried in the county 
where the death ſhall happen, 188 


grounds, is felony without clergy, but 
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5. By 26. Hen. 8. c. 6. a murder in 
Wales may be tried in tlie next ad- 
joining Eugliqb county, Page 188. ſ. 14 

6. But appeals muſt be brought in the 
proper county. (Sed vide 2. Geo. 2. 
c. 21.) 188 


7. Larceny in one county, and the 
goods carried into another county, 
the offender may be indicted in either, 

217 


8. But in a robbery at ſea, the pirat a 
cannot be indicted in the county to 
which he carries the goods taken, 

217 


9. By 13. Geo. 3. c. 31. larceny in 
Scotland may be tried in any county 
where the goods are found, &c. and 
e converſo, 217. ſ. 53 

10. Which ſhall be conſidered as the next 
adjoining Engli/h county to Wales, 

ON, 642.1. 8 


COVERTURE. 


r. The coverture of a woman protects her 
from puniſhment for committing bare 


thefts in company with or coercion of 


her huſband, 3 


2. This exemption extends to burglarx, 
and /eemingly to robbery, ib. (N) 8 


3. It alſo protects her from being an 
acceſſary in felony by receiving her 
guilty huiband, 3. 1.10 


4. And in treaſon, from being deemed 
a principal by ſuch reception, 

3. (N) 9 

5. But coverture will not proteti a wife 

for a theft committed of her own vo- 


luntary act, &c. 4 218 


6. Nor will it protect her from the con- 
ſequences of treaſon, murder, or rov+ 
bery (quere) under any circumſtances, 

7b, 


7. Nor for receiving ſtolen goods with- 
out her huſband's privity, 4.(N) 10 


3. Nor is it any protection to a malicious 
appeal, . 4. 1. 13 
And in general, coverture is no pro- 


tection for any offence not capitol, 
Xr 7 


againſt- 
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sgainſt the common law or ſtatute, 
Page 4. ſ. 13 
10. A wife cannot commit larceny of 
the goods of her huſband, by reaſon of 


the coverture, 213. . 32 
CRIMES. 
What perſons may be guilty of them, 1 


; C RO W. 


By 23. Geo. 3. c. 88. any perſon 
apprehended with a crow, intending 
to break any houſe, & c. ſhall be 


deemed a rogue and vagabond, 2 34. 


294 


The offence of profane curſing and 
ſwearing, „ 19 to 21 


CU T LASS. 


By 23. Geo. 3. c. 88. a perſon appre- 
hended with a cutlaſs with intention 
to aſſault another, ſhall be deemed 
a 1Pgue and vagabond, | 


DEBATING. 


By 21. Geo. 3. c. 49. all houſes for 
publicly debating, &c. on any part of 
the Lord's-day, to which perſons ſhall 
be admitted for money, or by charg- 
ing an unuſual price for refreſhments, 
&c. ſhall be deemed a diſorderly houſe, 
and the keeper, maſter, and director 
thereof, ſubject to fine and impriſon- 
ment, | 9 


DEBTORS, 


Ir.ſolvent may be brought to the quar- 
ter ſeſſions and obliged to deliver 
a ſchedule of their eſtate and effects, 
and for perjury therein, or on re- 
fuſing, for 40 days, to deliver ſuch 

' 1chedule, guilty of felony without 
clergy, i: $21 


234.794 


D E E R. 


1. By the com mon law, deer, ſeræ nutu- 
r, and roving at large, are not the 
ſubject of larceny, Page 215 

Z. But if ſhut up in 2 houſe, or even in- 
cloſed in a park in ſuch a manner as 
the owner may retake them whenever 
he pleaſes, felony may be committed 
by taking them, | 10. 

3. The offence of deer-ſtealing, as 
created by ſtatute, deſcribed, 371 to 

| EE. 383 

4. The offence of hunting deer in private 

incloſures deſcribed, . 

DEO DAN Ds. 

The law relating to caſual death and 
deodands, 5 161 to 163 
DE ROGATION. 

1. To derogate from the king's com- 
mon-law courts is præmuuere, 133. 

„„ > ſ. 14 


2. The puniſhment ſor ſpeaking in de- 
| Yogation of the con:mon-prayer, 23. 


DESERTION. 


The offence of deſerting from the king's 


_ armies, ' 127, 128, 053 


DEPRIVATION. 

See SPIRITUAL CounTs. 
Minifters offending againft the 1. Eliz. 
c. 2. reſpecting the uſe of the com- 

mon- prayer, may be deptived by the 
ſpiritual court for the firſt offence, 
- | 1 

23. . 6 


DIS FIGURINCG. 
5 See MAI. 


1. Cutting off the ear, noſe, or the 
like, of another, are not maims by the 
common law, becauſe they do zo 
weaken, but only digg ure the party, 
, . A 1 , . . 625 
2. By 22. & 23. Car. 2. c. 1. whoever 
ſhall, by lying in wait, cut out or 
— 2 Aullable 
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diſable the tongue, &c. or any limb 
or member of another with intent 7 
maim or to disfigure him, his aiders, 
abettors, &c. ſhall be guilty of felony 
ſans clergy, Page 626 
3. Caſes on this ſtatute, FLA 


DISSENTERS. 


1. May by virtue of the toleration act, 
1. Will. & M. c. 18. refuſe to take 
the oaths of office required by the 
corporation and teſt a&s of 13. Car. 2, 
c. 1. and 25. Car. 2. c. 2. and may 
refuſe to ſerve the office of ſheriff, 
upon account of not chuſing to take 
the oaths, &c. notwithſtanding they 
be duly elected; and the 5, Geo. 1. 
c. 6. confirms officers in their offices 
who have not qualified as above re- 
quired, 25 

2. Diſſenters taking the oaths directed 


by 39.Car, 2. are not within 23. Eliz. 
Ce Io 30 


3. Proteſtant diſſenters exempted by the 
toleration act from all penal laws re- 
lating to religion, except 25. Car. 2. 
c. 2. and 30. Car. 2. c. 1. provid- 
ed they take the oaths, &c. and at- 
tend a regiſtered place of worſhip, 
KC. . | 74 
4. How far the law favours diſſenters, 
and how the act of toleration is to be 
conſtrued, 82, 83 


DIVORCE. 
1. Perſons divorced & winculo matrimonti, 
or even & menſd et thoro cauſã adulterii 
vel ſævitiæ may marry again without 


incurring the penalties of bigamy by 


1% . 322. ſ. 5 


2. And for this purpoſe the word © - | 


* paramus”* without the word di- 
4 vortiamus” in the ſentence will be 


ſulſicient, i. 
DOGS. 


1. It is no felony at common law to ſteal 
dogs, becauſe they are things of a baſe 


nature, 214; f. 36 


2. But by 10. Geo. 3. c. 18. whoever 
ſhall ſteal dogs from the owner, or 


from any perſon intruſted with them 


by him, or ſhall knowingly bay, ſell, 
receive, harbour, or detain ſtolen 
dogs, or ſhall have the ſkin thereof 
in his cuſtody, is liable to certain 
pecuniary penalties, &c. Vage 215 


DOWER. 


1. The wife of a folo de fe is not barred 
from her dower by the felony of her 
huſband, 166. ſ. 8 


2. A title to dower from a houſe of 
which a wife is truſtee, is not a ſuf- 
ficient poſſeſſion to avoid the guilt of 
arſon, if ſhe ſet fire to it during the 
term of her leſſee, 297. 1. 12 


3. A ſtatute which ſaves corruption of 
blood, or land, to the heir, impliedly 
ſaves the wife's dower, 306. f. 8 


DR OVER S. 


By 29. Car. 2. c. 7. no drover, horſe 
courſer, waggoner, butcher, or hig- 
gler, ſhall travel, or come to their inn 

on the Lord's-day, on pain of 208. 

14. 1.7 


DRUNK ENNE S8. 


1. A voluntary drunkard ſhall be pu- 
niſhed for the crimes committed dure 
ing his intoxication, as much as if he 
were ſober, 3.1.6 

2. By 4. Jac. 1. c. 5. the offence of 
drunkenneſs incurs a penalty of 5s. to 
the poor, 21. ſ. 30 

3. By 22. Geo. 2. c. 33. ſeamen ſhall be 
puniſhed for this offence in the giſ- 
cretion of a court- martial, ib. 


DUEL, 
See CHALLENGE, AFFRAYs» 

1. If two perſons meet and fight in cool 
blood upon a precedent quarrel, and 
one is killed, the other 1s guilty of 
murder, 189. f. 21 


* x 4 2. And 
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2. And it is no excuſe that the deceaſed 
ſtruck firſt ; or that the killer had 
often declined to meet him ; and was 
only prevailed upon by his f impor- 
tunity ; or that he only intended to 
vindicate his reputation; or that he 
only meant to diſarm his adverſary, 
Page 190 


3. So, if two quarrel and appoint a diſ- 
tant time to fight, as from night to 
morning, or from morning to the af- 
ernoon, it may reaſonably be pre- 
ſumed the blood was cooled in the in- 
terval, 199. f. 22 


4. And the ſame conſtruction ſhall be 
made upon a ſudden quarrel, if it 
appear that either of the parties was 
maſter of his temper at the time, 
190. 1. 23 
5. And not only the principals, but the 
ſecond to the killer alſo, is guilty of 
murder, 191. 1,31 


6. But 7 fem, that the ſecond to the 
perſon killed Gould yet be involved in 
his guilt, 191 


$ DURESS. 


In what caſes it «ul exempt from the 
guilt of _— 90. ſ, 24. (N) 3 


E. 


. f 


1. Cutting off a man's ear is not may- 
heni by the common law, 625. ſ. 2 


2. But by 22. and 23. Car. 2. c. 1. if 
done with intent to maim or disfigure 
the perſon, it is felony without clergy, 

' 626 


3; By 37. Hen. 8. c. 6. if a man ſhall 
' maliciouſly cut off the car of another, 
he ſhall forfeit treble damages and 


ol. 626 
4: ee decifions on the above la- 
rut des, ; 8 wy 


IPAL MATTER S. 


EDUCATION. 
See Scnools. 


1. By 1. Jac. 1. c. 4. to ſend any child 
abroad, for the purpoſe of being edu- 
cated in the Popjſh religion, incurs 3 
penalty of idol. "Page 67.1.1 


2. And the perſons ſo ſent ſhall be dif. 
abled to inherit; &c. tb, 


3- By 3. Jac. 1. c. 5. ifthe children of 
any rl ſubje& not being mari- 
ners, &c. &c. ſhall be ſent abroad to 
pe cnt their good education in Eng- 
and, they ſhall be ditabled, &c. unlef; 

they take the oath of obedience, &c, 
and the perſon Omg ſuch child ſhall 
forfcit 100l. 67 


4. By 3. Car. 1, c. 2. if any perſon - 
. hall go abroad to be ſtrengthened in 
the Popiſn religion, they ſhall forfeit 
all goods, hereditaments, &c. &c. 
65. f.; 


E G G8. 


1. Larceny may be committed by taking 
the eggs of any ſwans marked and 
pinioned, i 216.1, 42 


2. But by 1. Hen. of © 17. a leſſer pu- 
niſliment ĩs appointed for this offence, 
ib. 


And there is no doubt but that che 
taking the eggs of ducks, hens, &c. is 
felony, 216. . 28 


E LE C T I 0 N. 
See Bals xv. 


1. If a ſtatute ordain a ſorfeiture, or 
impriſonment, at the election of the 
party, 2% re, if the party die within 
the time limited for the payment, 

c whether the forfeiture be N 

23. . 

2. It is in the election of the crown to 

either proceed upon the old ſtatutes 
which make purchaſing balls from 
Rome high treaſon, or upon 13. Eliz. 
b. . which reduced the offence to 
hin © ects 133. C24 


3. So alſo government may proceed 
againſt nonurors either on the ſtatutes 


of 
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of $remunire or on the modern and 
milder ſtatutes, 
| 4. By 13. Car. 2. c. 1. members of cor- 
Y porations muſt have received the ſa- 
: crament within one year before their 
e election, | 24 
c 5. But by 5. Geo. 1. c 6. ſuch election 
; is good notwithſtanding the omiſſion 
of recciving the ſacrament, 24 


f 6. By 11. Geo. 1. the carbs ſhall be 


5 taken before the perſon who preſides 
5 | at the election of corporate othcers, 
5 28 
A 7. To refuſe to elect the perſon nomi- 
l nated by the king to a biſhoprick 13 
! fræmunire, 135 · ſ. 22 
. 9. If either of the univerſities neglect 
1 to ele a member in the place of one 
0 diſqualified by not taking the oath, 


&c. the king may appoint, 157 


E L OPEME NT. 


1. By 4. and 5. Philip and Mary, c. 8. 
whoever above the age of 14 ſhall in- 
duce a woman child of 16 years un- 
married to elope from and againſt the 
conſent of her guardians, ſhall ſuffer 
two years impriſonment and fine at 
diſcretion, 315 
2. Deciſions on this ſtatute, 316,317 


EMBEZZLEM ENT. 


1. By 31. Eliz. c. 4. if any perſon hay- 
ing the charge of the king's ſtores, 
ſhall embezzle the ſame to the value 
of 20s. he ſhall be guilty of felony, 

| 128 


XY reel 


2. By 22. Car. 2. c. 5. the benefit 
of clergy is taken from this offence, 
129 

3. By 3. & 4. Will. and Mary, c. 9. if 
any perſon ſhall take away the furni- 
ture of their lodging, with intent to 
embezzle it, they ſhall ſuffer as in caſe 
of felony, 325 
4. By 21. Hen. 8. c. 7. if any ſervant 
mall embezzle his maſter's jewels, 
money, goods, &c. intruſted to his 


bs 


Page 150. 1. - Ex 


care, to the amount of 40s. he ſhalt 
be guilty of felony.{/ideLarcexty), 
Page 328 


5. By 15. Geo. 2. c. 13. if any officer 
of the bank thall embezzle any part 
of the property intruſted to his care, 
he ſhall ſuffer without benefit of cler- 
BY» 332 
6. By 5. Geo. 2. c. 25. ſervants of the 
poſt offices embezzling any letter or 
packet, or bag of letters, containing 
any ſecurity for money, ſhall ſuffer 
death without clergy. 333 


ENGINES, 
See Hit GH TREASON, 


1. By L. & g. Will. 3. c. 36. whoever 
ſhall make or mend any engine, not 


of common uſe in any trade, but con- 


trived for marking of money round 
the edges with letters, &c. or any 
cutting engine, for cutting round 
blanks by force of a ſcrew, out of 
flatted bars, &c. ſhall be guilty of 
high treaſon, | 100 


2. If any ſuch engine ſhall be elſewhere 
found than in the cuſtody of the 
king's minters, they may be ſeized, 
carried before a juſtice, and deſtroyed, 
101 


3. By . Geo. 3. c. 29. to burn, deſtroy, 


or damage any engine for draw- 
ing water from collie ries, is tranſpur- 
tation for ſeven years. 617 


ENLISTING: 


See SOLDIER, 


1. By g. Geo. 2. c. 30. whoever ſhall 
enlit himſelf, or procure anather to 
enliſt, or hire another with intent to 
cauſe him to enliſt, or procure ano- 
ther to embark in order to be en- 
liſted, to ſerve any foreign prince 

without licenſe, &c, ajithoogh no ca- 
liſting money be paid, is felony 
without clergy, unleis within foar- 
teen days the offender diſcover nis 
ſeducer, 128 


2. By 
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2. By 29. Geo. 2. c. 17. to enliſt into 
the military ſervice of the Fre:ch 
king as an officer without licence, is 
felony without clergy, Page 128 


3. To enliit as a commiſſion officer into 
the Scotch brigade in the Dutch ſer- 
vice is a jortejture of 5ool, ib. 


ENTRY. 
See ForcipLe ENTRY. BurGLary, 
1. The words fregzt et intravit are both 
eflentially neccifary in an indictment 
for burglary ; and both mult be ſatis- 
fied, | a 286 
2. Ary the leaft exzry, either with the 


whole or with but part of the body, or 


with any inſtrument or weapon, will 
ſatisfy the word intravit; as if one 
do but put his foot over the threſhold, 
or his band, or a hock, or a piſtol, 
within the window, 236 
But the entry made, or thing intro- 
duced, muſt be for the purpoſe of 
coamitting felony, 287 
. Therefore an entry made with an in- 
ſtrument for the purpoſe of breaking, 
and not for the felonious purpoſe, 18 
not ſuch an entry as will ſatisfy the 


word intrauit, 287 
5. An actual entry in all caſes is not ne- 
ceſſary, 288 
6. An entry obtained by fraud or collu- 
fion is tuthcient, 288 

| ENTAIL 


The forfeiture of all lands and tene- 
ments by 16. Rich. 2. c. 5. for præ- 
mumire, extends not to land entailed 

after the death of the offender, 
141. f. 48 


ERASURE. 


1. Eraſing the name of one man aut of 
a patent, and putting in that of 
another, or any artificial removing 
of the true writing altogether new, 
&c. from any initrument to which 
the ſcal is affixed, is not within the 
Ratute of treaſon as counterfeiting 


the king's great and privy ſeal, 
Page 98.1. 52 
2. By 11. Geo, 1. c. g. to eraſe or al- 
ter a bank-note or any indorſement, 
&c. thereon, is felony without cler- 
BY, 5 559 
3. And to cbliterate the red mark uſu- 
ally made on payment, is an eraſure, 
| 559 


ESCAPE, 


See Homicipe, ExEcuTiorn, 
QUARANTINE, 


1. An officer may juſtify homicide of a 
prifoner who reſiſts, being retaken 
upon an eſcape without giving back 


at all, 171. . 18 


Of homicide where the direct de- 
ſign is to eſcape from an arreſt, 199 


3. If a bankrupt is likely to eſcape, he 
may be committed, 519 


4. By 26. Geo. 2. c. 26. if any perſon 
ſhall eſcape out of the houſe, lazaret, 
or place appointed for the perform- 
ance of guarautine, he ſhall ſuffer 
death without clergy, $77 


HIN S. 
See FORGERY, ; 
By 13. Geo. 3. c. 79. to etch, &c. 


in mezzotinto, upon any material, 
any bill containing the words BAN 
or ENGLAND,or BANK POST BILL, 
&c. is impriſonment for {ix months, 

_ | 560, 501 


<3 


EVIDENCE. 
See WIT N Ess. 


1. In ſe defendendo, and manſlaughter, 
the ſpecial matter all be given in 
eidence on the general iflue, 168 

2. So alſo in homicide by miſadventure, 

| 132880 


3. To diſſuade, or endeavour to diſſuade, 
a peiſon from giving evidence agaiaft 


a perſon indicted, 15 a comempt of 


court, 148 
4. Re- 


a 


ww = ay go 
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Refuſing to give evidence before the 
grand jury, concerning a Crime, is 
a contempt of the King's prerogative, 
for which the Court may impoſe an 
immediate fine, | Page 148 


EXCUSABLE HOMICIDE. 


1. Excuſable homicide is either fer in- 


fortunium or fe defendendo, 176 


2. Per INFORTUNIUM is by miſad- 
venture where a man, in doing a 
lawful act, without an injurious in- 
tention, happens to kill another, / 76. 

21 


3. As where the head of a hatchet flies 

off and kills, 176. ſ. 2 
4. Or where a horſe whipped by a third 
perſon, runs over a child, 175. f. 3 


. Or where a workman, after proper 
notice, flings timber from a houſe, &c. 


176. f. 4 


6. Or where death enſues from moderate 


correction, &c. 176. 1.5 


7. Or where an arrow glances and hap- 
pens to kill, 8 177 
8. Or where death happens in playing 

at foot-ball, „. 


9. Or where one kills another in fighting 


at barriers, by the king's command, 
„„ 177. ſ. 8 


10. Or where the gun af a ſtranger at- 
' tending a game-kee per, who is ward- 
ing off poachers from the ground of 
a third perſon, and the gun acciden- 
tally goes off and kills one of the 
E for the duty of the game- 
eeper will authoriſe the treſpaſs of 
the ſtranger, 177 


11. SE DEFEN DEN Do is where one who 
has no other poſſible means of ſaving 
his life from the force of a ſudden 
attack kills the perſon by whom he 
is reduced to ſuch an inevitable ne- 


ceſſity, 178. f. 13 


12. And he who, on an aſſault, re- 


' treats as far as ſafety will permit, 
and then kills his aſſailant, is judged 
to act upon unavoidable neceſſity, 
8 5 5 178. f. 14 


13. So alſo, if his ſituation be ſuch, ei- 
ther from the violence of the aſſault, 
or from the nature of the place, that 
he cannot tetieat without endanger- 
ing his lite, Page 17 
14. And though he wound the affailant 
in retreaüng, yet if he give him no 
mortal wound, till his farther retreat 
18 ſtopped, it 15 anly /e defendendo, 
179. 1. 15 
15, An officer reſiſted in the execution 
of his duty, and a private perſon fe- 
loniouſly attacked on the highway, 
may juſtify the killing without giving 
back at all, 179. ſ. 16 
16. And zt 7s faid, though even he 
who gives another the firſt blo, 
Tvithout malice, and afterwards do 
what he can to avoid killing him, is 
not guilty of felony.—Sed guere, 
| 179. f. 17 
17. Homicide per infortunium and /e ates 
fendendo are not felonies, were al- 
ways bailable by the king”s bench, &c. 
and never punithable with the loſs of 
life, 179 


18. They are not bailable by ;uftices 
of the peace, but the offenders muſt be 
committed till the next ailizes, 180. 

| . 23 

19. Anciently, they might have been 

mainprized$y the writ de dio et atia, 


\ 


but this is oblolete, 180 


20. Iheſe offences cannot be juſtiſied by 
ſpecial pleading, bat the ſpecial mat- 
ter may be given in evidence on Not 


Guilty, 180. 25 


21. If the offender be acquitted of we 


indictment, or found not guilty on 
a ſpecial verdict, he ſhall ve diſ- 
charged upon bail, and forfeit us 
goods, 130 
22. But that by removing the record 
by certicrari into chuncery, he mall 
de pardoned of courl:, witligurt alt- 
ing for the king's Warrant, ib, 


EXCOMMUNICATION, 


1. By the common law, an excommuni- 
\ cated heretic may be impriſoned y 
| : the 


A TABLE OF PRINCIPAL MATTERS. 


- the writ excommunticato capiendo, 
Page 8. ſ. 11 
2. By 3. Jac. 1. c- 1. every popiſh re- 
Cuiant convict ſhall ſtand ditabled;&c, 
as perſons excommulucated, to 41 


intents and purpoles, 50 


But they cannot be apprehended upon 
EXCOMmunicato capiendo, , 


51.4.0 

EXECUTION, 
2. On the conviction of an infant, within 
the years of diicretion, for a capital 
offence, the judges will, indilcretion, 
reſpite the execution in order to pro- 
cure a pardon, 8 
2. If the common pleas, on an appeal 
of death, or juſtices of the peace on 
an indictment of treaſon, award exe- 
cution, and the execution is accord- 
ly done, the judges who award, and 
the officer who executes, are guilty of 
tclony, 169. l. 5 
3. But in treſpafs, if the juſtices of peace 
arraign for felony, and award execu- 
tion, the juſtice only, and not the of- 
ficer, is guilty, 169 
4. Execution muſt be done by the law. 
ful officer, 169. f. 7 
5. If a private perſon do execution, or 
if the proper officer himſelf do it 
without law ful command, it is felony, 
. 1 . 9 
6. The execution muſt be purſuant of, 
and warranted by, the judgment; 
therefore if a ſheriff behead a man 
where that is no part of the ſentence, 
he is guilty of felony, 179. . 10 
7. The king cannot vary the execution 
ſo as to aggravate the punichment, 
179. (N) » 
8. How komicide, in execution of pub- 
lic juſtice, is juſtiied, 170 
Ja convict becomes non compes after 
conviction, he hall not be executed 


2.1.3 


EXPORTATION. 


Se? SMUGGLING. 


1. The puniſhment on exporting wool, 


contrary to 9. & 10. Will. 3. c. 40. 


and 28, Geo. 3. c. 38. Page 443 ty 
45] 

2. By 19. Geo. 2. c. 34. if any per. 
ons armed, to the number of three 
ſhall be aſſembled to affiſt in the ille. 
gal exportation of wool, or ſhall ref. 
cue, &. or if any perſon ſhall have hi, 
face diſguiſed, when pailing with ſuch 
goods, or ſhall obſtruct the ſeizing, 
&c. he ſhall be guilty of felony with, 


out clergy, 40 


3. Formerly the exportation of all c;; 
ard bullien was prohibited, 117 


4. By 15. Car. 2. c. 7. any perſon may 
export any foreign coin or bullion, 

a 115 

5. But by 6. & >. Will. 3. c. 17. who. 
ever ſhall make ingots of ſilver ir 
imitation of the Spanith, ſhall forfeit 


coo!, X 118 


6. And no perſon ſhall export any mol. 
ten filver, unleſs ſtamped at Gd. 
ſmiths Hall, under a certificate, that 
oath was made by the owner and one 
witneſs, that the ſame is lawful ſilver, 
and that no part thereof was the coin, 
or clipping thereof, or the plate of 
the kingdom, 118 


7. Officers are authoriſed to ſeize all fil- 
ver without ſuch mark and certih- 
cate, 119 

8. If any broker, not a goldſmith or re- 


finer, ſhall buy or ſell any bullion, 
or molten filver, he ſhall be impriſon- 


ed {1x months, ith 
9. The owner thall prove the bullion to 
be foreign, if a doubt ariſe, 120 


10. No bullion to be entered or ſhipped, 
but in the name of the true owner, 
roprictor, or. importer, on pain of 
bons | 10. 
11. By 7. & 8. Will. 3. c. 19. no per- 
ſon ſhall hip any bullion or molten 
filver whatſoever, unleſs on a certifi- 
cate from the Lord Mayor and A!- 
dermen of the city of London, of 
cath having been made before the 
Court as aforeſaid, 121 


12. The 


2. 


circumſtantiallyto the commiſſioners of 
the cuſtoms before any cocquet, &c. 
ſhall be granted, Page 121 
13. The penalties on the owner, cap- 
tain, and cocquet officer, for acting 
contrary to this act, 122 


EYRE. 


49 | 1. By the 25. Edw. 3. c. 2. it is high 

Vo treaſon to ſlay the juſtices zz eyre or 

Mt juſtices of afiize aſũgned to hear, &c. 
being in their places during their 

nay offices, 97 

on, 125 

15 2. But not attempt to kill them, or 

5 the actual wounding, unleſs death 
* enſue, will amount to this crime, 97 
ir | 

eit 

18 — POR 

ol. 
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a1 85 

5 F AIRS. 

T, 

n, 1. By 5. & 6. Edw. 6. c. 9. to brezi 

of open a booth or tent in any marke: 

18 or fair, the owner, his wife, &c, be- 

1. ing therein, is felony without clergy, 

fl | 244 

9 2. By 27. Hen. 6. c. 5. no fair ſhall be 


held on the principal fettivals, Good 
Friday, or on any Sunday, except 
che fairs in harveſt, 13 


FALSE NEWS, 


Spreading falſe news is an inditable of- 
tence, I51. . 4 


FARTHINGS. 


See HaLF-PENNY. 


1. It is not high treaſon to coin or coun- 
terfeit braſs farthings, 99. 1.57 


make it paſs for a ſix-pence, is high 
treaſon, | 105, 106 


3. By 15. Geo. 2.c. 28. whoever ſhall 
coin or counterfeit any braſs or cop- 


12. The ſaid Court ſhall certify the ſame 


2, To alter a farthing with intent to 


Per money called a halfpenny or far- 
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thing, their aiders, &c. ſhall ſuffer 
two years impriſonment, and find 
ſurety for two years more, Page 126 


4. By 11. Geo. 3. c. 40. whoever ſhall 
coin or counterfeit a halfpenny or 2 
farthing, his aiders, &c. ſhall be guil- 

. ty of felony, 127.1. 26 

5. Whoever ſha!l buy, fell, take, receive, 
or put off any counterielt copper 
money not cut in pieces, for lower 
than its nominal value, ſhall be guilty 
of felony, 125, 126 


F ASTD AY S. 
1. By 2. & 3. Edw.6.c.19. and 5. Eliz. 


c. 5. it is made penal to athrm that 
any eating of ſiſn or forbearing of 
fleſh mentioned therein is necettfary 
to ſalvation, or that it is the ſervice 
of God, 23-4 34 
2. By 27. Hen. 6. c. 5. no fair or mar- 
ker ſhall be held on the principal Fat 
days, except the fair Sundays in har- 
veſt, on pain of forieiung the goods 
ex poſed to fale, 13 


LF EAR 
See ROBBERY. 


i. Larceny from the perſon by parting 
in fear is called robbery, 233 
2. Money delivered in conſequence 
of an oath compelled by tear, is 
robbery, 233. . 
3. Fear is the diſtinguiſhing ingredient 
between robbery and other larcenies, 
235 

4. Therefore if the fear be exerted ſub- 
ſequent to the rating, it is larceny, 


dut not robbery, 235. ſ. 7 


g. So where no fear is impreſſed for the 
purpoſe of obtaining the property, 
235 

6. But it is not neceſſary that the fact of 
actual fear ſhould either be laid in 
the indictment or proved upon the 
trial, — . 9 
Proof of ſuch acts as may reaſunably 
be ſuppoſed to excite je ir and appre- 

. heuſino 


. N —_—_ ——— 
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benſion in the human mind are ſuf- 
ficient, if the party parts with his mo- 
ne) under the influence of them, 


Page 236 


8. For in odi uin ſpoliateris the law will 
reſume fear where there appears a 


juſt ground for it, 236. 1.7 
9. How fear is properly expreſſed in an 
indictment, 237 

r E L O N v. 


1. Capital offences, by the common law, 
come generally under the title of fe- 
lony ; which ſigniſies pucdlibet crimen 
Vlleo anime perpetratum, & 2x 


2. It can be expreſſed by no * 
without the word flenicè, 160. ſ. 1 


3. Felony is included in high treaſon; 
and a pardon of felony pardons trea- 
ſon, if the word preditoric be omitted, 

| . 


8. It is always accompanied with an evil 


intention, | 160. ſ. 3 
5. It ſhall not be imputed to a were 
miſtake or miſ-animadverſion, ib. 


6. Anciently the bare inten!ron to com- 
mit felony was conſidered as feloni- 
ous, ib, 


7. But now felony ſhall not be imput- . 


ed to a bare intention to commit it, 


16. 
8. Eut the party may be very ſeverely 
fined tor ſuch an intention, ib. 


9. Felony in general ſignifies every ſpe- 
cies of crime which occaſioned at 
common law the forfeiture of land or 
goods, | 16. (N) 

10. All offences, now capital, are in 
ſome degree or other felony, ib. 


11. But offences may be felonies without 


being capitally puniſhed, 16. 


12. The true definition of felony is“ an 


offence which occaſions a total for- 
feiture of lands or goods, or both at 
the common law, and to which capital 
or other puniſhment may be ſuper- 
added according to the degree of 
gailt,”? X i6, 


13.Capital puniſhment may be inflicted, 
and yet the offence be no felony, 

| Pliage 160. f.; 

14. The true criterion of felony is for- 
teiture, 5 | 10. 
15. But by common uſage of the lay 
the term felony is infeparably applicd 


to capital puniſhments, ib, 


16. Therefore if a ſtatute make an of. 
| fence felony, the law implies that it 
Mall be puniſhed with death and for- 
feiture, ib. 
17. Where a ſtatute decrees an offence 
to undergo judgment of life and 
member, the offence becomes a fe- 
lony, though that word be omitted, 
3 3 | | 305 

18. But felony ſhall not be implied f:om 
any doubtful or ambiguous words in 

a ſtatute, _ 305.1. 3 


19. Therefore if a ſtatute only prohibit 
under pain of forfeiture, &c. the of- 
fence ſhall be conſidered as a miſde- 
meanor only, 30 


20. Where a ſtatute mikes a ſecond of. 
ferice felony, or ſubject to a heaviet 
puniſhment than the firſt, it muſt be 


after conviction, 10. 


o 


21. What ſhall be incidentally implied 
in every ſtatute which makes an of- 
fence felony, ib. 


22. If one commit an offence made fe- 
lony by ſtatute, and the ſtatute be re- 
pealed, he cannot be puniſhed for the 

felony, 306 


FELONIOUS HOMICIDE. 


See MURDER, MANSLAUGHTER, 


1. There are only two ſpecies of feloni- 
ous homicide, v. murder and man- 


ſlaughter, 181 
2. Theſe are either with or without ma- 
lice, 181 


3. That without malice is called man- 
ſlaughter, and ſumetimes chance med- 
ley, 181. f. 1 

4. This is ſuch a killing as happens up- 
on a ſudden quarrel, or in the com- 
miſſion of an unlawful act, without 

any 
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any deliberate intention of doing mil- 
chief, Page 181 


There can he no acceſſaries to man- 
ſlaughter, becauſe it muſt be done 
without premeditation, 182 


6. Felonious homicide, with malice, is 

eicher murder or petit trealon, #6. 
FELO DE SE. 

1. In what caſes a man ſhall be ſaid to 


be fels de ſe, 104 
2. What he ſhall forfeit for this offence, 
== 


FEME COVERT. 


1. A fene covert, favoured in reſpect of 
her huſband's authority over her,ſhall 
not be puniſhed for committing a bare 
theft in company,with or by coercion 
of her huſband, 3 


2. This exemption extends to burglary 


and perhaps to robbery, 3. (N)8 
3. A feme covert ſhall not be deemed an 
acceſſary to a felony for receiving 
her hutband who has been guilty of 


it, 3. ſ. 10 


4. Nor ſhail ſhe be deemed a principal 
for ſuch reception, if the huſband has 
been guilty of treaſon, 3.(N)g 

5. Neither is the affected by receiving, 
jointly with her huſband, any other of- 
tender, — 


6. She cannot be admitted as a witneſs 


even cel/aterally. to diſcover her huſ- 


band's guilt, ib. 
7. But if a forme covert commit a theft of 
her own voluntary act, or by the bare 
command of her huſband (gu&re), or 
be guilty of treaſon, murder, or 
(quere) robbery, in company with or 
by coercion of her huſband, ſhe is pu- 
niſhable, 4.1.11 


8. Or if ſhe receive ſtolen goods 
without her huſband's privity, or 
if he, knowing it, diſclaims her, 
the may be puniſhed as acceſſary, 

16. (N) 10 

9. A wife may be indicted together and 

condemned to the pillory with her 


huiband for keeping a bawdy-houſe, 
Page 4. 1. 12 

10. Generally a feme covert (hall anſwer 
tor an offence not capital, 4. f. 13 


11. If the offence be of a nature which 
me may commit alone, the huſband 
need not be joined in the indictment, 
provided he is no way privy, zb. 


12. If a woman bring a falſe appeal of 
death, ſhe ſhall be impriſoned alone, 
4, 5 
13. But for a forfeiture, the huſband 
may be made liable, by joining ham 
in the proſecution, 
14. Several ofences for which a woman 
may be indicted alone, enumerated, 
$.(N) 11 
15. The huſband is not liable to pay a 
forfeiture recovered againſt his wife 
upon an indictment, 40 


F E N C E s. 


r. The offence of levying dykes by ap- 


provers, 600 


2. By 6. Geo. 1. c. 16. to deſtroy fences 
round woods or plantations, is three 
months correction, and the pariſh lia- 
ble to the damage, | 600 


3. By 16. Geo. 3. c. 30. to deſtroy the 
fences of deer parks, is tranſporta- 
tion, | 606--4-3 


4. By 9. Geo.3: c. 29. to deſtroy fences 
of waſte lands incloſed, tranſporta- 
tion, 601. 1. 4 


F E R NATURE. 


1. Larceny may be committed of ani- 
mals fore nature, if they be fit for 
food and reduced to tameneſs, and 
known by the offender to be ſo, 

213 


2. But otherwiſe, larceny cannot be 
committed of them, becauſe ani- 
mals feræ naturæ are goods whereof 
no particular perſon has a * 

19. 
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FIRE ENGINE. 
By g. Geo. 3. c. 29. to damage or de- 


ſtroy any fire-engine belonging to any 
colliery, on conviction within eighteen 
months, incurs a penalty of tranſ- 


portation, Page 617 
# 1 $ FM. 
The offence of ſtealing fiſh, 383 
* 
FINGER. 


1. Cutting off, or diſabling, or weak- 
ening a man's hand or finger, is eſ- 
teemed a mam, 625. l. 2 


2. It is puniſhable with fine and im pri- 
ſonment, 626 


3. By 22. and 23. Car. 2. c. 1. to dt{- . 


able any limb or member, with in- 
tention to maim and disfigure, is 
death without clergy, 626. f. 4 


a 4. Caſes on this ſtatute, 627 


. 

I. By 22. Geo 2. c. 33. every perſon 
in the fect who thall weſte, embezzle, 
or not carefully preſerve any powder, 
ſhot, ammunition, or other flores and 
proviſions, their abettors, buyers, and 
reccivers, being perſons ſubject to 
naval diſcipline, ſtalle+be puniſhed at 
the diſcretion of a court-martial, 129. 

| 1. 37 

2. And every perſon in the Acer who 
mall burn or ſet fire to any magazine, 
or ſtore of powder, or ſhip- boat, &c. 

Kc. or the tackle therero belonging, 
not then appertatping to an enemy, 
pirate, or rebel, cn conviction by 
court-martial, ſhall ſuffer death, 76, 

3. Whoever, in his majeſty's Feet, ſhall 
be guilty of profane curling and 
ſwearing, they mall be puniſhed by 
the diſcretion of a court-martial, 20 

- | 


FORCIBLE MARRIAGE. 


1. By 2. Hen. 7. c. 2. whoever ſhall take 
a mid, widow, or wife, againit her 
Will, their abettors, procurers, and 


knowing receivers, ſhall be reputed 
principal felons, | 
2. By 39. Eliz. c. 9. all principals, or 
procurers, or acceſſaries, before ſuch 


offence, are excluded from clergy, 
ib, 


3. Deciſions on theſe ſtatutes, 311 


FOREIGN PRINCE. 
See ENLISTIN G. 


I. By 3. Jac. f. c. 4. whoever ſhall go 
out of the realm, and, or to, ſerve a 
foreign prince or ſtate, not having 
before taken the oath of obedience, 
ſhall ſuffer as a felon, _ 127 


2. And if any gentieman of officer ſhall 
do ſo, without being bound by two 
ſuretics not to be reconciled to the 
ſee of Rome, or enter into any con- 
ſpiracy againſt the king, he ſhall ſuffer 


as a felon, ib, 


By g. Geo. 2. c. 30. whoever ſhall 
_ enkiſt tumlelf, or procure another to 

enliſt himſelf, or to go abroad, or on 

board of ſhip, with intent to enliſt him- 
elf in the ſervice of a foreign prince, 
without licence, ſhall ſuffer death 
without clergy, 128 


LI 


4. By 29. Geo. 2. c. 17. if any ſubject 
hall accept of any commiſſion in the 
ſervice of the French king, without 
licence, he ſhall ſuffer death without 
clergy, | 1 


5. Whoever ſhall enter into the Scorch 
brigade, in the ſervice of the States- 
General, and ſhall not, within fix 
months, from the date of his commiſ- 
ſion, take, and ſubſcribe, the oaths of 
allegiance and abjuration, and tranſ— 

mit a certificate thereof to the ſecre- 
tary at war, ſhall forſeit 5001. half to 
the king, and halt to the proſecutor, 

| ib, 

6, Summoning a man to appear and de- 
fend himſelt before a foreign prince, 
was anciently high treaſon, 84 


7. And u riting letters to a foreign prince, 
inviting him to invade the realm, 1s 
now high treaſon, 87 


8, So- 


Page 310 
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& Soliciting a foreign prince, in amity 
with the crown, to invade the realm, 
is an overt act of the intention to levy 
war, and may be laid as an overt act 
of compaſſing the king's death, Page 92 


9. It is ſo high an offence to prefer the 
intereſt of a foreign prince, that it is 
criminal to do any thing which may 
incline a man ſo to do, 149. f. 3 


FORFEITURE. 


1. If a wife incur the forfeiture of a pe- 
nal ſtatute, the huſband may be made 
a party to an action or information 
for the ſame, lobe 43 

2. An offender executed by virtue of 

the writ de Hrretico comburcndo, for- 
feirs neither land nor goods, 7. 1. 10 


3- The limitation of a forfeiture to the 
crown, in a ſtatute, is mere ſurplus, 
39. f. 33 

4. Whether a forfeiture is ſaved by the 
death of the party within the time li- 
mited for the pay ment of it, 23 


x. What ſhall be forfeited by elo de ſe, 
165. 1.7 


6. The forfeiture is ſaved by a pardon 


before inquiſition found, 166 


— 1 


After inquiſition, the forfeiture ſhall 
relate back to the time the mortal 
wound was given, ibs 


Nothing ſhall be forfeited as a deo- 


TO 


dand unleſs the party die within a year 


and a day, 162. . 7 


9. But if he die within the time, the 
forfeiture ſha'l relate back to the time 


olf the wound, ib. 


FORGERY. 


1, Forgery defined, 537 
2. Forgery of franks, 538 
3. Forging a teſtimonial, ib, 
4. Forging lottery tickets, 839 
5. Forging of poſt fines, 540 
Hh, Forging marriage regiſters, ib. 
7. Forging of ſtamps on ſilk, paper, 
callicoes, and ſilver plate, 541 
VEL +: 


8. Forging the ſignature of the ac- 
countantegeneral, Page 545 


9. Forging the ſeal of the South Sea 
Company, $45 
10. Forging Eaſt-India bonds, 547 


11. Forging with intent to defraud a 
proprietor of ſock, 548 


12. Forging with intert to defraud the 
lords of the admiralty, 552 


13. Forging with intent to defraud ſea- 
men of their wages, $53 


14. Forging with intent to defraud the 
London Aſſurance Company and the 
Royal Exchange Aſſurance Company, 

55+ 

15. Forging with intent to defraud the 
Governor and Company of the Bank 
of England, 559 


16. Deciſions on this ſpecies of forgery, 


- - 


i 3 
17. Forging of wills, bonds, bills, notes, 
receipts, and orders for payment of 
money or delivery of goods, 503 


18. A varicty of judicial deciſions on 
ſubjects of forgery, 565 


FORNICATION. 


All open lewdneſs, groſsly ſcandalous, 
is puniſhable by the temporal judges, 
by fine and impriſonment, &c, 12 


FO RES: F. 


If treſpaſſers in any foreſt, &c. will not 
render themſelves to the keepers, they 
may be ſlain by force of the ſtatute de 
malefattoribus in parcis, 171. ſ. 15 


FORTUNE-TELLERS. 


1. By 9. Geo. 2.c. 5. whoever ſhall un- 
dertake to tell fortunes, or pretend by 
crafty ſcience to diſcover ſtolen 
goods, ſhall be impriſoned for one 
year, ſtand four times in the pillory, 
and find ſurety as the Court ſhall 
think fit, 10 

2. By 17. Geo. 2. c. 5. all jugglers, 
fortune-tellers, &c. &c. ſhall be 

. deemed rogues and vagabonds, ibs 


Ty: FREEs 
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FREEHOL b. 
1. The goods of which larceny may be 


committed, oupht to be no way an- 
nexed to the frechold, Page 214. ſ. 34 


2. Therefore it is no larceny at com- 
mon law to ſteal corn or graſs grow- 
ing, or apples on a tree, or lead on a 
church, ib. 


3. But by 43. Eliz. c. 7. to cut corn or 
grain growing, to rob orchards, to 
break the fences or trees therein, to 
the intent to take the ſame away, or 
to cut woods, underwoods, poles, &c, 
not being filony by the laaus ibis realm, 
is made puniſhable at diſcretion, 341 


Fi By 15. Car. 2. c. 2. the houſes of 
ſuch offenders may be ſearched, 342 


5. By 1. Geo. 1. c. 48. to deſtroy any 
timber or fruit-tree, is fine and im- 
priſonment, 343 


6. By 6. Geo. 1. c. 16. to deſtroy any 
wood ſprigs, ttees, poles, thorns, 
quickſets, &c. is liable to the ſame 
puniſhment, | ib, 


7. By 9. Geo. 1. e. 22. to deſtroy any 
trees planted in any avenue, or grow- 
ing in any garden, orchard, or plan- 
tation, for ornament, ſhelter, or pro- 
fit, is felony withoat clergy, 344. 1. 3 


8. By 6. Geo. 3. c. 36. whoever, in the 
night, ſhall damage or deſtroy any 
timber, tree, &c. or any ſhrub or 


plant, of the value of 5s. &c, &c. 


ſhall be tranſported for ſeven years, 
344-1. 5 

9. By 6. Geo. 3. c. 48. and 13. Geo. 3. 
c. 33. whoever ſhall deface or damage 
any timber tree, in any of the king's 
foreſts, ſhall forfeit 2ol. &c. for the 
firſt offence; thirty pounds, &c. for 
the ſecond ; and for the third, be 
tranſported for feven years, 345 


10. And whoever ſhall cut or deſtroy 
any ſhrub, root, or plant, in any cul- 
tivated lands, ſhall forfeit, not ex- 
ceeding 405. for the firlt offence ; 
sl. for the ſecond ; and for the third 
ke may be tranſported for {even years, 


35¹ 


11. By 13. Geo. 3. c. 32. whoever ſka 
ſteal or deftroy any turnips, potatoes, 
cabbages, parſnips, peaſe, or earrots, 
growing in any garden; or by 31. 
Geo. 2. c. 35. any madder roots; {hall 
forfeit 108. Page 354 


12. By 25. Geo. 2. c. 10. whoever fhall 
break into a black- lead mine, or be. 
mg there, ſhall ſteal any lead, cawke, 
&c. may be tranſported tor ſeven yeais, 

355 

13. By 4. Geo. 2. c. 32. and 21. Geo. z. 
c. 68. whoever ſhall break, with in- 
tent to ſteal any lead, iron bar, iron 
grate, iron palliſadoes, or iron rail; 
or any copper, braſs, or bell- metal 
utenſil, or fixture, being fixed to any 

_ dwelling-houſe, &c. &c. he may be 
tranſported for ſeven years, 361 


14. Decifions on the above ſtatutes, 
342. 348. 353. 363, 304 


5 
4 0 L E R. 


1. To threaten or aſſault a gaoler for 
keeping a prifoner in ſafe cuſtody, is 

a contempt of the law, and highly 
puniſhable by fine and impriſonment, 
148. f. 14 


2. If a criminal, in endeavouring to 


break the gaol, aſſault his gaoler, he 
may be lawfully killed by him in the 
affray, 170. 1. 13 
3. If a gaoler, by durcſ of impriſon- 
ment, compe! a man to accule an in- 
nocent perſon, who, on his evidence, 
1s condemned and executed, this is 
homicide in the gaoler, 185 


4. A gaoler knowing a priſoner to be 
infected with an epidemical diſtemper, 
confines another priſoner againſt his 
will in the ſame room with him, by 
which he eatches the infection, and is 
ſuffered to continue there and die, 
this is a felonious killing, 186. (N) 


5. So alſo, to confine a prifoner in a 
damp room, denying him the conve- 
nience⸗ 


niences Which decency requires, by 


0 which filth he catches a diſtemper and 
Rs” dies, it is felonious, Page 186 (N) 
31. . Gaolers are not to behave with wan- 
hall con cruelty to their priſoners, ib. 
354 7. By 14. Ed. 3. c. 10. if any gaoler or 
hall under-keeper, by dureſs, make any 
be. priſoner to become an appeller, agaĩnſt 
ke, his will, he 1s guilty of felony, 396 
2% 8. It is immaterial whether the approve- 
158 ment be true or falſe, or whether the 
. z. appellee be acquitted or condemned, 
in- 396. ſ. 2 
ron 9. An enumeration of the ſtatutes re- 
ul; I.ting to dureſs by gaolers, with the 
tal ſubſtance of the ſubjects of them, 397, 
ny 398 
be | 

0 GARDENS. 

18 Ahe offence of robbing orchards end 
on | garcens deſcribed, 341. 351. 361 


GARMENTS. 
t. By 6. Geo. 1. c. 23. to aſſault any 
perſon in the public higbway with in- 
tent to ſpoil their cloaths or garments, 
is tranſportation for ſeven years, 613 


_ 2. Caſes decided by the twelve judges 
on the above ſtatute, 613, 614 


ly 
Ity 
to x. By 6. Geo. 1. whoever ſhall break 
he down the gates, &c. of ſuch places as 
he the act deſcribes, ſnall be committed 
13 to the houſe of correction, 8&c. 600 
N= | 2. The puniſhment for deſtroying turn- 
pike gates, 599 


0 9. 


ny ing his being or providence, or re- 
proaching Jzsus CaR15T, or falſely 
pretending to extraordinary commiſ- 
fons from Gon, are high offences by 
the common law, puniſhable with fine, 
impriſonment, and ſuch infamous cor- 
poral puniſhment as the Court ſhall 
direct, 34 Co $ 


1. All blaſphemies 2g1inſt Gov, as de- 
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2. By 9. and 10. Will. 3. c. 32. denying 
any one of the perſons in the holy 
Trinity to be God, or maintaining 
that there are more Gods than one, 
&c. on conviction at /Ve/tminfler or 
aſſizes, renders the offender incapable 
of any office for the firſt, diſabled to 
ſue, &c. for the ſecond offence, Page 

| $46 23 


G. 


See Col x. 


I. The king by his prerogative is in- 
titled to all gold mines, 117 
2. Endeavours to find out the Philo- 
/apher*s Stone being found prejudicial, 
the 5. Hen. 4. c. 4. made it felony 
to uſe the craft of multiplication, but 
is repealed by 1. Will. & Mary, c. 30. 
123 

3. By 8. & 9 Will. 3. c. 26. whoever 
ſhall blanch copper, &c. or deal in 
any malleable compoſiucn or mixture 
of metals, which ſhall be heavier, and 
look and touch like ſtandard gold, he 
ſhall be guilty of felony, 122. 1. 14 


4. The ſtandard of gold conſiſts in two 
carrats of copper melted with 22 car- 
rats of fine gold, 123. 1. 16 


5. The king cannot by his prerogative 
alter the ſtandard, 1. 


GUL DSMIT 
See Bur LIONS. 


1. By 6. and 7. Will. 3. c. 17. no mol- 
ten ſilver ſhall be ſtamped, unleſs it 
be marked and ſtamped at Gold/miihs? 
Hall, and certified under the hand of 
one of the wardens of the goldſmiths 
that oath hath been made by the 
owner and one credible witneſs that 

no part thereof was the current coin 
of the kingdom, nor the clippings 
thereof, nor plate, &c. 119 


2. No broker, not being a trading gold- 
ſmith or refiner of filver, ſhall buy or 
ſell any bullion, on pain of fix months 
impriſonment, 119. 1.8 
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GOVERNMENT. 
1. All contempts againſt the king's go- 
vernment are criminal, and puniſhable 


with fine, impriſonment, and feme-- 


times pillory, at the diſcretion of the 
Court, . 3 


2. What acts ſhall be conſidered con- 
tempts againſt the king's government, 
151 to 153 


G R AN A R V. 

By 11. Geo. 2. c. 22. whoever ſhall 
deſtroy any ſtore-houſe, granary, or 
other place where corn ſhall be then 
kept, in order to be exported, or ſhall 
unlawfully enter any ſuch place, and 
take and carry away any corn, flour, 
meal, or grain therefrom, or ſhall 
throw abroad or ſpoil the ſame, ſhall 
be tranſported for ſeven years, 621 


GRAND JURY. 


The Court may impoſe an immediate 
fine on a perſon who refuſes to give 
evidence before the grand jury con- 

coerning a crime, 149. f. 4 


GRAND LARCENY. 
Seo LARCENY. 


Grand larceny is a felonious and fraudu- 
lent takizg ard carrying away the 
mere perſonal goods of another, not 
from the perſon, nor out of his houſe, 
above tic value of 12d. 207 


GRASS. 


It ts no larceny, by the common law, 
to ſteal corn or graſs growing, but a 
bare treſpaſs, 214 


GREAT SEAL 


1. By 23. Edw. 3. c. 2. if a man do 
counterfeit the king's great or privy 
ſeal, he ſhall be guilty of high trea- 
ſon, 98. 1. 48 

2. This extends to aiders and conſenters 
as well as to actors, 98. 1. 49 

3. But no attempt to counterfeit either 


of them will amount to this crime, 
98. 1.50 


4. Nor is fixing the great ſeal to 2 
patent, without a warrant for ſo do- 
ing, high treaſon, Page 98. ſ. 51 

5. Nor is any alteration of the matter 
of an inſtrument to which the ſeal is 
aſfixed, a counterfeiting of it, 98. 

| ſ. 52 

6. By 7. Anne, c. 21. to counterfeit the 
ſeals uſed in Scetland is high treaſon, 

ib, 


GUEST. 


A gueſt who has a piece of plate ſet be- 
fore him in an inn, may be guilty of 
felony in fraudulently taking it away, 

| 209. f. 6 


GUINEA. 
See Coil x. | 
r. The impreſſion of a guinea being 
made on a piece of hammered gold, 
not round, and in au impaſſable ſtate, 
is not a counterfeiting of the current 
coin, 99 


2, By 15. Geo. 2. c. 28. to waſh, gild, 
or colour, any lawtul or counterfeit 
ſhilling, or a ſixpence, or add to or 
alter the impreflion of either fide of 
tuch ſhilling or ſixpence, with intent 
to make the ſame reſemble, or look 
like, or pals for, a guinea or a half. 
guinea, or to aid or Counſel therein, 
&c. is high treaſon, 105. 1. 82 


II. 


HABEAS CORPUS. 


A man committed by the ſpiritual court, 
for hereſy, may ſue out a habeas corpus 
to the king's bench, nk 


HABIT 


By 5. Geo. 1. c. 4. if any mayor, bailiff, 
or other magiſtrate, ſhall wilfully re- 
ſort to any other place of divine wor- 
ſhip than the church, in the gown or 
any other peculiar habit of his office, 
&c. &c. he ſhall be diſabled, 29 


HACKNEY 


HACKENEY COACHMEN, 


By 9. Anne, c. 23. hackney coachmen 
are permitted to work within the bills 
of mortality on a Sunday, Page 18 


HALFPENNY. 


1. By 15. Geo. 2. c. 28. whoever ſhall 
counterfeit a halfpenny or farthing, 
their aiders, &c. ſhall ſuffer two years 
impriſonment, and find ſurety for two 
years more, i24 


2. By 11. Geo. 3. c. 40. whaever ſhall 
coin a halfpenny or a farthing, his 
aiders, &c, ſhall be guilty of felony, 

124 

3. By 15. Geo. 2. c. 28. to file, alter, 
waſh, or colour ; or to add to, or 
alter the impreſſion of a halfpenny or 

ſarthing, with an intent to make them 
look like, or paſs for, either a ſix- 
pence or a ſhilling, or to aid, &c. 
is, high treaſon, 125, 126 


HAWKS, 
In what caſe it is felony to ſteal them, 


215. 216 


HEARING MASS. 


Under what circumſtances a Catholic 
may legally hear maſs, 60, 61 


HEIRESS. 


Cece MARRIAGE. 


The puniſhment. of ſtealing an heireſs, - 


| 310 to 313, 
HERESY. 


What it is ; by whom cognizable ; and 
how puniſhable, 6 to 9 


HIDES. 
See SLAUGHTER-Houst. 

By 26. Geo. 3. c. 71. to disfigure any 
hide, &c. at any flaughtering-baule 
authorized by this act, without a cer- 
tificate, or before notice to the in- 
ſpector, is a miſdemeanor, 329. . 9 


ER. 


Not permitted to travel on a Sumday, 
14, 15 
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HOMICIDE, | 
See FELO DER sE, Mok DER, Max- 
| SLAUGHTER, 


1. Homicide is an offence either againſt 
a man's own life, or that of another, 
Page 164. c. 27 

2. Homicide againſt the life of another 
is either juſtifiable, excuſable, or fe- 


lonious, 168. c. 28 
3. Juſtiiable homicide cauſes no forfeit- 
ure at all, ibid. 
4 Excuſable homicide cauſes forfeiture 
of goods, ibid. 
8. Felonious homicide is murderor man- 
ſlaughter, ibid, 


6. JUSTIFIaBLE KO21ciDE muſt be 
owing to ſome unavoidable neceſſity, 
and the party killing muſt be free 
from all manner of fault, 268 


7. There muit be no malice covered 


under the pretence of neceſſity, 168. 
ſ. 2 


8. Fa ſpecial juſtification can be pleaded 
in homicide, and the plea is found 
for the defendant, he ſhall be diſ- 
miſled, and neither put to plead not 


guilty, or to purchaſe his pardon, 
| 168. f. 3 


9. Juſtifiable homicide is either in the 
due execution or advancement of 
public juſtice, or in the juſt defenee 
of a man's perſon, houſe, or goods, 


- 
11 


10. The judgment by which a perſon is 
executed mutt be given by one who 
has juriſdiction, or it will not juſtify 
either the judge or tac officer, _ 

4 

11. If common pleas give judgment of 
death, or juſtices of peace award ex- 
ecution in treaſon, and it is done, 
both judges and officers are guilty of 
felony, 169. f. 5 


12. But i# juſtices of peace, on indict- 
ment of treſpaſs, arraign for felory, 
and the priſoner is executed, the jaſ- 
tices only, and not the otticers, arg 


guilty, 169. f. 6 
13. The judgment muſt be executed by 
the lawful othcer, 169. f. ö 
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14. If the Judge who ſentences, or any 
- private perſon, or even the officer 
without lawtul warrant, executes an 
attainted perſon, they are (contrary 
to former opinions) guilty of felony, 
Page 169. 1. 8, 9 

15. 'The execution muſt be purſuant of 
and warranted by the judgment, ; 70. 

: 10 


16. But the king's warrant may remit 


the ignominious part of the puniſh- 
ment, and the officer is juſtified in 
doing exccution accordingly, I 2 

1 

17. Any perſon may juſtify killing an- 
other who has been guilty of felony, 
and cannot otherwiſe be taken, 1 70. 
Ig. 


18. So an officer may juſtify the killing 
an innocent perſon indicted for fe- 
lony, if he cannot otherwiſe be taken, 

170. f. 12 


19. If a criminal, cndeavouring to break 


gaol, aſſault his gaoler, he may be 
lawfully killed by him, 170. ſ. 13 
20. Rioters, &c. refiſting the endeavour 
of a jultice to arreſt them, the killing 
them may be juſtified, 170. f. 14 
21. So alſo may a private perſon, in de- 
fence of himſelf againſt them, 171 
22. And ſo perhaps if he cannot other- 
wiſe ſuppreſs them, 171 
23. A ftranger aſſaulted þy combatants 
whom he endeavoured to part, who 
kills one of them, may juſtify it, if 
they knew his interpoſition was for 
that purpoſe, 171.(N) 
24. Treſpaſſers in deer parks, &c. not 
n to the keeper, may be 
juſtly ſlain by him, by force of the ſta- 
tute 21. Edw. 1. c. 2, 3. and 4. 
Will. & Mary, c. 10. 171.1. 15 


25. In trial by battle, if one combatant 


ill the other he is juſtified, 371. ſ. 16 
26. But in all theſe caſes, the killing is 


not juſtifiable, unleſs it was unavoid- 
able, | 171 (N) 


27. If a ſheriff, endeavouring to retake 


upon an cſcape in civil proceſs, 


kills the perſon #z the offices, it is juſ. 
tihable, | Fage 171. 1.17 


28. The officer in ſuch a coſe is not 
bound to give back, 171. f. 18 


29. But no private perſon can juſtify ho- 
micide in arreſting a man on civil 
proceſs, as he may in felony, 171. f. 19 

30. Nor can the ſheriff law fully kill 
thoſe who baſely fly, 171. f. 20 

31. Killing a wrong-doer in defence of 

a man's perſon, houſe, pr goods, may 
be juſtified, 172. f. 21 
32. As where a wan kills one on the 
highway who aſſaults to rob or mur- 
der him, ih, 

33- Or if the owner, or any of his in- 
mates, kills one who attempts @ fe/cry 
on it, 16. 

34. A woman may juſtify killing the 

man who attempts to raviſh her, 26, 

35. A ſervant who finds his maſter 
ſlain, and apprehends the like event 
to himſelf, may juſtify killing the 
murderer, eh 

36. A parent or a huſband may juſtify 

killing the Hrcible raviſher of à wife 
or daughter's virtue, 18. (N] 


37. But the perſon juſtiſving wut be 
wholly free from fault, | 


38. A man cannot juſtify killing ano- 
ther in defence of his houſe or goods, 
or even of his perſon, from a bare 
private treſpaſs, 172. f. 23 
. The queſtion argued, whether it is 
not juſtifiable to Kill when the treſ- 
paſs is violent, and indicates an in- 
tention to murder, 173. ſ. 24 
o. A diſtinction taken between an aſ- 
fault on the highway and in a town, 
: | +a Þ $44 
41. By 24. Hen. 8. c. 5. thoſe who are 
indicted for the death of perſons at- 
tempting to murder, rob, or burgla- 
riouſly ro break into mantion-houlce, 
ſhall incur no forfeiture, and be dit- 
charged, © 174 


42. Not 


2. Not only the maſter of a houſe, but 
a lodger or ſojourner, who kills an 
aſſailant, is within the protection of 
the ſtatute, Page 174. (N) 


43. This reaches not any crime unac- 
companied with force, nor to the 
breaking open any houſe in the day- 
time, unleſs it imports an intention to 
commit robbery or arſon, 26. 


44. A man is not jultified in killing 
another whom he taketh in adultery 
with his wife, 174 

45. In what caſe the killing an innocent 
per/on for the preſervation of a man's 
own life 1s faid ta he juſtifiable, 174, 

_ 73 
46. Excuſable homicide is either per in- 

1 fortunium or ſe defendendo.— Sed wide 

ante, EXCUSABLE HOMICIDE. 


HORSE COURSER. 


No horſe courſer ſhall travel, or come to 
his inn, on the Lord's Day, on pain 
of 205, 14. 15 


HORSES. 
Se PURVEYORS, Hichwars. 
1. The taking of horſes, &c. may be 


felony, 215, 216 


2. If in a field, and the felonious taker 
be apprehended before he gets out, it 


is a ſufficient aſpo: tation, 212. ſ. 26 
HO US E. 

1. In what caſes larceny from the houſe 

is debarred of clergy, 257. 203 


2. To break and enter fe lonioufly the 
manſion-houſe of another in the night 
is burglary, 285 
3. What is ſuch a houſe in which bur- 
glary may be committed, 289 
4. The ſpecies of houſe in which arſon 
may be committed, 295, 296 
5. What part of the houſe muſt he 
burnt to complete the crime, i6. 


6. In what caſes a man may juſtify ho- 
micide in defence gf his houſe, 174 
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HUSBAND. 


Sce Femme CovERT. 


1. What property a huſband is ſeiſed of 
in right of his wite, he ſhall forfeit as 
fele de ſe, Page 165, 165 
2. A huſband may juſtify the killing 
the forcible raviiher of his wife's vir- 


tue, 172 notis 
3. But not if he take them in hare adul- 
tery, 174 2 


4. If a wife procure a ſervant to kill 
her huſband, they are both guilty of 
petty-treaſon, 205 


. If a ſtranger procure a wife to kill 
her huſband, he may be indicted as 
acceſlary to the treaſon, ib. 


6. A wife cannot be found guilty with 
her huſband in the ſtatute 3. & 4 
Will. & Mary, c. 9. againſt robbing 
lodgings, 326 

7. If the lodgings were let to the huſ- 
band, ſhe cannot be found guilty at 
all, 326 


8. And if let jointly, the taking ſhall 
be conſtrued to be by the huſband, 


30. 


9. A huſband is not liable to pay the 
forfeiture, on an indictment againſt 
the wife for abſence from church, 38. 

ſ. 31 


HUNTERS 


1. Riotouſly aſſembled with painted vi- 
ſors, &c. may be obliged to ſurren- 
der upon pain of felony, 597 


. By 9. Geo. 1. c. 22. to appear diſ- 
? 2 or to kill fallow Ne rob 
a warren—a coney-burrow, or toſteal 
fiſn from a pond, being armed and diſ- 
uiſed, Tc, Ic. or to kill deer in any 
incloſed place, or to reſcue another 
in cuſtody for theſe offences, is felony 
without clergy, 598 


3. By 16. Geo. 3. c. 30. to kill, deſtroy, 
or ſnare, any fallow-deer, forfeits zol. 
if by a keeper double; and the ſq. 
cond offence is tranſportation, 37 
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He 8 


FSCTITATION 


1. A ſentence of jad'itation in the ec- 
dcleſiaſtical court is not concluſive evi- 
dence againſt a former marriage, on 
an indictment for polygamy, on the 
n. age 2323. 1.11 


2. And, admitting it to be concluſive, 
yet the validity of it may be impeach- 
ed, by evidence that it was obtained 
by fraud and colluſion, 323. f. 11 


IDENTITY. 


When the fact of identity is a collateral 
i que, it may be pleaded and replied 
to ore tenus, and may be tried by the 
principal jury, or on a venire, return- 
able in/tanter, 2 uotis 


IDEOT. 


1. Anideot is one whoſe underſtanding 
is defective from Eis birth, 


2. A perſon born deaf and dumb is, 


prima facie, an ideot, ib. 
3. Ideots are not puniſhable by any cri- 
minal proſecution whatſoever, 7b, 


4. If an ideot commit a treſpaſs againſt 
the perſon or poſſeſſion of another, he 
may be compelled to make ſatisfaction 
in damages, 3 


IMPLIED MALI CE. 
See MurDErR, MansLAUGHTER. © 


Is when homicide happens in the ex- 
ecution of an unlawful action, prin- 
cipally intended for ſome other pur- 
pole, and not to do a perſonal injury 
to hum in particular who is ſlain, 189, 

190 


IMPOSTORS. 


 Impoſtors in religion, as falſely pre- 


tending to extraordinary commiſſions 
from God, and terrifying the people 
with falſe denunciations, are puniſh- 
able by the temporal judges with fine 
and impriſonment, &c. Fs 


INBICTMEN T. 


1. In what manner the words of the 
ſtatute of treaſons have been purſued 

in indictments, Page 86 
2. How an indictment againſt a popiſh 
prieſt muit be framed, 110 
3. In an indictment for not taking the 
oath, any miſrecital of the very words 

of the oath is erroncous, 137. ſ. 36 


4. In an indictment on 8. Eliz. c. 4. the 
priſoner ſhall have his clergy, unleſs 
laid clam et ſecrete, | 254. ſ. 3 


5. An indictment for forcible marriage 
ought to alledge that it was for lucre, 
311 

6. An indictment on a ſtatute need not 
ſnew that the defendant is within the 
benefit of an exception, 32 


7. An indictment is not vitiated by falſe 
Latin, unleſs it be unintelligible or 
nonſenſical, - 5 167 


8. A perſon may be indicted in one 
county for goods ſtolen in another, 
230 

9. Every indictment of larceny muſt 
have the word cepit as well as aſporta- 
dit, be 208 


INFANTS 
1. Under the age of diſcretion not to 
be puniſhed criminally, I 


2. How to be dealt with, if they can 
diſtinguiſh between good and evil, 


| 3. 1.8 
3. Are liable to make a civil ſatisfaction 
for treſpaſs, ibid. 


INN OF COURT. 


Burglary may be committed in a cham- 
ber in an inn of court—the reaſon of 
It, 289 


IN QUEST OF OFFICE. 


In what manner lunacy may be tried by 
an inqueſt of office, 3. . 4 


INSOLVENTS. 


By 


5 
— 
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INSOLVENTS. 


See BANKRUPTS. 


By 28. Geo. 2.c. 13. infolvent priſoners 
uilty of perjury, in delivering a 
{chedule of their effects in the man- 
ner the act deſcribes, ſhall ſuffer 
death without clergy, Page 521 


IRELAND. 


1. Ireland is not a foreign nation as to 
the bringing counterfeit money from 
it, 106. 1. 87 

2. How far a popiſh prieſt going to 

| Ireland, but driven again on the 
Eugliſb coaſt by a ſtorm, is guilty ot 
high treaſon, 110 


]JURORS. 
See PRESENTMENT. 


Whoever ſhall ſtrike a juror, &c. in 
court, ſhall loſe his hand, his goods, 
the profit of his lands, and ſuffer per- 
petual impriſonment, 145. f. 3 


. 


K. 


See TREASON, CONTEMPT, 


1. A miſtake to his prejudice may be 
aſſigned for, even where nothing elſe 
can, 38. ſ. 29 

2. The king's title to land muſt always 
appear upon record, 


K NITTING-FRAM ES. 
The offence of deſtroying knitting 


frames, 623 


Sp 8 
L AR CE N V. 


i. Larceny is either ſimple or mixed; 
ſimple larceny is either grand or pet- 
207» C, 33 


ly, 


42. 1, 45 


2. Simple grand larceny is the taking 
and carrying away of goods, neither 
from the perſon nor the houſe, above 
the value of 12d. Page 207 


3. Every indictment of larceny mult 
have the felonice cepit as well as aſpor- 
tavit, ; 208. f. 1 

4. As all felony includes treſpaſs, if the 
party be guilty of no treſpaſs in 
taking the goods, he cannot be guilty 
of telony in carrying them azvay, ib, 

5- One who finds goods, and converts 
them to his own uſe animo furaudi, is 
no felon, 208. ſ. 2 


6. One who has the a&ual paſſaſſion of 
goods by delivery, cannot be guilty of 
telony in embezzling them afterwards, 

ib. 

7. A reaſon given for this rule of law, 

208. ſ. 3 

8. But if thoſe who have the poye//ror 
of goods by delivery take away part 
thereof, with intent to ſteal it, it is 
larceny, 208. ſ. 4 

9. For the poſſeſſion of a part diſtinct 
from the whole was gained by wrong. 
and not delivered by the owner, 3. 

10. To conſtitute larceny, the property 
mult be taken from 7he prf/iicr of the 
owner, 209. 

11. Caſes in which the poſſeſſion remains 
with the owner, though he has parted 
with the property, 209 to 213 

12. By whom larceny may be commit- 
ted, 213 


13. What are ſuch goods, the ſtealing 


whereof may amount to felony, 2 14 


14. How far the goods taken ought to 
belong to another, 215 


15. Of what value the goods ſtolen 
muſt be, | 217 


16. Where the offence of larceny mas 
be tried, 217 


17. In what caſes ſimple grand larcc 
is excluded from clergy, 218, 


18. Of horſe-ſtealing, 220 
19. Of ſtealing ſheep, &c. 221 
20. Of larceny from tenter ground - 


3 
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rr. Of larceny from bleach grounds, 


Page 223 

22. Of larceny on navigable rivers, 225 
23. Of larceny from wrecxs, 227 
24. Laicenyof military and navalflores, 
228 

25. Larceny of letters, 229 
26. Larceny in a foreign county, 230 
27. Of petty larceny, 231 
28. Larceny from the perſon, 253 
RY Larceny from the houſe, 257 
30. Larceny from à church, 258 
2k. Larceny from a ſhop, 259 


32. Larceny from a dwelling-houſe, 263 


LET 1 K So 
See PosT-OFFICE. 


1. By 5. Geo. 3. c. 25. and 7. Geo. z. 
c. 50. ſervants of the poſt- office em- 
bezzling any letter, packet, or bag 
of letters, entruſted to his care, con- 
taining any ſecurity for the payment 
of monies, are guilty of felony with- 
out clergy, 334 


2. And whoſoever ſhall rob any mail of, 


or ſteal any letter, packet, or bag of 


letters, ſent or conveyed by the poſt- 
office, ſhall ſuffer death without cler- 
gy. 229. 251 
3. By . Geo. 1. c. 22. whoever ſhall 
ſend any anonymous or fi&:ticus let- 
ter, demanding money, veniſon, or 
other valuable thing, ſhall ſuffer death 
without clergy, 585 


4. By 2y. Geo. 2. c. 15. to ſend any 


uch letter threatening to kill or mur- 
der another, or to burn their hauſes, 
out-hauſes, barns, ſtacks of corn or 
grain, hay or ſtraw, though no mo- 
ney, &c. be demanced, hall ſuffer 
death without clergy, 586 


| 8. Conſtructions upon this ſtatute, 16. 


6. By 30. Geo. 2. c. 24. to ſend any 
ſuch letter, threatening to accuſe any 
perſon of any crime, puniſhable with 
death, or tranſportation, or pillory, 
or other infamous puniſhment, with a 
view to extort money, goods, &c, 


ſhall be pilloried, &c. or tran; ported, 
| Page 586 


LEWDNESS. 


All cen lewdneſs, grofsly ſcandalous, 
is indictable, as tending to ſubvert 
religion and morality, - 12 


"IE 2 


He who gives the lie to another in 
W:tminfter-Hall, ſitting the courts, 
ſhail be bound to his good behaviour, 

146. f. 9 


LODGER AND LODGINS GS. 
See LARCEN TY, Bu GLAR V. 


1. It was doubtful at common law, whe- 
ther robbing lodgings, fairy talen, 
of the furniture let with them, was 
felony, 212 


2. If the lodgings were taken with an 
ori_inal defign to ſteal the furniture, 
the taking was folonious, 16, 

3. By 3. & 4. Will. & Mary, c. g. if any 
perſon ſhall take away, with intent to 
ileal, any chattel or furniture which 
by contract ſhall be let to him with 
lodgings, he ſhall ſuffer as in felony, 


ib. 


4. A wife cannot be found guilty avi/ 5 


ber huſband on this ſtatute, 325 


5. Caſes determined by the twelve 
Judges on this ſtatute, 326 


6. The apartment of a lodger is his 
manſion- houſe, and may be ſo laid in 
burglary, provided the landlord does 
not ſleep under the ſame roof, 289, 

290 

7. If the landlord flecp under the ſame 

roof, and the lodger's apartment is 
divided from the reſt of the houſe, 
and has a ſeparate door, it may be 
laid as the manſion-houſe of the lod- 
por, 2. | 291, 292 


LONDON. 


The charters of the city, which requir? 
that the lord- mayor 1h.all be the prin- 
cipal in every judicial commiſſion, 
extend not to ſuch c;.uſes as are li- 

| miteqͥ 


mited by ſtatute to particular judges, 


LORD'S DAY. 


What perſons arc allowed to work on 
the Lord's Day, 13 to 19 


LOOMS. 


Deſtroying them, in certain branches of 
manufactures, made felony without 
clergy, 619 


LOTTERY ORDERS. 


By 25. Geo. 3. c. 57. the counterfeit- 
ing of lottery orders or tickets made 


felony without clergy, 539 


LOVE. 
duch as took upon them to do anything 
tending to provoke unlawful love, 
were puniſhable by the 1. Jac. 1. c. 12. 
for witcheraft but that act is re- 
pealed by 9. Geo. 2. c. 5. and pre- 
tenders to ſuch arts are puniſhable by 
one year's impriſonment, and ſtand- 
ing four times in the pillory, &c. 10 


res. 
Sce Ma DNUEN. 
i. Not puniſhable criminally, 2 


2. Lunacy only a partial derangement 
of mind, "3; 0} 2 


3- Vagrant and dangerous lunatics may 


be (ſecured by the juſtices of the place 


where they are found, 3: 4 
M. 
MACK RE U. 
May be ſold on Sunday, 13 


MAD AN. 
1. Madneſs is a total alienation of the 
mind, | 2. (N) 2 
2. Anciently, madmen were puniſhed 
for treaſons againſt the life of majeſ- 
. 2.2 


Page 391. . 11 
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3. At preſent, madmen are not puniſh. 
able by any criminal proſecution 
whatſoever, Page 2. 1.1 


4. If a priſoner become mad at any in- 
terval between commitment, arraign- 
ment, trial, conviction, judgment, or 
execution, all ſubſequent proceedings 
againſt him ſhall ſtop, + £43 


5. But the madneſs muſt be plain and 
unequivocal, not any idle frantic hu- 


mour, 2. (N) 2 
6. How the fact of madneſs ſhall be 
tried, 3. (N) 5 


7. By 17. Geo. 2. c. 5. vagrant mad- 
men, whoſe diſorder is dangerous, 
may be ſecured and confined by an 
order of juſtices, 2.4 


8. A madman may be compelled to make 
ſatisfaction by a civil action, 3. ſ. 5 


9. Madneſs induced by intoxication is 
no excuſe for the commuſſion of crimes, 


ibid. ſ. 6 


10. Whoever incites a madman to com- 
mit a crime 15 a principal offender, 
ibid. ſ. 7 

11. The concluſion that ſelf-murderers 
muſt be madmen is ill founded, 164. 


L4 
M A IM. 


1. Maim is an injury to the perſon of 
another, by which he is rendered leſs 
able to defend himſelf, or annoy his 
adverſary, 625. ſ. 1 


2. As weakening a man's hand or finger, 
ſtriking out his eye or foretooth, or 
caſtrating him, 625. ſ. 2 


3. But cutting off an ear, noſe, &c. are 
not maims, for it does not weaken, but 
only disfigures, ib, 


4. All maim is felony, 626. ſ. 3 
5. How caſtration and other maims were 
anciently puniſhed, ib. 


6. A man who maims himſelf, either 
to induce pity, by begging, or to 
avoid inliſting as a ſoldier, may be 
indicted and hned, 626 


7. By 37. Hen. 8. c. 6. to cut off an- 
other's car, otherwiſe than by law, 
chance medley, ſudden affray, or ad- 
; | venture, 


—— — 2 — 
n 
2 hrs 


A TABLE OF PRINCIPAL MATTERS. 


venture, forfeits treble damages, and 
10l. to the king, Page 626. ſ. 5 

8. By 22. & 23. Car. 2. c. 1. by lying in 
walt to cut off or diſable any limb 
or member of another, vt intent to 
maim or diefigure him, or to aid, &c. 
therein, is felony without 5 50 
625. 1.6 


9. Caſes determined by the twelve 
Judges on the above ſtatute, 627, 628 


MALICE. 
1. Arſon cannot be committed, unleſs 
the burning be malicious, 298 


2. But malice againſt one ſhall be con- 


ſtrued as malice toward all, ib, 


3. What ſhall be conſtrued malice ex- 
preſs and implied, 189 


MARRIAGE. 


Royal family, 139 


MANSLAUGHTER. 
1. Homicide withour malice is called 


manſlaughter, and ſometimes chance _ 


medl[ey, 181. c. 30 
2. It is that killing which happens ei- 
ther on a ſudden quarrel, or in the 
commiſſion of an wrlawfil act, with- 
out an intention of miſchief, 181.1. r 


3. Fr muft be done without premedita- 
tion, therefore there can be no ac- 
ccflaries before, 181. f. 2 


4. The ſpecial matter cannot be plead- 
ed, but muſt be given in evidence on 
the general iſſue, 181. ſ. 3 


5 To kill another who, claiming title 
to a houſe, attempts to enter it by 
force, or ſhoots at it, or who breaks a 
window to make an arreſt, or hedges, 
after being forbidden is manſlaugh- 
ter, 193. 1.23 


6. In ſelf defence, where the circum- 


ſtances would otherwiſe % the ho- 
micide, if the party kill the aſſailant 
without apparent neceſſity, it is man- 
ſlaughter, | 173 


7. If a huſband kill the man with whom 
he finds his wife committing adultery, 


it is only manſlaughter. 174 10 


8. If a workman fling down a piece of 
timber in play, or in the frequented 
ſtreets, and it happen to kill, it is 

manſlaugliter, Page 176, f. 4 


9. So if a parent or a maſter correct 3 
child or a ſervant in a barbarous or 
immoderate manner, or make uſe of 
an unuſual or improper inſtrument for 


the purpoſe, 176. ſ. 5 


10. Therefore if an officer of the im- 
preſs ſervice firing at a hoat 7 fle 
ual manner, happen to kill, at mf 
it is only manſlaughter, 176 noti; 


11. If death enſue by ſhooting at deer 
in a third perſon's park, or ſhootiag a 
gun, or throwing ſtones in a place of 
public reſort, or by doing any idle 
action likely to create bodily hurt, 
or playing with ſwords, or firing pi 
tols in a highway, &c. it is man- 


| ſlaughter, 177. (N) 3 
12. If he who draws upon another in 


| fudden quarrel make no pafs at him 


till his ſword be drawn, and then fight 
with him and kill him, he is guilty of 
manſlaughter only, 193. f. 28 


1 3. If two fall out, agree to fight, fetch 


weapons, and during the heat of blood 
one kill the other, it is manflaugh- 
ter, | 191. ſ. 29 


T4. Indulgencies are ſhewn to the frail- 


ties of human nature, 191. 1. 30 


15. But no infidelity, treſpaſs, words, 
geſtures, or provoking circumſtances, 


however malicicus or aggravated, 


will reduce the crime of murder to 
manſlaughter, 192. ſ. 33 


16. But upon fuch provocation, if it 


plainly appear that he meant only to 
chaſtiſe, and not to kill—or if he 
had reſtrained himſelf till the other 
was on his guard, and then in fighting 
kill, it is only manſtaughter, 192 


17. So alſo if one, ſeeing two fight, 
takes part with one of them, and kills 
the eee where a man finding a 
man in bed with his wife, or being 
actually truck by another, or pulled 
by the noſe, &c. immediately kills 
him, 192. ſ. 35, 36 


18. It 


18 


10 


5 


33. It has been held manſlaughter only 
to kill another in contending for the 
wall; orin defence of his perſon from 
an uilawful arreſt; or of his houſe 
from a forcible entry; or of the poſ- 
:Hon of a public room; or to revenge 

an injury done to a child; or in 
ducking another as a ficepocket ; or 
in defence of national character, &c. 
| Page 193 


19. If a third perſon happen to be kil- 
led by one engaged in a combat with 
another, it is manſlaughter only, 194. 


eer | 44,45 
ga 20. If a ſervant ſeeing his maſter en- 
of gaged, take his part, and kill the ad- 
dle veriary, it is manſlaughter only, 196. 
It, | ſ, 49> 50 
1 27. If an officer be killed in attempting 
__ to execute an walawwful writ, it is only 
3 manſlaughter, 199 
4 22. By 1. Jac. 1. c. 8. a certain ſpecies 
un of manſlaughter converted into mur- 
he der, 181 
0! 

28 MARINER, 

ch See PIRACY. 

2d- 


: | :. How wariners in the king's fleet are 
5 puniſhable for ſodomy, 11 


5 

2. How for profane curſing and ſwear- 

© ing, | 19 

: 3- Mariners burning any magazine of 

A powder, or any veſlel or boat, or the 
g tackle or furniture, ſhall ſuffer death, 


| 129 

4. By 39. Eliz. 

_ wandering againſt the injunctions of 
this act, ſhall ſuffer as felons without 
clergy, | 6 50 

5. By 17. Geo. 2. c. 5. perſons begging 
as mariners hall be deemed rogues 
and vagabonds, 65 1 


C. If any mariner, &c. ſhall wilfully 
deſtroy the ſhip, & c. &c. to which he 
belongs, he ſhall ſuffer death without 
clergy, 635, 636 


MARRIAGE. 


e. By 3. Hen. 7. c. 2. whoever ſhall take 
away and deſile, or marry, any woman 


c. 17. idle mariners, 
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having ſubſtance, for lucre thereof, 
againtt her will, and to her diſparage- 
ment, or abet the ſame, er receive 
the woman, ſhall be guilty of telony, 
Page 319 

2. By 39. Eliz. clergy is taken from 


principals and acceſſaries before, 310 


3. The ſeveraldeterminations made up- 
on theſe acts, 311, 312 


4. By 4. & 5. Phil. & Mary, c. 8. who- 
ever ſhall allure a girl under ſixteen, 
and unmarried, from her guardians, 
mall be fined and impriſoned to 
years, 313 

5. If the ſeducer deflower or marry her, 
he ſhall ſuffer five years impriſonment, 
and fine at diſcretion, "+7: Ba 

6. If any female above twelve years af 
age conſent to unlawful matrimony, 
ſhe ſhall forfeit all her lands to the 
next of kin, &c. 315 

7. Determinations upon this ſtatute, 

316, 347 

8. By 26, Geo. 2. c. 33. to ſolemnize 
matrimonyꝰ in any other place than 
where banns have been uſually pub- 
liſhed, unleſs by ſpecial licence, and 
except the parties are Jews or Qua- 

ers, &c. is felony, and tranſportation 
14 years, 319 

9. To counterfeit, alter, or deſtroy, any 

marriage regiſter, is death without 
clergy, 549 
MASTER. 


1. A maſter is not juſtified in beating 
his ſervant in a cruel or barbarous 
manner, or with an improper inſtru- 
ment, 176 


2. A miſtreſs is included under tlie 
word © maſter,” in 25. Edw. 3. re- 
ſpecting petty treaſon, 203 


MASS. 


In what caſes Roman Catholics are al- 
lowed to hold mals in England, G0, O1 


MILLS. 


I, By g. Geo. 3. c. 29. maliciouſly to 
burn or deſtroy any mill 1s feloay 
without clergy, 616 

2. Riotouily 
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2. Riotouſly and tumultuouſly to demo- 


iſh or begin to demoliſh any mill, or 
the works thereto belonging, is fe- 
lony without clergy, Page 593 


MINES. 


7. To ſteal property from mines not 
larceny by the common law, becauſe 
of its adherence to the freehold, 214 


2. All mines of gold and ſilver belong 
to the king, 117 


3. By 25. Geo. 2. c. 10. to break into 
any black lead mine, or into any pit 
or ſhaft, or unlawſully to take away 
any lead from a mine, withoat for- 
cibly entering it, is whipping, &c. 
or tranſportation, 3538 


4. By 13. Geo. 2. c. 21. to damage or 


deſtroy mine engines, is tranſporta- 
tion for ſgven years, 617 


MISPRISIO XN, 
See TritrTBOTE. 


v. Miſpriſion ſignifies all ſuch high of- 
fences as are nearly bordering upon 
capital, 143. C. 20 


2. A miſpriſion is contained in every 
treaſon or felony, 143 


3. The king may proceed for the miſ- 
priſion only, ibid. 
4. Miſpriſion is either negative or = 
fitive, ibid. 


F.. Miſpriſion of treaſon conſiſts in the 


bare knowledge or concealment of 
high treaſon, 143. 1.2 


6. What ſpecies of aſſent will convert 


miſpriſion into high treaſon, ſ. 3, 4, 5 


7. A perſon who is only told that there 
will be a rebellious riſing, without he 
knows of the circumſtances, is not 


bound to make diſcovery of ſuch in- 


| formation, 144. ſ. 6 
L. By 13. Eliz. c. 2. to forge foreign 
coin not current, or to aid therein, 
is mi{priſion of treaſon, 144.1. 7 


9. Thoſe who barely utter falſe money 
knowingly, were only guilty of 4 
mi/Þri/ion at eommon law, (See Coin 3 
| 99.1. 56 


10. Cauſing an abortion is only a high 
miſpriſion, Page 188. fl 16 


MULTIPLICATION 


Of gold and ſilver, or practiſing to 


find out the philoſopher's ſtone, wa; 
formerly felony, 123. f. 13 
MURDER. 
1. Felonious homicide avith malice, i; 
either MURDER, or petty treaion. 
"SW 184. c. 31 
2. Murder anciently ſignified the ri vt. 
killing of a man, 5 
3. The open <vilf ul killing was calle] 
voluntary homicide, | 10%. 
4. The law concerning Engleſchire, ſ. 1 
EP © - 
5. How a pardon of murder mutt be 
worded, 12 


6. By 23. Hen. 8. c. 1. all wilful mur— 
der cf malice prepenſe excluded from 
the benefit of clergy, ibid. 

7. MuRDER is the a, killing of 
another through malice aforethought, 

184. 1. 3 

8. Whenever death is cauſed by an act 
done with a murderous intent, it makes 
the offender a murderer, 16; 


9. Whenever a perſon who kills another 
acts upon malice, however coloured 
by the appearance of neceſſity, it is 
murder, 168. f. 2 

10 Whether facts amounting to jullih- 
able homicide may be ſpecially plead- 

ed to an indictment of appeal of mur- 
der, 168. f. 2 


11. How far the judge who paſſes ſen- 
tence mutt have juriſdiction over the 
offence, and in what manner the of- 
ficer muſt purſue the judgment, in ex- 
ecuting a convict, to avoid the guilt 
of murder; | a 109 

12. It is juſtifiab'e to kill a man who is 
attempting to murder, 174 

13. If a parent or maſter deſtroy the 
exiſtence of a child or ſervant by un- 
merciful and barbarous correction, or 
by uſing an inſtrument improper and 
likely to occaſion death—it is mur- 
der, 176. f. 

14. Homi- 


SY "= YÞ as Fy * 


an uilawfut and malicious att is mur- 
der, Page 178. 1. 10. 


1. Accidentally to kill a man by ſhoot- 
ing at poultry wth iutent to fleal them 
15 murder, 1. 


16. It is murder to kill, by going de- 
liberately with a horſe uſed to ſtrike, 
or by diſcharging a gun among a con- 
courſe of people; or by throwing a 
ſtone or a piece of timber from a houſe 
into a frequented ſtreet, &c. 178.1. 12 


17. If a man ſtrike another upon malice 
prepenſe, and then fly to the wall and 
there kill him; yet he is guilty of 
murder, 179. 1. 17 

18. By 1. Jac. 1. c. 8. where any per- 
ſon ſhall ſtab another, that hath not 
then any weapon dragon, or that hath 
not then firff firicken, and the perſon 
ſtabbed ſhall die thereof within ſix 
months, the perſon ſtabbing ſhall loſe 
the benefit of clergy, though no ma- 
lice aforethought be proved, 181.189 


19. The ſeveral conſtructions Which have 
been made upon this act, 132 


20. Homicide may be committed not 


only by thoſe means which are directly 


mortal, but alſo by ſuch as only proba- 
bly and eventually will occaſion death, 
185. f. 4 


21. As expoſing a ſick man to the in- 
clemency of winter; or a child to 
the ravages of a bird of prey; or an 
innocent man to the falſe accuſations 
of another, on which he 15 condemned 
and executed ; or to incite a madman 
either to deſtroy his own life or that 
of another ; or to lay poiſon for one 
man and it is taken by another; or 


to place a priſoner in a room with 


another who has an infectious diſeaſe ; 
or to deſtroy the conſtitution by de- 
nying a priſoner the decencies of na- 
ture, &c. &c. and perhaps by ſuffer- 
ing a miſchieyous animal to roam 
abroad, 185. ſ. 5, 6, 7, 8, & (N) 10 


22. But no perſon, by any act, ſhall be 


ſaid to kill another, unleſs he die 
within a year and a day, 185. f. 9 


23. Homicide done in the execution of 
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23. How the year and day ſhall be com. 
puted, Page 186 


24. If the perſon die within the year 
and day, it ſhall be no excuſe that he 
might have recovered if ke had been 
taken proper care of, 186. . 16 


25. Where the wound and death are 
both out of the kingdom, or the one 
in the kingdom and the other abroad, 
it could not be tried by the common 
law; but this is remedied by 2. Geo. 
2. C 187 


26. Death in EFxglaud of a wound given 


abroad, may be examined by the 
conſtable and marſhal, and by 33. 
Hen. 8. c. 23. if examined by the 
privy council, the principals may be 
tricd in any county by commiſſioners, 

186. f. 11 


27. A murder at fea anciently cogniza- 
ble by the civil law, 187. f. 18 


28. Now by 27. Hen. 8. c. 4. & c. 18. 
it may be tried before the King's 
commiſſioners, according to the com- 
mon law, 187 


29. How the killing of one who dies at 
land of a wound received at ſea ſhal 
be tried, ibid. 

30. By 2. & 3. Fdw. 6. c. 24. where the 
wound is given in one county and the 
death happens in another, it is trialdie 
where the death happens, ibid, 


31. By 26. Hen. 8. c. 6. a murder in 


Wales may be tried in thg next Ea- 
glich county, 188. f. 14 


32. The malicious killing of any per- 
ſon, whatſoever nation or religion he 
be of, or of whatſoever crime attain- 
ted, is murder, 188. f. 15 


33. Cauſing an abortion was anciently 
held to be murder, 188. 1. 16 
34. At this day it is only a great miſ- 
priſion, &c. &c, \ ibid. 
5. But where one counſels a woman | 
to kill her anborn child, and ſhe does 

it accordingly when it is born, he is 
an acceſlary to murder, 188. f. 17 


36. And by 21. Jac. 1. c. 27. to con- 
ceal the birth of a dead baſtard child 
: - 
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ſhall be evidence of having murdered 
it, | Plage 188.1. 17 
37. Any formed deſign of doing miſ- 
chief may be called malice, 189 
38. Where two perſons meet on a pre- 
cedent quarrel, in cool blood, and 
ſight, and one of them is killed, 
this is murder, | 189. f. 21 
39. And in duelling, wherever the cir- 
cumſtances afford the preſumption 
that the blood was coo! at the mo- 
ment of the homicide, it 1s murder, 
198. 1.233; 23 


42. No pretence under which malice 
may be covered ſhall elude the juſtice 
of che law, 190. ſ. 24, 25 


41. If a man aſſault another with malice, 
and then fly, but on being followed 
kill his antagoniſt, it is murder, 190. 

ſ. 26 

42. To reſent provocation in a manner 
manifeſtly endangerin g lite, is murder 
if death enſues, 191. ſ. 27 


43. In duelling, not only principals but 
ſeconds alſo are guilty of murder, if 
the fight prove fatal, 191, 192 

44. No words, geſtures, &c. will excuſe 
from the guilt of murder, 192. f. 33 


45. Death occaſioned hy beating another 
deliberately and vindictively is mur- 
der, although death was nut intended, 

193. f. 38, 39 

46. Wherever a man happens to kill 
another in the execution of a delibe- 
Tate purpoſe to commit a felony, he 
is guilty of murder, 194 


7. So alſo it is murder where not only 
the act of felony immediately cauſes 
the death, but where it occaſionally 
cauſes ſuch a misfortune, 195. f. 45 


48. To kill a magiſtrate, &c, who in- 
terpoſes in a quarrel in order to ſup- 
preis it, is murder, 195, 196 


49. Where divers perſons reſolve gene- 
rally to reſiſt all oppoſers in the com- 
miſſion of any breach of the peace, 
and to execute it in ſuch a manner 
as naturally tends to raiſe tumults 
and affrays, and in ſo doing happen 


to kill a man, they are all guilty of 
murder, Page 196 
50. But the fat muſt appear to have 
been committed ſtrictly in proſecution 
of the purpoſe for which the party 
were aſſembled, ibid, 


51: How far a perſon may alleviate mur- 
der by interpoſing to releaſe another | 
from un:iawful confinement, 197 


52. To kill a ſheriff or any of his of. 
ficers in the /azyfrr/ execution of civil 
proceſs is murder, although the pro- 
ceſs be erroneous, 199 


53. How far homicide in an attempt to 
uſurp unlawful authority, ſha!l be 
conſtrued murder, 209 


54. Death occaſioned by an idle wan. 
ton action, likely to endanger life, 
15 murder, ibid. 

55. A phyſician or ſurgeon, whoſe ig- 
norant adminiſtration of medicine 
may have occaſioned the death of the 
patient, is not thereby guilty of mur- 
der; though anciently held otherwite, 

201 


r K. 

By 12. Geo. 3. c. 20. ſtanding mute 
in felony or piracy, either on an in- 
dictment or appeal, amounts to con- 
viction, 281 


— 


N. 
NAVIGABLE RIVERS. 
1. Larceny on navigable rivers exclude. 

_ clergy, 225 


2. Deſtroying locks on navigable ri- 
Vers, 603 


* — 


O. 


S. 


1. At what time and in what manner 
members of corporations muſt take 


the oaths to government, 24 to — 
| 2. by 
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2, By g. Eliz. c. 1. clergymen and recu- 
ſants refuſing a ſecond tender of the 
oaths, arc guilty of high treaſon, 

| Page 110. 1. 104 


3. By r. Eliz. c. 1. 5. Eliz. c. 1. 3.Jac. 
1. 56. 1. Will. and 
Mary, c. 8. and 7. Will. 3. c. 24. 
all eceleſiaſtical perſons, temporal ot- 
ſicers, and certain other perſons in 
any public employ, ſhall take the 
oaths or be liable to the penalties of 
proamuntre, 135 to 139 


4. Several determinations upon the a- 
bove ſtatutes, 76, 


s By the common law, all laymen 
above the age of twelve years ate 
bound to take the oaths of allegiance, 


154 


6. By 1. Will. and Mary, c. 8. the 
penalty of 40s. or three months 1m- 
priſonment, is infiited on thoſe who 
{hall refuſe a tender of the oaths, and 
if they refuſe at tiie end or the three 
months, a further penalty, &c. 155, 

156 

7. By 1. Geo. 1. c. 13. all officers civil 
or military, or in the ſervice of the 
royal family, all eccleſiaſtics, mem- 
bers of colleges, of 18 years of 
age—and all ſchoolmaſters, preach- 

ers, high conſtables, and lawyers, 
ſhall, within three months after ad- 
mittance, &c. take the oaths of alle- 
giance, ſupremacy, and abjuration, 
or be diſabled in law, & c. and ſorfeit 
500l. 187 


© How the members of the univerh- 
ties ſhall take the ' oaths, and wliat 
puniſhment they ſhall ſuffer, 157. 
1.9 

9. The oaths which the law requires to 


be taken previous to being naturaliz- 
ed, &c. | 159 notts 


10. By 1. Will. 3. c. 18. and 8. Geo. 1. 
c. 6. the form of the Quakers pro- 
feſſion and affirmation preſcribed, 159 


VoI. I. 
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ODIO ET ATIA. 


A man committed for homicide might, 
anciently, ſue out de odro et ara, 
Page 180 


F. 
PAL LIS APE s, 


See FENCEs. 


i. By 4. Geo. 2. c. 32. whoever ſhail 
break, with intent to fteal, any iron 
palliſade, or other iron, fixed to any 
dwelling, or to any out-houſe, uſed 
with ſuch dwelling, or to any 
orchard or yard, &c. or ſhall aid or 
aſſiſt in ſo doing, ſhall be guilty of 
fejony, 301 


2. Caſes on this ſtatute, 302 


ISS. 


1. By 31. Geo. 3. c. 32. the penalties 
to which popiſh recuſants are expoſ- 
ed may be avoided, 47 


. By 3. Jac. 1. c. 5. popiſh recuſants 
convict are di/abled in law as perſons 
excommunicated, except the action 
concern ſome hereditament not ſeized 
by the king, 50 


dd 


3. How a defendant ſhall take advan- 
tage of an action by ſuch diſabled 
papiſt, 50. f. 2 to 7 

4. By 1. Will. and Mary, c. 26. and 

12. Ann. c. 2. papiſts are diſabled to 

Ppieſent to a church, 51. ſ. 7. and 

P- 70 

5. But he continues patron to all other 

purpoſes than that of preſentation, 
71. ſ. 10 

6. By 3. Jac. 1. c. 5. papiſts are di/abled 
from bearing any public charges or 
oftice in the ſtate, 51 


7. Obſervations upon this clauſe 52 


8. But 3. Jac. t. c. 5. a female papiſt is 
diſable- from claiming any part of a 


1 huſbang'”s 


IE * 
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huſband's perſonal eſtate, or any eſtate 
by way of courteſy or dower, 
Page 53.1. 10, 11 


9. By 35. Eliz. c. 2. papiſts are re- 


trained from going above five nules 


- from home, without licence, 54 
10. Who ſhall grant, and how ſuch li- 
cence ſhall be pleaded, ib. 


11. By what computation the diſtanc 
ſhall be reckoned, _ ib. 


1 3. Jac. 1. c. 5: and zo. Car. 2. 
c. 5. papiſts are refrained irom ap- 
pearing at court, 54 

13. By 3. Jac. 1. c. 5. papiſts are re- 

trained from keeping arms, and from 

Coming within ten miles of Loudon, 

| 55 

14. By 3. Jac. 1. c. 5. feme covert pa- 
piſt, whoie hutband 15 not convicted 
of recuſancy, who ſhall not conform 
within one year, thall torteittwo parts 
of her jointure, 50 


15. By 3. Jac. 1. c. 5. a popiſt who has 
conformed, who ſhall not receive the 
ſacrament within one year, ſhall for- 
teit 201. for the firſt, 401. for the ſe- 
cond, and Col. for every other year, 

57 


16. By 3. Jac." 1. c. 5. every papiſt 


who ſhail marry otherwiſe than ac- 
cording io the church ſhall forteit 
1001. 57 
17. By 3. Jac. 1. c. 5. every papiſt 
who ſhall. not baptize his child by 
a lawful miniſter tall ſorfeit 1001, 

| : ib. 


18. By 3. Jac. 1.c. 5. every papiſt, 
not excommunicated, who ſhall bury 
other than in a church or church- 


yard, ſhall forfeit 20], | ib. 


19. By 3. Jac. 1. c. 5. magiſtrates may 
ſearch the houſes of papiits for popiſli 
relicks and deface them, 57. f. 24 

20. By 7. Jac. 1. c. 6. a feme covert 
papiſt Who ſtall not conform within 
three months after conviction, ſnall be 
committed unleſs her huſband pay 
101. a month, &. ib, 


21. In what caſes the huſband of 3 
teme covert papiſt is not only Jiable 
to the forfeiture, but utt2;1y diſabled, 

| Poge 58 

22. By 23. Eliz, c. 1. whoever ſhall 
perform %s ſhall forfeit 200 
marks, and whoever ſhall hear maſs 
100 marks, or ſuffer impriſonment, 

: th, 

23. By 11. & 12. Will. 3. c. 14. who- 
ever ſhall apprehend a popith prieſt 
for ſaying mais ſhall receive fool. 
and the prieſt ſhall ſuffer perpetual 
impriſonment, 6o 

24. But by 18. Geo, 3. and 31. Geo.z, 
this penalty 1s revealed, provided the 
prieit has complied with the injunc- 
tions of this act, ib. 

25. By 30. Car. 2. c. 1. thoſe who re- 
ſuite to make a declaration againſt 
popery, are reſtrained from ſitting in 
parliament, and from holding a place 
at court, 64. 

26. By 1. Will. & Mary, c. 9. thoſe 
who refuſe the declaration are re- 
itrained from living within ten mile: 
of Lenden, from keeping arms, and 
from preſenting to a church, 65 

27. By 1. Jac. 1. c. 4. Whoe ver ſhall ſend 
another abroad for the purpoſe of 
receiving a popiſh education, ſha! 
be diſabled in law and forteit 100l. 

8 67 

28. By 3. Jac. 1. c. 5. whoever ſhall 
ſend a child abroad to prevent their 
good education in England, without 
licence, ſhall forfeit 100l. and ſuck 
child ſhall be diſabled to take, &c. 

| 10. 

29. By 3. Car. 1. c. 2. to enter into 
any popiſh ſeminary abroad, or to 
cauſe another ſo to do, diſables the 
offender in law, and incurs the for- 
feiture of his eltaies during lite, 68 

30. By 11. & 12. Will, 2. c. 4. a ſevere 
punihment is inflicted on profeſled 
papiſts, unleſs by 18. Geo. 3. c. £0. & 
31. Geo. 3. c. 32. they have com- 
plied with the injun tion ef the laſt 
mentioned act, 69 


31. By 
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31. By 3. Jac. 1. c. 5. and 1. Will. & 
Mary, c. 26. profeſſed papiſts are re- 
ſtrained from preſenting to a church, 

5 Page 70 

32. By 11. Geo. 3. c. 7. every grant by 
them of any eccleſiaſtical benefice 15 
void unleis made to a proteſtant pur- 


chaſer, Fi 74 
33. Expoſition made on the above ſta- 
tute, 3. Jac. 1. c. 3. 71 


34. By 11 and 12. Will. 3. c. 4. popiſn 
ſchoolmaſters are to be perpetually 
impriſoned, except they conform to 


the 18. Geo. 3. c. 60. 46. 


35. By 1. and 12. Will. 3. c. 4. the 
chancellor may make ſuch order as 
he thinks agreeable to the act up- 
on any popiſh parent who ſhall 
compel a proteſtant child to change 
his religion, or who ſhall not allow 
ſuch child a ſufficient maintenance, 

ib, 

36. By 23. Eliz. c. 1. and 3.Jac. 1. c. 4. 
to become perverted, or to pervert 
others to the ſee of Roe, is liigh trea- 
ſon, 108, 109 


37. By 27. Eliz. c. 2. to become ordatu- 


e by popiſh authority, is high trea- 


PARDON. 


1. The judges will, in prudence, reſpite 
the execution of an infant in order 
to procure a pardon, 3.48 


2. A king out of poſſeſſion cannot grant 
a pardon, 88. 1. 13 
3. In what caſe a forfeiture is not with- 
in a general pardon, 37. 3 
4. A pardon of felony diſcharges an in- 
dictment of high treaſon, if it want 
the word proditoriè, i 


5. The forfeiture of perſonalty for 
ſuicide, is ſaved by a pardon of the 
offence before inquiſition found, 166. 

ſ. 10 

6. A defendant where homicide is 
found either excu;able or juſtifiable, 
mall be diſmiſſed without af hen 

180 


7. A pardon of felony extends not to 
piracy, Page 271, 1. 13 


FAL ACE. 


In what caſes contempts againſt the 
king's palaces are puniſhable, 145 


m4 


2. How far popiſh recuſants are reſtrain- 
ed from coming within the king's 
Palaces, 54 
| PARKS. 

1. By 21. Edw. 1. c. 2. and 3: and 
4. Will. and Mary, c. 10. treſpaſſers 
in parks, re//*ing the keepers, may 
be flain by the keepers with impuni- 
ty, | | 171 

2. How far the power of a park-keeper 
will juſtify the treſpaſs of a ſtranger, 


in homicide, on the grounds of a third 
perſon, 177 


3. By 9. Geo: 1. c. 22. to appear 
armed and diſguifed in any deer- 
park, &c. is felony without clergy, 


: 598 

4. To hunt or wound any fallow deer 
in any incloſed deer- park, whether 
armed and diſguiſed or not, is felony 
without clergy, 371 


5. By 16: Geo. 3. c. 30. to enter any 
deer-park, and hunt, kill, or wound 
any fallow deer, is tranſportation, 

372 

6. Thi: ſtatute 7s / to have virtually 
repealed the puniſhment inflicted by 
9. Geo. 1. c. 22. 382. ſ. 29 

7. By 6. Geo. 1. c. 16. whoever ſhall 
deſtroy the fences of parks thall be 
committed for three months, Cc. &c. 

600 


3. By 16. Geo. 3. c. 30. whoever ſhall 
deſtroy the fences of deer parks, ſhall 
for the ſecond offence be tranſported, 

- 600 

. By 6. Geo. 3. c. 48. to deſtroy timber 

in the king's parks, foreſts, or chaſes, 
3s tranſportation for the third offence, 

| 345 

10. By 9. Geo. 3. c. 41. to deſtroy any 
underwoods, &c. in the king's parks 

222 | or 


A TABLE OF PRINCIPAL MATTERS. 


or foreſts, &c. is puniſhable by fine 
and impriſonment, &c. Page 001 


11. By 5. Geo. 3. c. 14. to enter into 
any. incloſed parks, in or through 
which there is 2 river, ſtream, or 
pond, &. and ſteal fiſh, or to aid in 
ſo doing, or to buy or receive tuch 
ſtolen fiſh, is tranſportation for ſeven 
years, 384 


PARSNTYFS. 


By 13. Geo. 3. c. 32. to ſteal partnips 
growing, incurs a forfeiture of 105. 
& C. &c. 354 


PEACOCK. 
In what caſe it is felony to ſteal one, 


Any -« 
«iy 


PEERS. 


It is a contempt for a peer not to come 
to parliament on the day of ſummous; 
or to depart from it without licence, 


149 
PENSION. 


To receive a penſion from a foreign 
prince Without the King's permimon, 
is highly criminal, 149 


PERMITS. 


The offence of granting them fraudu- 
icntly, 504 


PER SONAT ING. 


i» By 4: and 5. Will, and Mary, 
c. 4. whoever thall perſonate another 
before commiſſioners authoriſed to 
take bail, ſo as the perſonated may 
become liable, ſhall be guilty of fe- 
tony, 393 

We. t. c. 22. 9. Geo. i. 
12. 31. Geo. 2. c. 22, and 
4. Geo. 3. c. 25. Waoever ſhall 
perſonate a proprietor of any of the 
public ſtocks or funds, thereby en- 
deavouring to receive any dividend, 
or annuity, of ſuch proprietor, as 
if he were the true proprietor, or 
who ſhail aſſiſt or aid therein, ſhall 


ſuffer death without benefit of cleroy, 
Page 533. 047 

3. Upon theſe ſtatutes it was reſolved, 
that the ſingle act of obtaining a divi- 
dend warrant, in the name of a pro- 
prietor, without accompanying the 
act with any attempt to receive the 
mon.y. on the warrant on it, al- 
thongh ſeveral hovrs intervened be. 
tween the time of obtaining the 
warrant and the apprehending of the 
offender, is © endeavouring to re- 
ceive,” &c, within the words of the 
act, 534 


4. By zt. Geo. 2. c. 10. whoever ſhal) 
perſonate the name or character of 
any ſeaman, or other perſon intitled 
to wages, ot other monies for ſervices 
on board any of the king's ſhips, or 
the executor, adminiſtrator, wife, re- 
lation, ot crevitor of ſuch perſon, in 
order to receive the monies ſo due to 
him, Hall jufter death without clergy, 


047 


PETITIONING. 


Undeavouring to frighten the king in- 
to a change of: meaſures, by tumul- 
taous petitioning, is a high contempt 
again! his perſon and government, 


15 1. f. 3 


PETIT TREASON: 


What ſhall be conſidered petit treaſon 
at common law, 203 to 203 


PIIILOSOPHER's STONE. 


All perſons at liberty to exerciſe their 
endeavours to make it, 123 


PIDGEONS. 


In what cafes it is felony to ſteal them, 
215 


PIRACY. 
The right of the king to puniſh it ; and 


how it was puniſhable at common 
law, and by ftatute, 267 to 285 


PLAGUE. 
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PLAGUE, 
The offence of ſpreading it, Page 569 


PLANTS. 


1. By 6. Geo. 3. c. 36. to deſtroy 7» tbe 


aight-lime, any root, ſhrub, Or plant, 
of the value of 58. in any incloſed 
ground, or to aid, &c. is tranſporta- 
tion for ſeven years, 351 


2. By 6. Geo. 3. c. 48. to deſtroy any 


plant, &c. in any cultivated lands is 
408. for the firſt offence, 51. for the 
ſecond, and tranſportation for the 


third, = 2 


PLAYS and PLAYHOUSES. 


. 1. By 3. Car. 1. c. 1. there ſhall be no 


interludes or common plays uſed by 
any perſons in their own pariſhes on 
the Lord's day, ; 13 


2, By 3. Jac. 1. c. 21. whoever ſhall 
uſe the name of the Trinity in any 
play or interlude, profanely or jeſting- 
ly, ſhall forteic 101, 21 


A. 
See Mug DER. 


1. All pleas in diſability ought to be 
pleaded betore imparlance, and con- 
clude with a demand, if the plaintiff 
ſhall be anſwered, 50. f. 2 

2. A plea on 3. Jac. 1. c. 5. agaiuſt a re- 
cuſaut convict, ought to ſhew where 
the plaintiff was convicted, the re- 
cord of which maſt be produced, 59. 

$2 

3. How ſuch a plea ſhall be pleaded, 
if the plaintiff conform, 5 1. . 4, 5, 6 


4. In pleading a matter grounded on 
a a ſtatute, it muſt be ſtrictly purſued, 


* 


2 OST- OFFICE. 


1. By 5. Geo. 3. c. 25. and 7. Geo. 3. 
c. 50. if any officer, ſervant, poſt- 
boy, or rider, employed by the polt- 


office, ſhall ſecrete or deſtroy any let- 


ter, packet, or bag of letters, which 
he may be intruſted with, containing 
any ſecurity for money, or ſhall ſteal 
ſuch ſecurity out of any letter, he 
mall ſuffer death without clergy, 


Page 334 


If tne indictment charge the offender 


as acting in one department of the 
office, and the verdict find him guilty 
ag a ſervant in another department, 
not connected with that charged in 
the indictment, it is good in arreſt of 
judgment, 356 


By 5. Geo. 3. c. 25. and 7. Geo. 3. 


c. 50. whoever ſhall rob any mail in 
which letters are ſent by the poll- 
office of any letter, packet, or bag, or 
Mall ſteal any letter, bag, or packet, 
from any ſuch mail, or trom the poſt- 
office, or from any of the receiving 
houſes, ſhall ſuffer death without cler- 


BY» | 251 
POT AFOES 


By 13. Geo. 3. c. 32. to ſteal po- 


tatoes growing in any garden or 
grounds incurs a penalty of 10s. &c. 


| 354 
POWDIKE, 


By 22. Hen. 8.c. 11. cutters of powdite 


in the county of Norfolk ſhall be pu- 
niſhed as felons, 595 


PREMUNIRE. 


The ſeveral offences enumerated on 


which the Legiſlature has inilicted 

the puniſhment of pramunire, 130 
o 143 

PRIVY COUNCIL. 
See Con TEM TTS. No. 30. 


1. An inſurrection for the purpoſe of 


laying violent hands on a privy coun- 
cillor, is /aid to be high treaſon, 90. 
ſ. 25 


2. By 3. Hen. 7. c. 14. conſpiracy by 


the king's ſubordinate ſervants to 


Z 2 3 murder 


rr 


A TABLE OF PRINCIPAL MATTERS, 


murder a privy councilior is felony, 
Page 127 

3. By 9. Ann. c. 16. to attempt to kill, 
or wound, a privy Counc: or in his 
duty, is felony without clergy, 127 


4. Homicide beyond ſea, being exa- 
mined by the privy council, mzy be 


tricd in any EE by arg | 


186. 87 


PRIVATELY STEALING 
By 8. Eliz. c. 4. whoever ſhall ſteal 


from the perlon of another any 
goods privily without his knowledge, 
mall not be admitted to clergy, 254 

to 257 


PROTESTANT SUCCESSION. 


Oirences againſt the proteſtant ſucceſiion 
deſcribed, 110, 111 


P URVEY ORS. 


The hifory of Purveyance and pre- 


emptior 5 | 657 


Q. 


QUARANTINE. 
The offence of neglecting to perform 
quarantine . 571 10 585 


QUEEN. 


I. A queen repnant is within the mean- 
ing of the words “ our lord the 


ce king,” in the ſtatute of treaſons, 
89. i. 20 

2. A queen dowager | is nat within the 
ſtatute, | | 89. . 22 


Js A queen divorced & winculo matri- 


: uni is not within the . 99 


99 


R. 


RAPE. 
1. Is the carnal knowledge of a woman 


by torce, | Page 307 | 


2. Nothir g leſs than actual penetration 
- and emiſſion can amount to a rape; 
but emiſkon ! is prima facie evidence of 
penetration, 307. 1.1 


2 It is no excuſe that the woman at lat 
i yielded, or conſented after the fat; 
Or was 4 Common ſtrumpet; or con- 


ceived from the fact, | 307. . 2 


4. But if ſhe make no complaint at the 


lime, it is a ſtrong ground for preſum- 
ing couſent, | 307. f. 3 


5. By 18. Eliz. c. 7. whoever ſhall car. 
| nally know a woman child under ten 
years of age, ſhall ſuffer as a felon 


without clergy, 307. ſ. 4 


6. Whether with or without conſent in 
this caſe, is not material; but pene- 
tration myſt be proved, 308. f. 5 


All aiders and affifters, pre/cut, whe- 
ther male or female, are principals, 


308. ſ. 6 
8. How this offence was formerly pu- 
i 308. 1,7 


9. By 8. Eliz. c. 7. this offence is ex- 
© cluded from the benefit of clergy, 16, 


OR D. 


The offence of embezzling, defacing, 
or ' altering any record, 389 


rens. 


I, The ofence created 2 the riot act 
deſcribed, 15 | 590 


2. The offence of BLACK MAIL, and 
- how puniſhed, - | n+ GE 


3. Offences by Moss TROOPERS, how 
puniſhed, ib. 
4. Clergy taken from ſelonious rioters 
in Cambe:land and Norhunberlene, 
596 

ROB- 


i 


8 


ROBBER TY. 


r. Robbery is a felonious and violent tak- 
ing away from the perſon of another, 


goods or money to any value, putting 


Page 233 


him in fear, 
2. Property obtained in conſequence cf 
an oath extorted by fear is a ſuſtcient 
zaking to ſatisfy the word cepit, id. 
. Robbery once compleated cannot be 
purged by ate- delivery of the property 

taken: the reaſon of this rule of law, 
$43.44 1 


Ca 


4. An attack in order to rob, is only a 


miſdemeanour at common law, 234. 
. 2 


But by 7. Geo. 2. c. 22. an aſſault 
with intent to rob is made fingle fe- 
lony, 1234. 63 

6. By 23. Geo. 3. c. 88. any perſon ap- 

prehended with /plements of robbery, 
with intention to commit the offence, 
ſhall be deemed a rogue and vaga- 
bond, | 234. f. 4 
7. IF one of à gang only take the mo- 
ney, yet his confederates ave all equally 
guilty, 234. ſ. 5 
8. Confederates in robbery may be guil- 


in 


ty, although they are not preſent when 


the propeity is taken, 235 $0 


9. Taking any thing from the care and 
protection of another openly and be- 
fore his face, ſhall be conftdered as a 


taking from his perſon, ib, 


10. This rule illuſtrated, | ib, 


11. The fear muſt be excited before 
the property is taken, or the taking 
will amount to larceny only, 235. 

| 1. 7 

12. An actual aſſault with a weapon, is 
not neceffary in order to excite the 
ſort of fear that will conſtitute rob- 

\ bery, 4135. . 8 
3. Nor need the fact of actual fear be 

z either laid in the indictment or prov- 
ed upon the trial, 235.1.9 

14. It is ſufficient if the offence be 
charged to be done v:o/enter et contra 
doluntatem, 16. 


| 
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15. Proof of ſach circumſtances as ars 
/1&ely to inJuce a man to part with 
money for the ſafety of his perſon, ot 

. prefervation of his character, is ſuffici- 


ent, | Page 230 
16. What acts will amount to /mplicd 
fear, ib. 
17. Dire if it be robbery to force ano- 
ther to part with his gonds at a fair 
price, 236. f. 14 


18. The claim of property in the thing 
taken will not excuſe from the guild 
of robbery, 235. 1.15 


19. Robbery ſhall have judgment of 
death, how ſmall ſoever the value of 
tne thing taken may be; but other 
larcenies mult be above tWelve pence, 

237 

20. Robbery, unlike all other larcenics, 


mult be laid to be done violently, &c. 
16. 


21, In what cafes principals and accefla- 
ries before in robbery are ouſted of 


Cleryys 237 to 253 


RUMOURS. 


Spreading of falſe rumours concerning 
the king's intentions, as that he in- 
tends to grant toleration to papiſts, 
&c. is a contempt of his perſon and 
government, 151 


8. 


SACRAMENT. 

1. Reviling the ſacrament of the Lord's 
Supper with contemptuous words; 
how puniſhed, 13 
2. The conſequence of not receiving it 
before and after the acceptance of an 
office, 15 (017 
The offence of popiſh recuſants not 
receiving it after conformity, 37, 38 
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SCHOOL and SCHOOL MASTERS. 4. By 6. Geo. 2. c. 37. walicicuſly 4, 


1. By 23. Eliz. c. 1. every ſchooimaſter 


who is not a proteſtant, {hall be allow- 
ed by the biſhop, or forfeit 10l. a 
month, and ſuffer impiiſobment for 
one year, | Page 39 


2. By 1.Jac.1.c. 4. no perſon ſhall keep 
other than a public or free grammar 
ſchoel, except in the univerſities, or in 
ſome proteltant family, on pain of 
495. &c. | 16. 

3. By 11. & 12. Will. 3. c. 4. perpetual 
impriſonment is inflicted on fp opith 
ſchoolmaſters not cenforming to the 
18. Geo. 3. c. 60. 73 

4. Homicide by a ſchoolmaſter, in cor- 
recting his ſcholar, will be murder 
or manſlaughter, according to the pro- 
priety or impropriety of the mode of 

Correction, 176 

5. It is premunire to contribute to the 
maintenance of a popiſh ſeminary, 

| 135 

6, The puniſhment inflicted on giving 
or receiving a popiſh education (See 
Paris1s), 67 


. 
1. By 9. and 10. Will. 3. c. 32, de. 


nying the ſcriptutes to be of divine 
ying 101 


authority; creates diſabiüty in law, 
&c. 8 
2. Profane ſcoffing againſt the holy 
ſcriptures, is indiftable at common 
law, I2 


N K 8. 


1. By 22. Hen. 8. c. 11. to de{troy the 
banks which fecure the dy kes in the 
counties of Noro and Cambridge, 
is felony, 603 


2. By 10. Geo. 2. c. 32. to remove any 
of the piles or materials for ſecus ing 
any fea walls or banks, incurs a pe- 
nalty of 20l. | 604 

3. The proviſions of the black act, 
9. Geo. 2. c. 22. ſhall extend to all 
offences of deftroymg fc: banks, &c. 

625 


de/iroy any ſea bank, whereby any 
lands ſhall be damaged, is felony 
without clergy, Page bo; 


SECONDS. 
Ser Munver, 


Where the ſeconds to duellers are guilty 
of murder, 191, 192 


SEDITION. 
See LIBELS. 


1. Seditious conventicles may be ſup- 
preſſed, 7 
2. Seditious words in derogation of the 
eſtabliſhed religion, are indictable, as 
tending to a breach of the peace, 12 


SEDUCTION. 
1. By 4. & 5. Phil, & Mary, c. 8. 


whoever ſhall unlawfully convey or 
take away any woman child unmar- 
ried, within the age of ſixteen years, 
by triſting gifts and fair promiſes, ſhall 
be impriſoned two years, and fined at 
diſcretion, 313 
2. Caſes adjudged on this ſtatute, 314 


S8 NTS. 


1. Servants are not excuſed the com- 

uon of any crime, whether capital 

or not capital, by the command or 
coercion of their maſter, 

2. If a fervant who receives goods from 
his maſter to carry to a cuitomer, em- 
bezzles and converts them on his way, 
he is guilty of felony, 209 

3. A ſervant who has the care of the 
key of his maſter's chamber, is guilty 
of felony in ſtealing his property 
theretrom, 209, 210 

4. Servants who having the care of pro- 

perty, or acceſs to it, ſteal by 
means of the opportunity afforded by 
ſuch care or acceſs, are guilty of fe- 
lony, | 1h. 

5. By 21. Hen. 8. c. 7. ſervants ſtealing 
the money, jewels, & c. with which 
| 5 they 


ny 
ny 


LP) 


A TABLE OF PRINCIPAL MATTERS. 


they are intrufied, ſhall be deemed 
telons, Paze 328 
6. Several determinations upon this ſta- 
tute, 330 
This offence ouſted of clergy by 12. 
Ann. Go 7. 329 
8. By 15. Geo. 2. c. 13. f rvants of 
the bank of England, embezzling the 
property they are intruſted with, ſhall 
tuffer death without benefit of clergy 
(See BANK of ENGLAND), 232 
9. Ly 5. Geo. 3. c. 25. and 7. Geo. 3. 
c. 50. ſervants of the poſt- oſſice rob- 
bing any letter, &c. of the ſecurities 
therein, are guilty of felony without 
clergy (See PosT-QFFICE), 333 


10. A ſervant who opens his maſter's 


_ 


chamber- door in the night to commit 


a felony, or who opens the houſe- 
door to let in à thief, is guilty of 
burglary, 287 
11. By 33. Hen. 6. ſervants who ſpoil 


their maſters* goods, &c. at the time 


of his death, may be proclaimed, and 
on not appearing, may be attainted 
— 8 331 
12. By 6. Ann. c. 31. menial ſervants 
acgligently ſetting fire to their maſter's 


houle ſhall forfeit 1col. &c. 16. 

13. If a ſervant kills his maſter, he is 

guilty of petit treaſon, 204 
SHEEP, 


See CATTLE. 


1. The crime of exporting ſheep, 443 
2. The crime of ſheep-ſtealing, 221 


SHERIFF. 


If a ſheriff execute a man contrary 
to the judgment, he is guily of fe- 
lony, „„ 
In what caſes a ſheriff may juſtify 

| homicide in the execution of his duty, 

170 


mt 


dy 


SHIPS AND SHIPWRECK. 


i» By 12. Ann. c. 18. magiſtrates and 
officers, upon information of any ſhip 


being in diſtreſs, ſhall appoint what 
aſſiſtance, &c. is neceflary for her 
preſervation, and ſalvage of the goods, 

Page 639 


2. Whoever refoſes or neglects this du- 
ty, ſhall forfeit 100l. ib, 


3. And if any other than ſuch as are 
appointed, ſhall interfere, they ſhall 
be reliſted, &c. ib, 


4. If any goods be folen, the perſon on 
whom they are found ſhall forfeit 
treble the value, ib, 


5. And if any perſon ſhall make, or aſ- 
ſiſt in making, any hole in any ſhip or 
veſſcl in diſtreſs, or ſhall ſteal any 
pump from her, or aid in ſo doing. 
or ſhall do any thing tending to the 
immediate deſtruction of ſuch ſhip, 
or veſſel, he ſhall be guilty of felony 
without benefit of clergy, 640 


6. By 26. Geo. 2. c. 19. whoever ſhall 
plunder the effects of ſuips in diſ- 
treſs; or ſhall beat, &c. any perſon 
endeavouring to eſcape therefrom; 
or put out any falſe lights to deceive 
ſuch ſhip, ſhall ſuffer death without 
benefit of clergy, ib. 


7, But the offender may, if not guilty 
of violence and cruelty, be proſe- 
cuted for larceny only, 7b, 


8, If any magiſtrate, officer, &c. ſhall 
be aſſaulted or wounded in endea- 
vouring to ſave goods from ſhipwreck, 
he ſhall be tranſported for ſeven years, 

641 

g. If the offence be committed in ales, 

it may be tried in the next adjoining 


Engliſb county, 642 
10. Salop the next adjoining county to 
Angleſea, ib, 


11. By 22. & 23. Car. 2. c. 11. and 
1. Ann. c. 2. if any perſon ſhall wil- 
fully caſt away or deſtroy the ſhip to 
which he belongs, to the prejudice of 
the owners or freighters, he ſhall ſuf- 
fer death without clergy, 655 


12. If committed in the admiral's juriſ- 


diction, the offender may be tried as 
a pirate, 1b. 


13. By 
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13. By 4. Geo. 1. c. 12. if this offence 
is committed to the prejudice of the 


pnderwriters, the offender ſhall ii her 


death, which by the 11. Geo. 1. Cc. 21, 
is explained to mean without benefit 
ot clergy, Page 656 
14. By 33. Geo. 3. c. 2. it is felony to 
prevent ſhips being loaded, 643 


0 FP. 
See BURGLARY, Larceny. 


By 10. & 11. Will. 3. c. 23. whoever 
ſhall privately ſteal from any ſhop to 
the value of 5s. is guilty of felory 
without clergy, 259 


SHOOTING AT ANOTHER. 


1. By 9. Geo. 1. c. 22. if any perſon 
Mall wilfullv ſhot at another, or ſhall 
reſcue an offender, &c. he thal! ſuffer 
death without clergy, 0 

2. Conſtructions upon this clauſe, 630 


U . 

He who takes off à Hrord from a dead 
corpſe may be indicted as having 
ſtolen it from him who was the owner 
thereof when it was put on, 216. 


ſ. 46 
7 EB, 
See LI BEI, Cox TEMPTS. 
S MUGGLIN G. 
1. In what this offence conſiſts, 497 


2. The offence of rclilling revenue ofh- 
cers, 487 


3. In What caſes {mogglers may be re- 
quired by preclamation to ſurrender, 
494 

In what county the offence of ſmug- 
gling may be tried, 501 


O DO M . 
What it is, and how puniſhable, Il 


7 IT EE R 
1. By 2. & 3. Ann, c. 20. if any officer 
or ſoldier ſhal! hold correſpondence 
with any rebel, or enemy, by letters, 
meſlages, Kc. he ſhall be guilty of 
high treaſon, Page 112 


2. By 31. Geo. 3. c . to ſell or deli- 
ver to the French Convention, or the 
armies in their employ, any arms, &c. 
is high treaſon, 113 


3. To refuſe to ſerve the king againſt 
invaders, or in his wars abroad, is 2 
contempt of the prerogative, 129 


4. By 29. Eliz. c. 17. ſoldiers wander - 
ing without, or with a forged teſti. 
monial, &c. &c. are guilty of felony 

without clergy, 650 

5. By 17. Geo. 2. c. 5. and 32. Geo. z. 

c. 45. perſons wandering and pre- 
tending to be ſoldiers, &c. ſhall be 
deemed rogues and vagabonds, 651 


6. By 18. Hen. 6. c. 19. ſoldiers de- 
parting from their captains without 
licence, mall be guilty of felony 
(ob/olete), | „„ 


7. By 5. Hen. 7. c. 1. and 3. Hen. 3, 
c. 5. if any common ſoldier ſhall de- 
part from his captain, without leave, 
during ſervice, he ſhall be guilty of 
felony without benefit of clergy, 653 


8. By 2. Ed. 6. c. 2. if any ſoldier 
ſhall deſert during actual ſervice, with 
booty, &c. he ſhall ſuffer without 


clergy, 15. 
g. By 29. Geo. 2. c. 17. wheever ſhall 


enter into the ſervice of the French 
king, as an officer or ſoldier, ſhall be 

uilty of felony without clergy, 75. 
a . (N) 


10. By 1. Geo. 1. c. 47. to perſuade a 
ſoldier to deſert, ir cars a penalty of 
40l. fix months impriſonment, and 


pillory, 654 


11. How ſoldiers convicted of profane 
curſing and {wearing ſhall be puniſh- 
ed, 20 


SOR- 
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ui YT. 
See WrrCHcRaArT. 


Sorcerers are thoſe who uſe certain 
ſuperititious forms of words, 1mages, 
or odd repreſentations, to produce 
preternatural cttects, Peze 9 


C 


See FORGERY. 


E. 
See PENAL STATUTE. 


1. Where a ſtatute expreſſes that which 
the law would have implied, it fhall 
operate nothing : expre ſſio EOrum Guet 
tacite mnfunt nrhil eperatur, 33. 1. 8. 
| 39. f. 33 
2. An affirmative ſtatute ſhall not abro- 
gate any part of a former ſtatute with 
which it is conſiſtent, 40. 1. 35. 37 


3. An affirmative ſtatute ſaving a ſpecial 
juriſdiction, leaves the mode of pro- 
ceeding therein unaltered, 22 


4. Where a ſtatute makes no new of- 
fence, but only takes away a privilege, 
an indictment thereon need not con- 
clude contra formam fiatuti ; and hall, 
if laid, be rejected as ſurpluſage, 182 


5. Where the words of a ſtatute are not 
properly purſued, the concluſion con. 
For. fat. will not cure the defect, 183 


6. Where the meaning of a ſtatute is 
doubtful, the reaſon of the common 
law ought to govern the conſtruction 
of it, 94. 1. 39 

7. A ſtatute taking away clergy does not 
vary the nature of the offence, 254 


8. A ſtatute beginning with interiors 
ſhall not be extended to ſuperiors, 182 


9. Where the body of a-ſtatute refers to 
the preamble, the words of the pre- 
amble ought to be purſued, 311 


10. Where a ſtatute inflicts judgment 
of life aud member, the offence is 
thereby incidentally made felony, 305% 

11. But felony ſhall not be inferred 

where the words of a ſtatute are 
e : ib, 


12. Where a flatute makes a ſecond of. 
tence felony, or inflicts an additional 
puniſament, a conviction for the fir;+ 
* a . 5 * 5 r 
1s always implied, Page 300 

13. The conſequences of a ſtatute crea- 
ting a felony, 10 

14. Where a ſtatute ſaves corruption of 
blood, it impliedly faves the deſcent 
of land, dower, Ec. ibs 

15. If a flatute creating a ſelony be re- 

1 77 5 
pealed after the offence is committed, 
the offender cannot be puniſhed as a 
felon, 4 
G 19. 

16. The ſame rules of conftroticn hall 
prevail reſpecting acceſſaries by ſta- 
tute, as at Common law, 306 


STOLEN GOODS. 


I, The offence of taking a reward to 
reſtore ſtolen goods, 409 


2. The offence of advertiſing a reward 
tor ſtolen goods, 411 


3. The offence of buying ftolen goods, 


413 
4. The offence of buying ſtolen lead, 
iron, braſs, bell- metal, pewter, &c. 


415 to 438 


. 


1. Lands in tail not forfeited by the 
general words of a ſlatute, 141, 1. 48 


2. How far the land of an heir in tail 
may be icized for the recuſancy of the 
anceſtor, 44 


. 
By the teſt act 25. Car. 2. c. 2. all oſſi⸗ 


cers civil and military, except thoſe 
of inheritance, &c. &c. ſhall take the 
oaths of allegiance and ſupremacy 
and 7%, &c. 24 


TITLE: 
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0. Cafes adjudged, 
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F 
See CONTEMPTS, PRETENDEUTITLE. 


1. In whatmanner contempts againſt the 
king's title hall be puniſhed, and in 
what they con, Page 153 


2. By 6. Ann. c. 7. to affirm that the 


Pretender hath any title to the crown, 
or that any other hath title than ac- 


cording to the ſetilement of 1. Will. 


& Mary, c. 2. and 12. W. c. 2. is 
Fr aMunirey | — S&@ 


TOLERATION. 


See DisSENTER, 


1. By the toleration act 1. Will. & Mary, 
c. 18. all perſons diſſenting from the 
church, except papiſts, and thoſe who 
deny the Trinity, are exempted from 
all penal laws r-lating to religion, 
other than 25. Car. 2. c. 2. and 30. 
Car. 2 c. 1. 74 


2. Diſſenting teachers are tolerated if 
they take the oaths enjoined by 1. 
Will. and Mary, and 19. Geo. 3, 
c. 44. and ſubſcribe the 39 Articles, 
except thoſe relating to church go- 
vernment and infant baptiſm, - 81 


In what manner the toleration act 
mall be con{trued, 82, 83 


TRANSPORTATION. 


— 


1. The cence of returning from tranſ- 


portation, 402 


407, 408 


TRANSUBSTANTIATION. 


1. Dy 12. Ann. c. 14. the ordinary may 
tender the declaration againſt tran- 
ſub{tantiation to any reputed papilt 
making a preſentation, and upon re- 
futai the prefentation ſhall be void, 


78. 7 


2. By 30. Car. 2. c. 1. members of both 
houles of parliament are bound to 
make a declaration againſt tranſub- 
lantiation, | 74 


3. By 


3. By 1. Geo. 1. c. 2. all perſons who 
bear any office fhall (inter alia) tub. 
icribe againſt traniubſtantiation, Page 


27 
EE NS E.: 
In what cates an inqueſt of ſell-murder 
is traverſable, 166 
TREASON, 
See PRETTY TREASON. 


1. Treaſon is of two kinds; high trea. 
{on and petty treaſon, 84. 203 


2 By 33. Hen. 8. c. 20. repealed by 


1. & 2. Phil. & Mary, c. 10. it was 
enacted that a madman might be pu- 
niſhed as a traitor, 2 


3. A wife ſhall not be deemed guilty of 
treaſon for receiving her hutband who 
has committed it, 4 


4. But if a wife join in or do the act of 
treaſon, no pleas of coverture or co- 
ercion ſhall extenuate her guilt, 26, 


5. Hicy TREASON was anciently a 
crime of a very indefinite and unſet- 
tled deſcription ; inſtances given, 84. 

ſ. 1 


6. But by 25. Edw. 3. c. 2. reinforced 
by 1. Mary, c. 1. all treaſons are ſet- 
tled; and ſo remain, except thoſe 
created ſince 1. Mary (wide infra, 
No. 72), 84. 1. 2 


7. By 25. Ed. 3. c. 2. to compaſs or 
imagine the death of the king, queen, 
or heir—to violate the king's wife, 
his eldeſt daughter unmarried, or 
the wite of his heir—to levy war 
againſt the king, or to adhere to his 
enemies in his realm, giving them 
aid and comfort —on attainder by 
opin deed, is high treaſon, 85 

8. All perſons of the age of diſcretion, 
and of ſane memory, may be guilty 
of treaſon, ib, 


9. The ſubject of a foreign prince, 
while reſident in England, may be 
guilty of treaſon. Ihe manner of 
laying the charge in the indictment, 
=”, 86. 1.5 

10. Even 


?!; Ny 
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10. Even an ambaſſador, for treaſon 
againſt ve life of majefty, may be con- 
demned and executed here, Page 86 


11. But for ozher treaſons he ſhall be 
ſent home, | ib, 


12. How the charge may be laid, 16. 
13. Aliens who invade the kingdom 


cannot be tried as traitors, they muſt 


be dealt with by marital law, 86. 
ſ, 6 


14. If an alien, reſident here, ſhould, 
during war, go to his native country, 
and there adhere to the king's ene. 
mies, leaving family and effects in Eng- 


land, he may be dealt with as a 


traitor.—Fofter 185. 86 
15. A natural-born ſubject cannot re- 
nounce his allegiance; no time or 
circumſtance can prevent his treachery 
from being puniſhed, 80. . 7 


16, The fact of killing the king may be 
laid 1n the indictment as an overt act 
of compaſſing his death, 86. ſ. 8 


27. An enumeration of circumſtances 
which are conlidered to amount to 
overt acts of compaſſing the king's 
death, 87. 1.9 


18. Bat the guilt commences only when 


me meaſure is taten to effectuate the 


guilty purpoſe, 87. notls 
19. Every thing wilfully and deliberate- 
!y deſigned, or attempted to be done, 
whereby the life of majeſty may be 
endangered, is an overt act of com- 
paſſing his death, 5 


20. But an accident, however fatal, 
{hal} not be conſidered as an overt 
act of puilt, even in high treaſon, 87. 

ſ. 10 

21. Every king in paſſeſſion of the throne, 
but no other, not even the rightful 
ſovereign, is a king within the pro- 
teciion of the ſtatute of treaſons the 

reaſons of it, 87.1. 11 


22. The hiſtory of the diſtinction be- 

tween a king de jure, and de facto, 1b. 
23. Allegiance is ſo indiſpenſably the 
right of a king de facto, that ſubjects 


are bound by it to reſiſt a king dr jure 
only, ib, 


24. The abſurdity of confidering the 
murderers of Charles the Firſt as 
traitors to Charles the Second while 
he was out of poſſe//ron, and the reſiſt- 
ance of him as a king de jure recon- 

ciled by an ex pet facto vote, that he 
was a king de facto, though out of 
poſeffion, Page 88 

25. Upon the death of a king in actual 
poſſeſſion, his heir is a king within 
the ſtatute before his coronation, 88. 


ſ. 19 
26. It is a maxim that the king never 
dies, 89 


27. A titular king, as the huſband of 
a gueen regnant, 15 not within the ſta- 
tute, 89. ſ. 20 


28. A gueen regnant, though not within 
the words, is @ fing within the mean» 
ing of the act, ib, 


29. By 1. Will. & Mary, c. 2. papifts 
and thoſe who marry a papiſt are ex- 
cluded from the throne; and, if they 
attain it, the people are abſolved from 
their allegiance, 89. 1. 21 


30. No queen or princeſs dowager is 
within the ftatuic of treaſons, 89.1. 22 


31. A queen conſort, or the wife of the 
prince, conſenting to an adulterer, 
are traitors within the act, ibs 

32. The ſon of a queen regnant is a 
prince and heir within the act, 7h. 


33. A queen divorced & winculo, Ge. 


is not within the act, 89. 2013 
34. Nor the wife of a king's ſecond 
ſon, . 


35. It is not treaſon to violate the king's 
eldeſt daughter Who hath been mar- 
ried, ib, 

36. Quere, whether a collateral heir 

apparent be within the flatute, unlets 
ſo declared by parliament, th. 

37. In a forcible manner to refit the 
king's authority, is a levying war 
agaioſt him, | go 

38. To hold a caftle againſt his forces, 
or to ſuppor{ armed numbers againſt 
his commald, is a levying of war, 

| | Paze 90. 1. 24 
39. But 
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39. But thoſe who join rebels for fear of 
death, and eſcape from them when 
opporrunity offers, are not traitors, 

Page 90 

40. The kind of fear, and the extent of 
the conſtraint which is neceſſary to 
form this excuſe, and whether it 1s to 
be ſtrictly conſtrued, GO. NOS 


41. The degree of force and practicabi- 


lity of eſcaping, are facts tor the 
conſideration of the jury, ib, 


42. How far an inſurrection to redreſs a 
public grievance ſhall be confidered 
high treaſon, 90. 1. 25 

43. An attempt by intimidation and 
violence to force the repeal of a law, 
is a levying of war again the king, 

90. note (5) 

44. An inſurrection to remove a griev- 
ance, in which the inſurgents have a 
ſpecial intereſt, is not a levying of 
war, 7 91 

45. How coadjutors in treaſon ſhall be 


.conftraed within the guilt of the prin- 


cipal oft:nder, upon a ſpecial verdict, 
9:. 1. 26 


46. Thoſe who are found in a ſpecial 


verdict to have {uddenly joined the 


infurgents, and to have flung up their 
caps and halloocd with them, are only 
guilty of riot, 91 
47. A conſpiracy to levy war cannot 
amount to ucaſon, „ 
48. But a conſpiracy may be alledged 
as an overt act of compaſſing the 


king's death, ib, 
49+ There may be a levying af war 
without actual fighting, 16. 


50. By the expired ads of 13. Eliz. and 
13. Car. 2. conſpirncy to levy war was 
declared high treaſon, 91. (N) 6 


1. Any aſſſtance given to aliens in open 
botility againſt the king; as ſurten— 
Cering a caſtle, (cling arms, cruiſing 
with a ſhip, is an adherence lo the 
king's enemics, 91. f. 28 
2. It is not neceſſary to all-dye that 
ſuch adherence was againſt the king, 


26. 


53. But the ſpecial manner of adbe- 
rence mult be let forth, Page 91 


54: Succouring a rebel in a foreign realm 
is not an adherence to the kinp's 
enemies ; for a rebel is not properly an 
enemy, ib, 


55. It is neceſſary to aver that the per. 
ſons adhered to were the king's ene. 
mies; a fact which may be evidenced 
by its public notoriety, 91. (N) 7 

56. Proclamation of war not always ne- 
ccilary, 1b. 

57. Some overt act muſt be alledged in 
every indictment of treaſon, 92 


58. What may be alledged as overt ads 
of compaſſing the king's death, #6, 
59. Written words have been holden to 
be an overt act of compaſling the 
kings death, | 92. 1.32 


60. The great queſtion examined, whe- 
ther words only ſpoken can amount to 
an overt act, 92 to 67 

61. Words joined to an act may explain 
wt Be 1-37 

62. Bare words are not overt acts of 
treaſon, unleſs uttered in cyntempla- 
tion of ſome traitorous purpoſe actu- 
ally on foot, or intended, and in pro- 
{:cution of it, 94. (&) 10 


63. By 25. Edw. 3. c. 2. if a man flay 
the chancellor, treaſurer, or the judges 
in the execution of their offices, it is 
high treaſon, 97 


64. This branch of the act ſhall not be 
extended to other officers than thoſe 
expreſsly named, nor to any attempt 
to- kill, or actual wounding, unleſs 
death enſue, 97. 1. 47 


65. Neither the barons of the exche- 
quer, nor commiſſioners of the great 
ica!, are within it, 98 


66. By 7. Anne, c. 21. to ſlay the juſti- 
ciary or lords of ſeſſion in Scor/ and, 
in the execution of their office, is high 
treaſon, : i ib, 


67. By 25: Edw. 3. c. 2. to counterfeit 
the king's great or privy ſcal is high 
treaſon, 98. 1, 48 

68. Alders 
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68. Aiders and conſenters are within 
this clauſe, Page 98. 1. 49 
69. No intent to do it will amount to 
treaſon, 98. l. 50 
70. Fixing the great ſeal to a patent, 
without a warrant ſo to do, is not high 
treaſon, | 98. 1. 51 


71. No abuſe in miſuſing the impreſfon 
of the great ſeal, nor any alteration 
of the iaſttument to which it is affixed, 
will amount to a counterfeiting of it, 

99. f. 52 

22, By i. Mary, c. 6. counterfeiting the 
ſign manual cr privy fſignet is high 
treaſon, 98. 1.53 

3. By 7. Anne, c. 21. to counterfeit 
the ſeals uſed in Sc’ is high trea- 
ſon, | 9. f. 53 

74. By 25. Edw. 3. c. 2. to counterſeit 

che king's money is high sreaſon, 98. 
1. 54 

75, To coin money without the king's 
authority, is high treaſon within this 
clauſe, 98. 1.55 

76, Minters making money of improper 
alloy are guilty of high treaſon, 99 

77. Receivers and comforters of the 
offender are principals, 99 

78. In the counterſeited money muſt be 

/ ed. F 
ſimilitude and probable currency, or 
the crime is incomplete, 99 


79. To utter falſe money made within 
the realm is not within the act (7% 
infa, No. 94.) 09. ſ. 56 

80. By 1. Mary, c. 6. to counterfeit 
foreien gold or filver coin, made cur- 
rent in the realm, or to aid therein, is 
high treaſon, 99. 1.59 

81. By 14. Eliz. c. 3. to counterfeit 
foreign gold or filver coin, not made 
current, is milpriſion of teaſop, 99. 

ſ. Co 

82. By 5. Eliz, c. 11. to waſh, clip, 
round, or file, for gain, either Engliſh 
or foreign coin, made current by pro- 
cla mation, or to aid therein, is high 
treaſon, | 99. 1,01 


$3. By 18, Eli: c. 1. to impair, Cimi- 


niſh, falſify, ſcale, or lighten, ſuch 


\ 
* 


monies, or to aid therein, is high trea- 
ſon, but without corruption of blood, 
Page 100. ſ. 62 


84. By 8. & 9. Will. 3, c. 26. to make 
or mend any inſtrument or utenſil 
therein named, which will impreſs the 
reſemblance of the coin, &c. &e. - or 
i make any edging- tool to grain the 
edges of money—or any preſs for 
coinage—or any engine for cutting 
blanks —or to have ſuch inftrument, 
&c, in cultody, &c. is high treaſon, 

| 109 


8c, Cafes on this ſtatute, 101 


86. By 8. & 9. Will. 3. c. 26. to convey 
any coining inſtrument out of the 
mint—to mark coin on the edges 
to diminiſh the coin, or to aid in fo 
doing, is high treaſon, 102 


87. By 8. & 9. Will. 3. c. 26. to colour. 
gild, caſe over, or work, any round 
blanks of baſe metal, to reſemble the 
current ccin, &c. or to make the 
fi.ver coin reſemble the gold, or to aid 
therein, is high treaſon, 102. 104 


88. To extract a colour from the ſub- 
ſtance of the metal, by chemical pro- 
ceis, is a colauriug within the meaning 
of this clauſe, 103 

89. By 15. Geo. 2. c. 28. towaſh, gild, 

or colour any of the filver coin, fo as 
to make it reſemble the gold coin 
or to file, alter, waſh, or colour, any 
of the braſs monies, fo as to reſemble 
the ſilver coin of ſixpences or ſhillings, 
or to countel or aid therein, is high 
treaſon, +» 105 

co. There muſt be a ſimilitude, a re- 
ſemblance of the trut money counter 
feited, or the crime is incomplete, 

: 105 

91. By 1. & 2. Thil. & Mary, c. 11. to 
bring into the rcalm money counter— 
ſeited according to the fimilitude of 

foreign coin current Bere high trea- 


jon, 106 
92. It muſt be xnown to be falſe, 106. 
| ſ. 86 


93. It muſt be brought from ſome coun- 
try where counterfeiting is not puniſh- 
able by the laws of £»5/and, 106.1,S7 


84. Barely 


94. Barely uttering ſuch money is not 
high treaſon, Page 106. ſ. 88 


By 25. Edw. 3. c. 2. if any new 
. neceſſary to be conficered as 
high treaſon, ſhould ariſe, the judges 


ſhall not give judgment of treaſon up- 


on it, except it has been previouſly 
declared to be treaſon by act of par- 
lament, 107 
96. How treaſons were made by virtue 
of this clauſe ; but by 1. Mary, no 
offence ſhall be high treaſon not ſo 
declared to be by 25. Edw. 2. 10%. 
f ; ſ. 91 
97. By 5. Eliz. c. 1. by writing, or ad- 
viſed ſpeaking, to extol or maintain 
the juriſdiction of THE POPE, is præ- 
munire for the firſt oftence, and high 
treaſon for the ſecond, 107, 108 


93. Knowingly to import, commend, 
or recommend a book, though writ- 
ten beyond ſea, which maintains this 
juriſdictton, is within the ſtatutes, &c. 
e 108 
g. To zvow the ſame opinion after a 
firſt conviction, is high treaſon, 108. 

{. 94 

100. By 13. Eliz. c. 2. to put in uſe any 
popiſh bull, or inſtrument of abſolu- 
tion, or to purchale any iuch, is high 
treaſon, 108. . 95 
101. Acceſſaties after the offence incur 
pramunire, 7b. 
102. Concealing the offence for fix 
weeks is miYprifien of treaſon, 26. 
103. By 23. Eliz. c. 1. and 3. Jac. 1. 
©. 4. o become perverted to popery, 
or to pervert or endeavour to pervert 
others to that religion, &c. is high 
treaſon, 109 
104. By 3. Jac. T. c. 4. if any ſuch of- 
fender, beyond ſeas, return in fix 
weeks, and take the oaths, &c. he is 
exculed, 109. . 97 


105. The barely pretending to have 
power to perluade perſons from their 


| allegiance, 15 within taeſe acts, 1cg 
ö 106. By 27. Eliz. c. 2. if any Englißb 


N ecclefialtic, ordained a popith priett, 
Mall remain in the realm, and not 
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ſubmit to a juſtice within three days, 
he thali be guilty of high treaſon, 
Page 10g 

107. If any lay ſubjeR all not return 
from a popiſh ſeminary, within fix 
months after proclamation, and ſub. 
mit within two days after his return, 
he ſhall be guilty of high treaſon, 10g 
108. To conceal! that a pepih prieſt is 
in the realm, from a juſtice, for twelve 
days, is. fine and impriſonment at 
diſcretion ; if a juſtice ſhall not diſ- 
cover it to the privy-cooncil within 
twenty-eight days, he ſhall forfeit 
200 marks, 109, ſ. 101 
109. An indictment upon the clauſe 
No. 106, muſt ſhew that the offender 
was born in therealm, and that he was 
ordained by papal authority, 110 


110. Such an offender, thrown by winds 
upon the Zxg/:/þ coaſt, on his paſſage: 
to Inland, is not within the act, 110 

111. By 5. Eliz. c. 1. if any perſon per- 
forming the duty, or enjoving the 
preferm-nt of the Pomz/b church, ſhall 
rctuie a ſecond tender of the oaths, it 
is high treaſon, 110. f. 104 


112. By 4. Anne, c. 8. and 6. Annes 
c. 7. to maintain by <vr::z»g, that the 
Pretender, or any other, hath a right 
to the crown, other than according to 
1. Will. & Mary, c. 2. or 11. & 12. 
W'ill. 3. c. 2. or that pazliament can- 
not limit the deſcent of the crown, 13 
high treaſon, 110, 111 


113. To affirm the ſame by adviſed 


ſSpearing is premunire, 111 


114. By 1. Anne, c. 7. endeavouring 
auviſecly and directly to hinder any 
perion who ſhall be next in ſucceſſion, 
according to 1. Will. & Mary, c. 2. 
and 12. Will. 3. c. 2. is high treaſon, 

111. . 107 


115. By 13. Will. 3. c. 3. the Pretender 


is convicted and attainted of high trea- 
ſon, 111. f. 106 


nr; e. 3. and 17. 
Geo. 2. c. 39. if any ſubject of Eug- 
{and ſhall hold any correſpondence 
with the Pretender, or with the ſon or 
ſons of the Pretender, or any perion 

employed 
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employed by them, it is high treaſon, 
EE Page 112 

117. By 2. & 3. Anne, c. 20. if any 
officer or ſoldier ſhall hold correſpon- 
dence with any rebel or enemy, by 
any ways or means whatſoever, with- 
out authority, it is high treaſon, 112. 


7 Cann 
118. By 33. Geo. 3. c. to corre- 
| ſpond with the French Convention is 
high treaſon, 113 


TREASURE TROVE. 


He who takes away zrea/ure trove before 
it has been ſeized by the perſons who 
have a right thereto, is not guilty of 
felony, but ſhall be only puniſhed by 
fine, &c. 215 


T RE ES. 


1. Trees, being affixed to the freehold, 
could not become the ſubject of larce- 
ny at common law, 214 


2. By 43. Eliz. c. 7. to ſteal or deſtroy 
any trees, which it is not f-lony at 
common law to ſteal, is pumſhable by 
compenſation at diſcretion, and by 
public whipping, 341 

3. In a conviction on this act, tbe num- 
ber and nature of the trees muſt be ſet 
out, 342 

4. The manner in which the offence was 
committed muſt alſo be ſtated, ib, 


5. A gentleman who is guilty within 
this act is liable to the penalties, 26. 
6. By 15. Car. 2, c. 2. the houſes of 
ſulpected offenders may he ſearched, 
342 


7. By 1. Geo. 1. c. 48. to deſtroy any 


timber, froit, or other tree, on con- 
viction by two jultices, is hard labour 
three months, to be whipped once a 
month, and find ſurety for two years, 


343 
8. The party grieved may recover da- 
mages againſt the pariſh, 343 


9. By 6. Geo. 1. c. 16. to ſteal or de- 
ſtroy any tops of trees, poles, or un- 
derwoods, &c. &c. is punilhable ac- 
cording to 1. Geo. 1. c. 48. 343 

You, I. 


10. By 6. Geo. 3. c. 36. and 13. Geo. 2. 
c. 33. to ſteal or dettroy, in ihe night, 
any oak, beach, aſh, elm, fir, cheſnut, 
aſp, poplar, alder, maple, larch, 
or hornbeam, tir tree, is tranſpor- 
tation for ſeven years, Page 344 

11. By 6. Geo. 3. c. 48. to deſtioy any 
timber-tree, or any tree likely to be- 
come timber, or the lops or tops 
thereof, incurs a penalty of 20l. 
with coſts and charges, for the ſirſt 
offence; zol. for the ſecond; and 
for the third, tranſportation, 344 


12. By 6. Geo. 3. c. 48. to go into the 
grounds of another, and cut or ſpoil 
any ticks of wood, or green ſtubbs, 
&c. or to have the ſame in cuttody 
unſatisfactorily, incurs a penalty of, 
iſt 40s. 2dly, 51. and 3diy, the 
offender ſhall be deenied an incorrigi- 
ble rogne, 351 


13. To obſtruct the apprehending an 


offender torteits 101, 351 


14. Ey 9. Geo. 3. c. 41. the clauſe No. 
12. is extended to his majeſty's forelſls 
and chaces, 348 

15. By 29. Geo. 2. c. 36. to deſtroy 
trees in waſte grounds incurs the pu- 


niſhment of 6. Geo. I. c. 16. 344 


16. By 9. Geo. 1. c. 22. to deſtroy trees 
planted in any avenue, or growing in 
any garden, orchard, or plantation, 
for ornament, ſhelter, or profit ; or to 
reſcue an offender ; or to induce any 
other to join in ſuch offence, 1s felony 


without clergy, 344 


TRESPFASS: 
1. In what caſes treſpaſſers on the Nor- 
thern borders are guilty of felony, 
| $95 
2. How far the alteration of a man's 
property will make him liable to a 


treſpaſs for re-taking it, 330 

3. Force is implied in every treſpaſs, 

2<5 
( 


1. By 9. & 10. Will. 3. c. 32. if any 
Chriſtian ſhall deny any one of the 
perſons of the Holy Trinity to be 

Aaa God, 


10 


God, or maintain there are more gods 
than one, or deny the truth of chriſ- 
tianity, or the divine authority of the 
holy ſcriptures, he ſhall be diſabled to 
ſuc, &c. or bear any offices, &c. and 
be impriſoned three years, 
2. Thoſe who deny the Trinity are de- 
nied the benefit of the toleration act, 
74 
8. 


1. How far a truſt eſtate is liable to be 
ſeized for recuſancy, 35 


2, By. . Will. & Mary, c. 26. if the 
truſtee, &c. of any avoidance whereof 
the truſt ſhall be for a papiſt ſhall pre- 
ſent without giving notice to. the 
Univerſity, he ſhall forfeit 100], 51. 

1. 


7 
3. By 12. Anne, c. 14. no truſtee to a 
papiſt ſhail preſent to any benefice, 
&c. or the Univerſities ſhall preſent, 

| 70 

4. By 11. Geo. 2. c. 17. every grant 
of a benefce, &c. by a truſtee to a 
papiſt, is void, unleis granted for a 
valuable conſideration to a proteſtant 
purchaſer, who ſhall diſcover, &c. as 

a popiſh truiltec, 70; 7 
5. Offences conſiſting in breach of truſt 
deſcribed, 325 to 339 


TURKEIES. 
It is larceny to ſteal them, 


TURNIPS, 


215 


1. Not larceny at common law to ſteal 


them growing, 214 


2. By 13. Geo. 3. c. 32. to ſteal or de- 
ſtroy turaips growing incurs a penal- 


ty of 101. &c, 354 


TURNPIKE GATES. 
The offence of pulling down turnpikes, 
599 


. | 
WAGGONER 
Not permitted to travel on a Sunday, 
14. 15 
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i. 9 


W AIFS. 


To take avaif5 or ray before they have 
been ſeized, Wc. is not felony by the 
common law, Page 215 


WAIVE R. 


If the king ſeize a recuſant's lands, it is 
a water of his power to ſeize the 


goods, 34 


WALES. 


1. By 26. Hen. 8. c. 6. a murder in 
Wales may, on indie&ment, be tried in 
the adjoining Engli/þ county, 187 


2. Which ſhall be conſidered as the next 
adjoining Engliſb county, 188. 642 


WAR. 
See SOLDIERS, PIRaAcyY, 


A previous denunciation of war, not 
neceſſary to make adherence to the 
king's enemies high treaſon, 91. 

note (7) 


WARRANT. 


I. nay an officer whoſe warrant 
gives him no authority to make zhe 
arreſt, is only manſlaughter, 199 


2. So allo where a good warrant is exc- 
cuted in an unlawful manner, ib, 


3. In what caſes homicide by an officer 
endeavouring to execute a warrant is 
juſtifiable, 169, 170 


WEAVER. 
A weaver who has rece:wved ſilk to work 


may be guilty of larceny by taking it 
feloniouſly away, 208, 209 


WI RAF T. 


1. Conjurers, witches, and ſorcerers, 
diſtinguiſhed and deſcribed, 9 


2. They were anciently puniſhed as 
heretics, by the writ de h@retico coms 
burenao, Cc. 16. 


3. In the reign of Edw. 3. a ſorcerer was 
permitted to excuſe himſelf by ſwear- 
ing that he would no longer be a ſor- 
cerer, ih, 


4. The - 
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4- The offenders divided into four kinds 
e. 12. Page 9 


5. The puniſhment inflicted by that act, 


10 


6. By 9. Geo. 2. c. 5. no proceedings 
ſhall be had againſt any perſon for 
wWitcl heraft, ſorcery, incha intment, or 
conjuration, &c. 10 

7. Whoever Mall pretend to exerciſe 
theſe arts, te diſcover ſiolen goods, 
mall be impriſoned for one year, ſtand 
four times in the pillorz and find 
ſureties, 10 

8. By 17. Geo. 1. c. 5. all jugglers. 
fortunc-tellers, and dealers in crafty 
occult icier , ſhall be deemed rogues 
and vagabonds, 10 


WO OI. 
Fee ExPORKTAT ION. 


The offence of exporting wool, 443 


WOOD. 
Conſtables may ſcarch the houles of 
ſuſpected wood-licalers, 342 
WORDS. 


1. Words written in a ſermon have, by 
a ſtrained and ſevere conſtruction, 


CIPAL MATTERS. 


been held an overt act of bid trea- 


1 Pave 92 
Tne great 9 eier "Xamined, whetner 
3 only ſbolen can amonnt to 
an overt adt of compat: g ihe king 
death, 22 0 97 
3. How far reproachful vor- 8 


may amount to a wmyh rn on, 


4. How far words ag:inft the iow 
amount to a contempt of his p ron 
and government, 151 


5. No affront, by bare words, & c. how- 
ever falle, malicious, or aggravated. 
can an cunt to iuc'} 4 provocation as 
will alli viate homicide from murder 
to maniiaughier, 191 


INES 


i. Writings cannot, by the common 
law, be rne lubject F larcenys 214 


2. But by 2. Geo. 2. c. 25. to ſteal the 
writings therein euumerated is felco: y 
of like nature as ſtealing the prope. - 
ty they are calculated to ſecure, &c. 

339 
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